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PREFACE. 


None  of  tlie  English  writers  on  the  Law  of 
Insurance  trt  t  in  one  volume  of  Life,  Fire,  and 
Accident  Insurance ;  and,  moreover,  important 
principles  of  the  Law — such  as  Subrogation  and 
Indemnity — have  been  much  elucidated  by 
recent  decisions.  It  luis  therefore  seemed  to 
the  author  that  a  book  of  rnoderate  size,  con- 
taining in  one  volume  the  whole  Law  of 
insurance  (excepting  Marine),  viz.,  Life,  Fire, 
Accident,  and  (fiiaraiitee  Jiisiirancc,  might  at 
tlie  |»re,sont  lime  Ito  tor  the  (•onvonicnce  of  the 
|»rofession. 

i\Iany  questions  relating  to  Insurance  iiavc 
been  litigated  in  America  that  liave  not  <'om(' 
before  the  courts  ot  this  country,  and  abundant 
reference  has  been  made  to  the  American  deci- 
sions, as  well  as  to  Scotch  and  Irish  cases  ;  and 
the  English  cases  have  been  l)rouoht  down  to 
the  latest  date. 

The  list  of  eases  thus  (*omj)rises    upwards  of 
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PKEFACE. 


1400,  and  where  a  case  has  appeared  in  more 
than  one  set  of  reports,  references  to  other 
reports  are  given. 

The  statutes  referred  to  throughout  the  book- 
are  mentioned  in  the  Index. 

The  author's  thanks  are  due  to  Mr.  W.  F. 
Craies,  M.A.,  Barrister-at-Law,  for  his  very 
efficient  assistance  throughout  the  work. 
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S  Fio-Tbee  Court,  Tkmplk, 
October  1884. 
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THE  LAWS  OF  INSURANCE. 


CHAPTER  I. 


NATURE  OF  THE  CONTRACT  OF  INSURANCE. 


The  aim  of  all  insurance  is  to  make  provision  against  rurpose  cf 
tlie  dangers  which   beset  human  life    and    dealings.  *"*^"^'^*-^' 
Those  who  seek  it  endeavour  to  avert  disaster  from- 
i  themselves  by  shifting  possible  losses  in  their  adventures 

'  on  to  the  shoulders  of   others,   who  are  willing,   foi 

liecuniary  consideration,  to  take  the  risk  thereof ;  and 
in  the  case  of  life  insurance,  they  endeavour  to  assure 
to  those  dependent  on  them  a  certain  provision  in 
case  of  their  nnti'aely  <leatli  (a),  or  to  provide  a  fund 
out  of  which  their  creditor?  can  be  satisfied. 

Those  who  grant  insurance  undertake  such  risks  at 
a  price  and  upon  calculations  which,  if  well  adjusted, 
will  leave  them,  after  providing  against  all  contingencies, 
u  fair  profit  on  the  capital  whieli  they  adventure.  In 
insurance  business  there  is  a  tendency,  as  in  all  others, 
to  reduce  such  profit  to  the  lowest  margin,  and  the 
insurers  in  effect  grant  by  way  of  bonus  a  rebate  on 
the  pien  iums  originally  demanded,  whereby  they  cor- 
rect errors  in  their  own  favour  made  in  estimate  of  the 
premiums  charged  for  the  risks  taken,  or  make  the 
business  of  insurance  mutual  rather  than  commercial. 
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The  controlling  principle  in  insurance  law  is  indem-  Principle  of 

.,  ,,  ,  ,  ,,  ...  ,      f  n'         ^^•  illSUIilllCC  is 

iiity,  and  by  reference  to  that  principle  most  dilhculties  indcniuiiy. 


('()  1  Bell  Coniu).  645  (7th  edition). 
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arising  on  insurance  contracts  must  be  settled  (J), 
iexeept  in  insurance  on  life  and  against  accident,  which 
will  be  presently  discussed,  the  insurer  contracts  to- 
indemnify  the  assured  for  what  he  actually  loses  by 
the  happening  of  the  events  upon  which  the  insurer's, 
liabihty  is  to' arise;  and  under  no  circumstances  is  the 
assured  in  theory  entitled  to  make  a  profit  of  his  loss  (c). 

Were  tliis  not  so,  the  two  parties  to  the  contract 
would  not  have  a  common  interest  in  the  preservation 
of  the  thing  insured,  and  the  contract  would  create  a 
desire  for  the  happening  of  the  event  insured  against  (d). 
And  where  in  fact  the  assured  has  a  prospect  of 
profit,  there  and  there  only  can  arise  the  temptation  to 
fraud,  or  such  carelessness  as  will  bring  on  the  destruc- 
tion of  the  thing  insured. 


Indemnity 
not  always 
complete. 


The  contract  is  not  necessarily  one  of  perfect  indem- 
nity (<').  No  insurer  now  takes  the  risk  of  the  de- 
struction of  what  he  insures  by  all  perils  whatsoever. 
As  a  man  of  business,  he  must  take  a  risk  which  he 
can  estimate,  for  the  two  reasons  that  his  capital  is  not 
unlimited,  and  that  the  reward  he  receives  for  his 
liability  must  be  calculated  with  some  reference  to  the 
prospect  of  his  actually  incurring  the  liability. 


The  insurer  not  only  does  not  insure  against  all  risks,, 
but  will  not  insure  to  an  unlimited  amount.  The 
amount  of  insurance  is  controlbxl — 

I.  By  the  value  of  the  thing  insured.  If,  however,, 
the  assured  is  respectable,  his  valuation  of  his  goods  is 
usually  taken ;  and  insurers,  if  the  risk  is  not  great,  do' 
not  object  to  over-insure  in  order  to  earn  a  higher 


(i)  Castdlain  v.  J'rintoii,  1 1  (I  15.  1).  3S0  at  3S6,  per  Brett,  L.  .T, 

{O  Same  civse.  Vide  also  52  L.  J.  (>.  B.  366,  49  L.  T.  N.  .S.  29,  31 
W.  R.  557. 

(d)  Warnock  v.  Davin,  104  U.  S.  (14  Otto)  775. 

[f)  Aikhimi  v.  Lohn,  4  Ann.  Cas.  755,  49  L.  J,  Q.  B.  \2X,  41  L.  T. 
K  S.  323,  28  W.  K.  I. 
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premium,  since  they  know  that  they  will  only  be  liable 
for  the  actual  loss. 

2.  By  the  general  consideration  of  the  insurer's 
business.  Most  insurers  will  not  insure  above  a  certain 
amount  on  any  property  or  life,  and  either  decline  the 
surplus,  or,  if  they  accept  it,  reinsure  their  liability 
thereon  with  some  other  insurer,  so  as  to  divide  the 
liability  thus  incurred. 


1^ 


i 


Turther,  the  insurer  will  not  insure  every  form  of 
property  nor  every  interest  therein.  The  contract  is 
in  its  inception  mercantile,  and  the  only  value  insurable  insurabi 
is  the  commercial  value  of  the  thing  insured.  An  ^'^  "^' 
insurer  will  not  pay  for  a  man's  losses  at  his  own  price 
or  compensate  him  for  his  feelings  at  the  burning  of  an 
lieirloom,  but  only  for  his  loss  so  far  as  it  is  estimable  in 
money  on  ordinary  business  principles.  And  there  are 
many  kinds  of  property,  such  as  documents  of  title  and 
negotiable  instruments,  which  while  of  great  value  in  a 
certain  sense,  are  so  only  as  evidences  of  title,  and  as 
such  are  not  proper  su1)jcct-matter  of  insurance. 

The  insurer,  by  limiting  the  amount  up  to  which  he  Extent  of 

Insurer  3 

insures,  does  not,  except  in  a  valued  policy,  bind  him-  liability, 
self  absolutely  to  pay  tlie  whole  amount  if  the  thing 
insured  is  destroyed,  and  he  is  not  estopped  from 
demanding  proof  of  the  actual  loss  caused  by  the  perils 
insured  against.  His  undertaking  is  only  to  indemnify 
for  loss  actually  suffered  not  exceeding  the  amount 
named  in  the  policy. 

In  valued  policies  (which,  though  not  unlawful,  are  Valued  policy, 
rare  in  the  case  of  laud  insurances  on  property)  (/)  the 
value  is  agreed,  and  such  value  is  conclusive  for  all 
purposes  against  the  assured,  and  against  the  insurer, 
unless  he  impugns  the  good  faith  of  the  assured  in 

(/)  3  Kent  Comin.  375,  note  d.     2  riiillips,  s.  121 1,  d  sc<i.     Wallace 
V.  Insurance  Co.  4  Louisiana  0.  S.  2S9.  , 
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principle  of 
indemnity. 
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making  the  valuation  ((/),  or  shows  over-valuation  to 
be  so  great  that  knowledge  thereof  would  have  affected 
the  insurer's  willingness  to  take  the  risk  (Ji). 

And  even  where  for  convenience  the  value  is  agreed, 
proof  of  loss  total  or  partial  must  be  made  to  entitle 
the  assured  to  recover  on  the  contract.  Thus  it  is 
said  in  a  very  early  case,  that  where  a  policy  is  granted 
on  the  goods  of  "  A  "  without  account,  he  must  prove 
that  his  goods  were  shipped  and  lost,  but  not  the 
particulars  {i). 

The  consequences  of  the  principle  of  indemnity  are 
briefly  as  follows : — 

I.  Only  what  has  been  actually  lost  need  be  made 
good,  whether  by  payment  or  reinstatement,  z.f.  restoration 
of  the  thing  damaged  to  its  original  condition,  or  con- 
struction of  a  new  thing  similar  to  it.  No  more  than 
the  amount  of  loss  can  be  lawfully  recovered,  and  if 
more  is  recovered  the  insurer  can  get  it  back  again  (J). 


« 


0- 
him 


2.  If  the  thing  insured  is  n  )t  totally  destroyed,  but 
remains  wholly  or  in  part  ir  a  deteriorated  or  damaged 
condition,  the  insured  can  only  claim  the  value  of  the 
injury  actually  done,  unless  all  that  remains  of  the 
thing  insured  be  surrendered  to  the  insurer.  If  the 
assured  does  not  agree  to  treat  the  thing  as  whuUy 
lost  to  him,  he  cannot  ask  to  have  it  wholly  made 
good  to  him.  This  rule,  commonly  called  the  doctrine  of 
abandonment,  is  chiefly  applied  in  marine  insurance,  but 
is  equally  applicable  to  all  insurances  on  property  (Z). 


ig)  Barkcrv.  Juufon,  i6'\V.R.399,  L.  R.  3,  C.  P.  303,  37  L.  J.  C.T.  105. 
(A)  lonidcs  v.  Pender,  L.  R.  9,  (.1  B.  531,  43  L.  J.  C^.  B.  227,  30  L.  T. 

^^  s.  547, 22  w.  R.  884. 

(t)  Williams  v.  North  China  Iiisumncc  Co.,  I  C.  P.  D.  757,  765,  35 
L.  T.  N.  S.  884.     Kainr,  v.  Knighthi,  Skinner,  54. 

(i)  See  Darrell  v.  TihUts,  5  Q.  IJ.  D.  560,  563,  50  L.  J.  Q.  B.  33,  42 
.L.T.  N.  S.  797,  29W.  R.66. 

(^  Castdlain  v.  Preston,  11  Q.  B.  D.  3S0,  52  L.  J,  Q.  B.  366,  49 


L.  T.  N.  S. 


29,  31  W.  R.  557.     M'KciKie  v.  \V/<itirorih,  i  Ex.  D.  36, 


45  L.  J.  Ex.  233,  33  L.  T.  N.  S.  655,  24  W.  K.  2S7. 
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NATURE  OF  CONTRACT. 

The  only  questions  arising  under  it  in  land  insurance 
are  as  to  what  degree  of  damage  will  entitle  the  assured 
to  abandon  the  property  to  the  insurer,  to  make  what 
he  can  of  it,  and  when  the  insurer  can  insist  on  the 
assured  keeping  the  damaged  property  and  receiving 
the  amount  of  the  damage.  The  solution  of  these 
questions  depends  on  whether  the  identity  of  the  pro- 
perty has  been  lost  by  the  happenhig  of  the  peril  (l). 


,'> 
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3.  If  the  assured  has  any  ways  and  means  open  to 
him   to  repair  his   loss  otherwise  than   at  his   own 
expense  or  at  the  cost  of  his  insurer,  he  must  either 
cede  such  ways  and  means  to  the  insurer,  on  being 
paid  in  full  the  amount  of  his  loss,  or  he  must  exercise 
such  ways  and  means  for  tlic  benefit  of  the  insurer  (m). 
He  may  not  take  with  both  hands.     Any  surplus  re- 
covered by  him  in  excess  of  his  actual  loss  he  holds  in 
trust  for  an  insurer  who  has  paid  him.     And  while,  if 
the  insurance  docs  not  fully  compensate  him,  ho  is 
entitled  to  control  any  action  brought  against  otlier 
persons  primarily  responsible  for  the  loss  (n),  he  can- 
not even  in  such  a  case  exonerate  such  other  persons 
from  liability  (0).     An  uninsured  man  can  release  a 
right  of  action  arising  out  of  his  loss,  but  a  man  who 
is  insured  may  not  release  such  claim  in  such  a  way 
as  to  prejudice  his  insurers.     Either  such  release  will 
be  ineflectual,  and  the  insurer  will  be  able  to  sue  in 
the  insured's  name,  the  release  notwithstanding  (p),  or 
the  assured  will  be  liable  (as  for  a  breach  of  trust)  for 
granting  such  release  contrary  to  his  duty  arising  out 
of  the  contract  of  insurance  (q). 

This  right  of  tlie  insurer,  which  is  termed  subrogation,  Subrog.ition. 
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(/)  Castelluln  v.  Preston,  1 1  Q.  B.  1).  3S0,  397  Bowen,  L.  J. 
(to)  Ibid. 


{n)  Commercial  Union  v.  Lister,  9  Ch.  App.  483,  485,  43  L.  J.  Ch 
601. 

(rt)  Smidmore  v,  Australian  Gas-liyht  Co.,  2  N.  S.  W.  Law,  219. 

ip)  Ibid. 

(q)  Commercial  Union  v.  Lister,  supra,  per  Jessel,  M.  R. 
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does  not,  however,  apply  in  cases  where  insured  property 
is  injured  by  acts  for  which  the  assured  would  have 
boeu  in  law  responsible  if  the  property  had  not  been 
his  own. 

Thus  where  two  ships,  owned  by  the  same  man, 
collide  by  the  fault  of  one,  the  insurers  of  the  sliip 
not  in  fault  have  been  held  not  to  be  entitled  to  make 
any  claim  on  the  owner  for  the  act  of  the  other  ship, 
though  the  insurers  of  cargo  would  have  such  claim 
against  the  shipowner  (/•). 

The  reason  for  this  apparent  variation  from  the  rule 
already  stated  is  twofold — 

1.  That  insurers  take  the  risk  of  the  assured's 
negligence  as  part  of  the  risk  against  which  they 
insure  (s). 

2.  That  the  assured  in  the  case  cited  could  have  no 
action  against  himself  for  the  injury  done  by  his  one 
ship  to  his  other,  and  that  there  is  in  such  a  case 
DO  right  to  which  the  insurer  could  on  payment  suc- 
ceed. 


Position  inter 
se  of  insurers 
of  the  same 
property. 


Insurers  of  the  same  interest  in  the  same  property 
all  rank  together  for  purposes  of  meeting  a  loss. 

Their  position  is  analogous  to  that  of  co-sureties  (f), 
and  they  are  entitled  to  insist  upon  contribution  i7dcr 
se  proportionably  to  tlie  amount  each  has  at  stake. 
More  than  the  whole  loss,  as  has  been  seen,  may  not 
be  paid,  and  their  several  contracts  are  taken  together 
as  parts  ^^  one  contract  of  indemnity,  each  paying 
accordingly. 


S.  I. 


()•)  Simpson  v.  Thompson,  3  App.  Cas,  279,  2S4,  38  L.  T.  X. 
(s)  Walker  v.  Maitland,  5  B.  &  Aid.  171. 
(0  Castdlain  v.  Preston,  1 1  Q.  B.  D.  380,  at  387,  52  L.  J.  Q.  B. 
366,  49  L.  T.  N.  S.  29,  31  W.  R.  5S7. 
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Insurance  is  at  times  called  an  aleatory  contract.  Aieatoiy 
.'^o  far    as  this  means  a  contract    involving  risk    or  *'""*'^'^*''" 
speculation,  tlie  term  is  well  applied,  since  it  is  certainly 
a  contract  of  mutual  risk  (?;),  wherein  the  premium  is 
risked  against  the  chance  of  loss.     But  if  aleatory  be 
taken  to  mean  gaming  or  wagering,  the  term  is  mis- 
applied to  insurance,  for  although  risk  is  of  the  essence 
of   the  contract  (v),  the    assured  is   moved    to  effect  Difference 
insurance  by  the  risk  of  loss,  and  does  not  create  the  conrract  of 
risk  of  loss  by  the  contract  itself,  as  is  the  case  in  a  '"^urance  and 

•'    ^  '  wiiger, 

pure  wager ;  for  in  a  pure  wager  the  interest  of  the  con- 
tracting parties  in  the  event  wagered  on  is  created  by 
the  fact  that  they  have  contracted  to  pay  each  other 
certain  sums  in  a  certain  event,  but  that  neither  sum  is 
<lue  until  the  event  has  been  decided  one  way  or  other. 
Whereas  in  insurance  the  motive  for  the  contract  springs 
from  the  existence  of  something  which  may  be  lost,  and 
the  danger  of  loss  thereby  to  the  person  who  seeks 
insurance.  And  such  person  pays,  and  not  merely 
risks  money,  in  order  to  obtain  security  against  the 
possible  loss.  In  fact,  unless  the  property  insured  is 
ibr  a  time  subjected  to  the  risk  insured  against,  the 
contract  of  insurance,  even  if  made,  never  operates,  and 
the  premium,  though  paid,  is  repayable :  which  illus- 
trates yet  further  the  principle  that  the  person  seeking 
insurance  nnist,  for  the  contract  to  be  effectual,  have 
had  some  prospect  of  needing  indemnity  in  losing  the 
thing  insured  within  the  period  of  insurance.  From 
this  it  may  be  seen,  that  effecting  a  contract  of  in- 
surance does  not  oblige  the  insured  to  run  the  risk 
named  in  the  contract;  for  the  contract  being,  as 
already  said,  contingent  on  the  actual  attaching  of  the 
risk,  is  not  enforceable  by  either  party  till  the  risk  is 
run;  and  premium  paid  before  risk  begun  is  paid 
sul)ject  to  such  contingency  (w).     While  a  policy  does 
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(«)  Scottiih  KqiiitahJc  v.  lhnM,^Co\\ri  Hes,s.  C;is.  (4th  series)  1076. 
(v)  2'yric  v.  Fhtchvr,  2  Cowper,  668. 
(w)  Ibid.  666. 
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When  policy    iiot   attach  till  the  risk  begins,  it  can  equally  not 
attaches.        attach  after  the  risk  is  determined  one  way  or  other, 
except  in  those  special  insurances  when  both  parties, 
being  equally  ignorant  of  the  position  of  the  thing  in- 
sured, contract  to  insure  it  lost  or  not  lost. 

Insurance  and       The  similarities  between  insurance  and  suretyship 

"!m*ared'       go  far  to  prove  further,  if  further  proof  were  needed, 

that  insurance  is  not  a  wagering  contract.     In  both 

contracts  there  is  chance  of  loss  and  an  undertaking  to 

indemnify ;  but  no  one  has  ever  yet  termed  suretyship 

a  wagering  contract.     The  aim  under  each  contract  is 

not  to  get  favourable  odds,  but  a  sound  security,^  and 

the  contracts  aim  at  shifting  the  danger  of  loss,  and 

not  at  creating  an  opportunity  of  gain.     And  it  may 

be  observed  that  from  the  earliest  times  in  this  country, 

as  may  be  seen  l^y  the  treatise  of  Malyns  (1622)  and 

the  Statute  of  Assurances  (43  Eliz.  c.  12),  insurance 

Insurance  is  a  has  been  regarded  as  a  means  of  distributing  the  risk 

distributing     °^  ^^^^  ^^^  dividing  adveuturcs  (i.e.  risky  mercantilo 

loss.  enterprises)  among  a  number  of  persons. 

And  when,  in  1681,  the  city  of  London  attempted 
to  establish  a  fire  office,  the  aim  of  the  Corporation 
was  not  to  profit  by  wagering  contracts,  but  to  provide 
a  security  (the  city  lands)  to  meet  losses  by  fire  at 
such  a  charge  as  would  indemnify  them  for  their 
liabilities. 


The  contract  is  From  the  fact  that  insurance  is  a  contract  to  shift 
risk  flows  the  second  great  principle  of  insurance  law, 
viz.,  that  the  contract  is  one  requiring  the  utmost  good 
faith  (uhcrrmcv  fidei)  on  both  sides. 

This  rule  applies  to  every  form  of  insurances,  fire, 
life,  or  marine  (x),  though  not  quite  to  its  fullest  ex- 


(x)  London  Assurance  v.  Mtunrf,  n  Ch.  D.  363,  367, 48  L.  J. 


W.  11 


8  E.  &  13.  2 


444,  and  cases  thure  cited.     But 


Ch. 


see  W/ialton  v.  Ilardisty, 


32,  2S5,  27  L.  J.  q.  B.  241,  31  L.  T.  303,  6  W.  R.  53 
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tent  to  guarantee  insurance,  which  comes  within  the 
rules  of  suretyship. 


i 


Under  this  rule  complete  disclosure  must  be  made  Assured's  duty 
to   the   insurer    of  every  fact  going  to  establish  the  fao'trtouching 
character  of  the  risk  to  be   shifted   by  the  contract  '■'"''• 
which  is  within  the  knowledge  of  the  insurer,  and  which 
is  not  matter  of  common  knowledge  or  speculation  or 
mere  opinion  (jj).     If  the  assured  keeps  back  information 
which  goes  to  establish  the  risk,  or  which  would  affect 
the  willingness  of  the  insurer  to  take  it  (except  infor- 
mation as  to  his  the  assured's  own  personal  character, 
as  he  can't  be  expected  to  speak  ill  of  himself)  {£),  he 
will  take  nothing  by  the  contract,  but  in  the  absence 
of   fraud    or  some   stipulat'on  to  the   contrary,   will 
1)6  entitled  to  have  his  premium,  if  paid,  returned  to 
liim. 

^Vnd  where  the  insurer  grants  a  policy,  knowing  that  An  insurer 

ftwjir©  of 

he  will  never  run  any  risk  thereunder,  whether  because  invalidity  of 
facts  invalidate  it  or  the  risk  is  already  determined  he^entets'illto 
in  his  utmost  favour,   he  will  be  equally  subject  to  >* "  stopped, 
the  rule  of  good  faith,  and  will  either  be  stopped  from 
impugning  the  contract  or  held  to  have  waived  any 
breach  of  warranty  or  misrepresentation  therein,  or  be 
liable  to  repay  the  premium  received. 

The  rule  applies  not  only  in  the  procuring  or  granting 
of  the  contract,  but  also  while  it  lasts  and  after  the 
risk  has  happened. 

If  the  insured  accelerates  the  happening  of  the  risk,  Assured's  duty 
or  if,  when  it  occurs,  he  refrains  from  doing  what  he  ij^ppening  of 
ought  to  lessen   the  damage  consequent  thereon,  he  *^^®  '^'^^" 
hazards  his  chances  of  recovering  on  the  contract.     The 
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{y)  Carter  v.  Buchm,  3  Burr.  1910. 

{z)  Sun  Mutual  Co.  v.  Ocean  Insurance  Co.  107  U.  S.  (17  Otto.)  4S5. 
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true  view  on  this  subject  is  extremely  well  laid  down 
in  a  recent  Canadian  case  (a)  as  follows : — 
Duties  of  "  An  agreement  to  indemnify  another  from  a  named 

assured  i»  cnse  contingency  carries  with  it  the  provision  that  the  person 
to  be  protected  shall  neither  wilfully  cause  a  loss  or 
purposely  increase  or  inflame  it  by  wilfully  refraining 
from  such  obvious,  easy,  and  ordinary  exertion  as  may  be 
always  reasonably  expected  from  a  person  willing  to 
act  honestly  towards  him  to  whom  he  looks  for  indem- 
nity (h).  If  the  assured  wilfully  prevents  the  inter- 
ference of  others,  to  save  the  goods  which  would 
otherwise  be  destroyed  or  the  working  of  the  firo 
engines,  &c.,  to  extinguish  the  fire,  preferring  to  see 
tliem  destroyed,  in  reliance  on  his  insurance,  he  thereby 
commits  a  fraud  on  the  insurers,  which  releases  them 
from  their  contract "  (c.) 

"AVhere  he  wilfully  refrains  from  and  neglects  to 
save  the  insured  property,  having  no  reasonable  excuse 
therefor,  and  having  ample  means  at  his  disposal  so  to 
do,  I  think  a  like  rule  should  apply.  If  a  man  have 
an  insurance  on  valuable  jewellery  kept  in  a  small  box 
of  light  weight  and  readily  portable,  if  he  see  the  house 
in  which  he  and  they  are  on  fire,  and  he  wilfully  and 
intentionally  leaves  the  box  to  be  consumed  when 
he  could  readily  remove  it,  preferring  to  rely  on  his 
insurance,  the  mind  naturally  revolts  from  such  conduct, 
as  evidencing  a  dishonest  mind  and  a  fraudi:lent  dis- 
regard of  the  rights  of  others  "  (d).  The  court  in  this 
case  was  careful  to  say  that  any  act  of  the  assured 
preventing  his  goods,  &c.,  being  saved,  to  disentitle  him 
from  his  remedy  under  the  policy,  must  be  done  with  the 
fraudulent  intention  and  purpose  of  throwing  the  loss 
on  the  insurers  (c). 


(a)  Berlin  v.  Queen  Insurance  Co.,  46  U.  C.  (Q.  B.)  611,  621, 
(6)  See  also  Chandler  v.  Worcester  Inturancc  Co.,  57  Mass.  (3  Cusli.) 
328. 
(c)  Devlin  Queen  Insurance  Co.,  46  U.  C.  (Q.  B.)  61 1,  622.    Hagarty, 

id)  Ihid.  46  U.  C.  (Q.  B.)  611,  623. 

(e)  Bcdestracci  v.  Fireman's  Insurance  Co.,  34  Louisiana  Annual,  844. 
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This  rule,  of  course,  has  its  other  side,  that  if  a  man  Assured  will 
is  bound  to  do  his  best  lor  the  insurer  in  case  of  a  fire,  whole  expense 
he  is  not  bound  to  do  so  at  his  own  cost,  the  risk  °*  saving 

property. 

insured  against  having  accrued.  This  result  is  well 
stated  in  an  American  case,  Withcrell  v.  Marine  Lmtr- 
ancc  Company,  49  Maine,  200,  206. 

If  duty  requires  the  occupants  of  a  house  which  is  saving 
in  danger  of  being  destroyed   by  fire  to  carry  their  ^l^^^^l' 
property  out  of  the  door,  or  even  to  throw  it  from  the  American  rule, 
windows  ratlwr  than  x^erniit  it  to  become  a  prey  to  the 
flames,  they  ought  not  to  be  the  losers  by  fulfilling 
the  obligation  thus  imposed  on  them  ;  nor  can  it  make 
any  matter  whether  the  injury  arises  from  the  fracture 
of  a  mirror  or  other  piece  of  furniture  by  the  fall,  or 
the  abstraction  by  a  thief  of  a  bale  of  goods  when  it 
reaches   the  pavement.     If  the   danger  is  imminent, 
even  though  the  event  shows  that  the  goods  would 
not  have  suffered  at  all  if  left  alone,  the  insurers  are 
still  liable. 

The  rule  is,  however,  to  a  certain  extent  limited  by 
tlie  rules  of  general  average  contribution,  and  the 
insurers  will  not  in  every  case  be  bound  to  meet  the 
whole  of  such  cost.     Thus — 

In  an  American  case  (/),  blankets  were  put  ou  a  Cost  of 
building  by  the  assured  to  protect  it  from  combustion  protTc^Velgh- 
through  a  neighbouring  fire.     The  insurers  approved  "ouring  house, 
of  the  act,  and  the  building  was  thereby  saved.     The 
blankets,  however,  were  spoilt,  and    an    action    was 
brought  by  the  assured  against  the  insurer  for  the  cost 
of  them.     It  was  held  that  the  loss  was  not  covered 
by  the  policy,  but  that  it  was  a  subject  of  general 
average,  to  which  the  insurer  and  insured  should  con- 
tribute in  proportion  to  the  amount  which  they  respec- 
tively had  at  risk  in  the  store  and  its  contents.     It 
was  also  held  that   buildings  in   the   neighbourhood. 
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(/)  Welles  V.  Boston  Co.,  23  ^lass.  (6  rickcring)   182.      But  see 
Thompson  v.  Montreal  Co.,  6  U.  C.  ((^.  B.)  319. 
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THE  LAWS  OF  INSUHAN'C'E. 

which  would  have  been  endangered  if  the  store  liad 
taken  fire,  and  upon  some  of  which  tlie  defendants 
had  made  insurance,  were  too  remotely  allected  to  be 
liable  to  contribution. 

There  is  no  question,  of  course,  as  to  the  application 
of  the  principle  in  marine  insurance.  American  and 
English  (//)  courts  have,  however,  differed  as  to  whether 
a  fire  policy  on  a  ship  was  a  marine  policy  so  as  to  be 
liable  for  average.  But  in  England  it  is  very  common 
to  insert  an  average  condition  in  a  mercantile  fire 
policy  which  avoids  all  question  as  to  the  law  which 
mif^ht  otherwise  be  doubtful,  average  not  being  in  its 
inception  a  part  of  insurance  law  (h). 

Fire  policy—  In  any  case  it  would  seem  possible  to  take  a  valid 
distinction  between  policies  against  risk  of  iire  to  part 
of  a  common  adventure  and  risk  of  fire  to  property  on 
land  whose  owners  have  no  interest  in  common.  It 
was  on  this  principle  that,  in  Wdlcr  v.  Boston  Imur- 
ance  Companij,  23  Mass.  182,  the  court  declared  that 
a  man  who  saved  his  house  from  fire  at  cost  to  him- 
self, and  thereby  prevented   the    spread   of  a  iire  to 

Contribution  Other  parts  of  the  city,  could  not  seek  contribution 
from  adjohiing  owners,  saying  tluit  it  "  would  not  do 
to  take  so  wide  a  range  in  the  application  of  the  prin- 
ciple of  contribution.  All  the  buildings  in  the  city 
may  remotely  have  been  protected,  and  it  would  be 
impossible  to  draw  the  line." 

Fraudulent  intent  may  be  inferred  from  gross  negli- 
gence {i),  or  from  forbearance  to  use  reasonable  exer- 
tions and  means  at  hand  to  put  out  a  fire  {h). 


from  neigh- 
bours. 


(g)  Imperial  Marine  Co.  v.  Fire  Insurance  Corporation,  4  C.  P.  D. 
166,  48  L.  J.  C.  P.  424,  40  L.  T.  N.  S.  166,  27  W.  R.  680,  Merchants, 
ttc,  Co.  V.  Associated  Fireman's  Co.,  36  Am.  Rep.  428. 

(h)  Aitchison  v.  Lohre,  4  App.  Cas.  755,  760,  49  L.  J.  Q.  B.  I2l,  41 
L.  T.  N.  S.  323,  28  W.  R.  I.  ^'^ 

(0  Goodman  v.  Harvey,  4  A.  &  E.  870,  876. 

(A-)  Gove  V.  Farmers'  Co.,  48  New  Hampshire,  43.  Iluckins  v.  People's 
Insurance  Co.,  31  N.  H.  238,  248. 
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Life   insurance    has    been    already    mentioned    as  la  the  contract 
perhaps   an   exception   to  the  general  principle  that  i*„gurance  a 
insurance  iniplits  indemnity.     It  would  seem  to  follow  contract  of^ 
from  the  words  of  the  Gambling  Act  (14  Geo.  III.  c. 
48),  that  no  insurance  may  lawfully  be  made  which  is 
not  in  the  nature  of  an  indemnity  for  the  loss  of  an 
interest.     No   man   may  insure    against   the   loss   of 
anything  or  the  death  of  any  person  in  which  or  in 
whom  he  has  not  an  interest  (/),  nor  for  more  than 
the  value  of   that  interest  (m),  nor  recover  on  such 
insurance  more   than  the  interest  which  he  has  (n). 
Although  the  words  of  the  statute  seem  intended  to 
restrict  insurance  to  indemnity,  it   has  been   decided 
that  life  insurance  is  not  a  contract  of  indemnity. 


i 


Insurance  on  life  falls  into  two  divisions, — insurance 
on  own  life,  and  insurance  on  other's  life.  The  two 
classes  would  sccni,  in  theory  at  least,  to  be  governed 
by  difl'erent  princi])les.  To  take,  first,  insurance  on 
another's  life  :  A  creditor  insures  his  debtor's  life  as  a  Creditor's 
means  of  securing  himself  against  the  chance  of  the  ^'°  '"'^^' 
debtor's  dying  without  paying  him,  i.e.  as  a  collateral 
security  for  the  debt  (o),  like  a  mortgagee's  fire  policy. 
In  other  words,  he  obtains  a  contract  of  indemnity 
against  the  loss  of  his  debt  by  the  death  of  the  debtor 
before  it  has  been  paid.  In  such  a  case  the  debt  is 
not  a  mere  excuse  for  the  policy ;  but  the  securing  of 
the  debt  or  indemnification  against  its  possible  loss  is 
the  reason  for  the  insurance  being  eflected. 

Eefore  the  Gambling  Act  Lord  IIardwicke(^>)  held  the  insurable 
law  to  be  that  only  an  interest  at  the  time  of  insurance 
and  of  the  happening  of  the  event  insured  against 
would  suffice,  i.e.,  that  the  assured  nnist  have  had 
sonietliing  to  lose  when  the  risk  was  insured  against 
and  liave  lost  something  by  its  occurrence.     And  to  au 
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(0  a.  I.  (m)  S.  I.  (n)  S.  3. 

(0)  Slackpoolc  V.  i>imoiHls,  2  Park  Ins.  032  (8th). 

(j))  .V(((//t?'s'  Co.  V.  Badcock,  2  Atk.  554,  1  Wilson,  lo. 


14 


Is  life 
iusunince 
indemnity  ? 


THE  LAWS  OF  INSURANCE, 

ordinary  reader  of  the  Act  this  principle  would  seem  to 
be  there  atHrmed. 

Life  policies  don't  usually  state  the  reasons  for 
which  they  are  effected,  nor  the  exact  nature  of  the 
interest  on  which  they  are  based.  Nor  do  insurers 
usually  raise  the  question  of  interest,  unless  they  have 
some  other  grounds  for  disputing  liability,  and  in  the 
absence  of  any  suspicion  of  fraud,  are  glad  to  insure  a 
oood  life.  But  the  practice  of  insurers  is  no  more  a 
criterion  as  to  the  policy  or  requirements  of  the  law, 
than  is  the  practice  of  paying  debts  of  honour  a 
proof  that  such  debts  could  be  sued  on.  Similar 
reasons  guide  in  both  cases.  The  law  cannot  stop 
people  from  paying  what  they  are  under  no  liability 
to  pay,  but  a  court  of  law  would  be  entitled  to  de- 
mand proof  of  interest  in  an  insurance  policy,  notwith- 
standing waiver  by  the  insurers  of  such  proof. 

If  contcmporanca  cxposUio  were  applied  to  the 
Gambling  Act,  there  is  little  or  no  doubt  that  the 
views  of  Lords  Mansfield  and  Ellenborough,  two  of  our 
greatest  mercantile  lawyers,  who  understood  fully  the 
state  of  law,  custom,  and  circumstances  to  meet  which 
it  was  framed,  would  prevail  on  this  subject.  They 
both  undoubtedly  considered  that  insurance  stir  autre 
vie  was  a  contract  of  indemnity ;  and  in  accordance 
with  this  view  it  was  decided,  in  Godsnl  v.  Boldero, 
9  East  72,  that  a  creditor  of  ]\Ir.  Pitt,  who  had  been 
paid  by  liis  executors,  could  not  recover  on  his  insur- 
ance policy  on  Mr.  Pitt's  life. 

This  view  was  long  held  correct,  but  was  overruled 
in  two  cases  which  now  control  the  law  as  to  life 
insurance — Dalhy  v.  The  India  and  London  Life  Co.  (q), 
and  Laio  v.  London  IndisputaUe  Co.  (r). 


Th( 
interp 
of  wh 
recove 


(7)  24  L.  J.  C.  P.  2,  15  C.  B.  365,  18  Jur.  1024,  24  L.  T.  182,  3 
W.  R.  116. 

()•)  24  L.  J.  Ch.  196,  I  K.  &  J.  223,  I  Jiir.  N.S.  179,  3  W.  R.  155,  24 
L.  T.  208. 
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The  first  of  these  decisions  is  based  ( i )  on  a  mis-  Daihy  v.  India 
interpretation  of  the  Gambling  Act,  by  the  3rd  section  i"y? ^^"d"^. 
of  which  it  is  provided  that  no  greater  sum  shall  be  cussed, 
recovered    or    received    from    the    insurer    than    the 
amount  or  value  of  the  interest  of  the  assured  in  the 
life  or  event.     In  fire  insurance,  which  is  under  the 
same  statute,  a  man  must  have  interest   at   time   of 
insurance  and  of  loss.    But  in  life  insurance  the  words 
are  construed  in  a  different  sense  altogether.     But  it 
is  clear  that  the  same  words  in  the  same  statute  are 
not  capable  of  two  contrary  constructions. 


(1 


(2)  On  a  confusion  between  a  man's  interest  in  his 
own  and  another's  life,  admitting  that  a  man  cannot 
be  indemnified  for  the  loss  of  his  own  life,  a  creditor 
certainly  can  be  so  for  the  death  of  his  debtor  insol- 
vent, and  that  is  what  he  insures  for.  Unless  he  was 
owed  the  debt  he  could  not  insure  the  debtor,  and 
usually  insurance  of  the  debtor  is  the  last  method  a 
man  would  adopt  for  recovering  his  debt. 

(3)  On  a  mistaken  view  as  to  the  nature  of  a  pre- 
mium. It  is  what  a  man  will  pay  to  protect  himself 
from  a  proljably  greater  loss.  A  man  has  no  insur- 
able interest  in  his  premiums,  and  by  law  cannot  insure 
them.  lie  has  no  more  interest  in  them  than  in  his 
last  year's  butcher's  bill.  He  has  had  in  each  case  the 
equivalent,  for  by  payment  of  the  premium  he  lias 
bought  inununity  from  the  risk  he  wishes  to  cover  for 
the  period  for  which  he  seeks  insurance. 


(4)  On  a  2)ditio  p^'incipii.  Both  cases  consider 
that  life  insurance  cainiot  be  a  contract  of  indemnity, 
because  the  sum  is  certain,  and  all  will  be  payable ; 
but  the  very  point  to  be  decided  is.  Should  the  whole 
insurance  money  be  payable  at  all  events,  or  only  so 
much  thereof  as  conii)ensatcs  for  the  loss  ? 
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THE  LAWS  OF  INSURANCE. 

Ill  fire  insurance  the  amount  stated  in  the  policy 
limits  the  liability  of  the  insurer,  but  does  not  bind 
him  to  pay  the  whole  sum  on  the  happening  of  a  fire, 
without  any  rights  over  the  property  insured ;  but  if 
the  view  taken  in  the  two  cases  under  consideration 
be  right,  a  man  who  is  owed  a  debt  may  make  thereof 
an  excuse  for  a  speculation  in  the  life  of  liis  debtor  (s), 
for  if  the  ordinary  rules  of  insurance  do  not  apply,  there 
seems  no  reason  why  he  should  not  "  make  an  excuse  of 
the  statute  "  and  take  out  a  dozen  policies  each  for  the 
amount  of  his  debt,  and  claim  that  all  being  several 
contracts,  no  evidence  can  be  adduced  to  show  in  any 
one  case  that  he  has  over-insured  his  interest,  since 
contribution  is  out  of  place  unless  the  contract  be  one 
of  indemnity.  But  the  courts  have  shrunk  irom  this 
consequence  of  these  two  decisions  (t).  The  recent 
Liverpool  poisoning  case  is  a  striking  commentary  on 
the  possible  abuse  of  the  system  of  issuing  creditors' 
policies.  A  woman  having  lent  small  sums  of  jnoney 
then  insured  the  lives  of  her  debtors  for  an  amount 
exceeding  the  loans,  and  afterwards  poisoned  them  to 
obtain  the  insurance  money. 

Where  such  policies  are  kept  up  at  the  debtor's 
expense,  they  are  a  security  given  by  him,  and  as 
such  not  open  to  objection ;  but  where  the  creditor  at 
his  own  expense  insures  the  debtor,  it  is  more  econo- 
juical  for  the  creditor  that  the  debtor  should  die 
quickly,  since  it  enables  him  to  get  his  d(3bt  paid  at 
less  cost.  It  is,  indeed,  clear  that  insurance  by  a 
creditor  is  open  to  very  serious  objections  as  it  now 
stands,  for  instead  of  having  sometliiiig  to  lose  by 
the  death  of  his  debtor,  he  may  actually  find  liimself 
in  pocket  thereby.  Unlike  a  mortgagee,  he  has  no 
seciu'ity  for  his  debt,  and  indeed  insures  to  make  up 


(s)  See  Warnock  v.  Davis,  104  U.  S.  (14  Otto)  775,  and  cases  there 
cited. 

(/)  JM.kv  V.  West,  3  R  k  S.  579,  32  L.  J.  Q.  13.  85,  7  K  T.  X.  S. 
854,  1 1  W.  R.  423,  9  Jur.  N.  S.  747. 
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for  the  want  of  such  security,  not  to  find  a  means  of 
preserving  the  security  which  he  has ;  and  insurance 
cniables  him  either  to  get  both  his  debt  and  his  policy, 
when  the  interest  supporting  his  policy  is  his  inability 
to  get  his  debt,  or  to  let  off  liis  debtor  at  the  expense 
of  his  insurers. 

In  the  Canadian  Civil  Code  of  Lower  Canada,  which.  Provision  of 
as  to  insurance,  almost  wholly  corresponds  with  English  civil  Code  ns 
low,  and  is  a  good  summary  thereof,  the  objections  to  to  creditors' 
cvi     '. ors'  and  similar  policies  are  met  by  article  2592, 
,M  ..;i  is  as  follows :  "  The  measure  of  the  interest  in- 
sured in  a  life  policy  is  the  sum  fixed  in  the  policy, 
except  in  the  cases  of  insurance  by  creditors,  or  in  other 
like  cases,  in  which  the  interest  is  susceptible  of  exact 
pecuniary  measurement.     In  these  cases  the  sum  xxxed 
is  reduced  to  the  actual  interest." 

As  to  own  life  policies,  different  considerations  arise,  Own  life  roii- 

.J.  i.      •     1  ■  r     ^    c       2.^       1  "  i  •  cies  andindem- 

lor  no  man  can  be  mdemnilied  tor  the  loss  01  iiis  own  ujty. 
life.     Such  policies  are  usually  effected  as  a  provision 
for  relatives  or  creditors. 

Altho" .  .   riu  insurance  by  a  man  on  his  own  life 
was  at  f  1,  1  '^Id  to  be  a  contract  of  indemnity,  it 

has  since  beei:  f-  -tiled  not  to  be  so  (v),  but  to  be  a  con- 
tract by  the  insurer  to  pay  a  certain  sum  on  the 
happening  of  a  given  event — usually  the  death  of  the 
assured,  and  the  suin  will  not  vary  with  reference  to 
the  greatness  or  smallness  of  the  loss  to  the  family  of 
the  assured. 

By  i.  i^olicy  of  life  assurance,  the  assurer  agrees  to  Life  rolioy. 
pay  tL.  ;•  ^ured  a  certain  sum  of  money  on  the  death 
■of  a  peiviv)!!  Lheiein  named,  and  in  consideration  thereof 
the   assured  pays  the  assurer  a  certain  smaller  sum 
"mmcdiately  on  elfectingthe  insurance,  or  agrees  to  pay 
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!  ■•)  Oodsal  V.  JiohUro,  9  East.  72.  ' 

VI     l^illni  V.  India  <C-  Loinlun  Lif'i  Co.,  -^iipm,  p.  13,  Fn/rr  v.  Mtirehtud, 
3_Cli.  1).  075,  6^5  45  L.  J   CI).  S17,  35  L.  T.  M.  S.  458,  25  W.  K.  21., 
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182, 3  ^v.  R, 

116,  18  Jur. 
1024. 


tlie  assurer  a  premium  or  annual  sum  until  such  death 
occurs ;  or  if  the  whole  period  of  life  be  not  insured, 
then  until  the  expiration  of  the  term  during  which  the 
insurance  is  to  continue. 

Kepoited  also  In  the  case  of  Dalhj  v.  LuUa  and  London  Life 
24L.  J.  c.  P.  j^ssiiyancc  Co.  (15  C.  B.  387),  a  life  assurance  is  thus 
""  ~  defined: — "The  -"atract  commonly  called  life  assur- 
ance is,  when  proj  'onsidered,  a  mere  contract  to 
pay  a  certain  ium  of  u  aey  on  the  death  of  a  person  in 
consideration  of  the  due  payment  of  a  certain  annuity 
for  his  life,  the  amount  of  the  annuity  being'  calculated, 
in  the  first  instance,  according  to  the  probable  duration 
of  his  life,  and  when  once  fixed  it  is  constant  and 
invariable.  The  stipulated  amount  of  the  annuity  is 
to  be  uniformly  paid  on  one  side,  and  the  sum  to  lie 
jxaid  in  the  event  of  death  is  always  (except  where 
bonuses  have  been  given  by  prosperous  ollices)  the 
same  on  the  other."  The  definition  given  by  Sir  (Jeo. 
Jessel  of  the  contract  of  life  assurance  is  "  a  purchase 
of  a  reversionary  sum  in  consideration  of  a  present 
payment  of  money,  or,  as  is  generally  the  case,  on  the 
payment  of  an  annuity  during  the  life  of  the  person 
insuring  "  (w). 

Life  insurance  A  policy  of  life  insurance  is  not  an  insurance  from 
umiuHy!"^'^"  Y^^'^  ^^  year,  but  the  premiums  constitute  an  annuity, 
the  W'hole  of  which  is  the  consideration  for  the  entire 
assurance  for  life.  A  life  policy  is  the  converse  of  an 
annuity.  A  man  elects  to  pay  the  insurers  an  annuity 
on  their  guaranteeing  his  representatives  a  lump  sum 
on  his  death.  In  the  other  case  a  lump  sum  is  paid  ly 
him,  he  to  receive  an  annuity  for  his  life. 

In  either  case  there  is  no  relation  Ijctwcen  the  annual 
premium  and  the  risk  of  asstiranco  fur  the  year  in 
which  it  is  paid. 


[k)  Frij€)'  V.  .yoixhfiu',  3  CI'.  D.  6S5.     H..o  la>.t  pngu. 
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The  premium  for  single-year  insurance  is  lower 
than  the  year's  premium  on  a  whole  life  policy,  there 
being  no  certainty  of  death  and  no  option  to  con- 
tinue (x). 

An  agreement  to  compensate  a  man  for  injuries  by  insurance 
accident  might  seem  to  be  a  contract  of  indemnity,  but  deniTand"' 
it  must  be  remembered  that  in  this  case,  as  in  tluit  of  an  in^lemnity. 
insurance  on  a  man's  own  life,  the  value  of  the  peril 
insured  against  cannot  be  appraised  in  money,  and 
therefore  the  insured  cannot  really  bo  indemnified ; 
for  although  the  evil  results  of  bodily  injury  can  often 
be  alleviated  by  what  money  will  procure,  mere  money 
cannot  allay  or  remove  the  suffering,  and  therefore 
cannot  really  constitute  an  indemnity.  jMoreover,  the 
payment  contracted  by  the  insurers  to  be  made  in  case 
of  accident  is,  under  present  practice,  a  certain  fixed, 
invariable  sum.  No  graduated  scale  of  compensation  for 
dilferent  accidents  could  be  satisfactorily  framed,  for  the 
reason  already  mentioned,  that  bodily  pain  and  suffering 
do  not  admit  of  a  precise  valuation.  Where  there  is 
indemnity  by  the  insurer,  there  is  subrogation  of  him  to 
the  rights  of  the  assured ;  but  by  the  Puiilway  I'assengers' 
Assurance  Company's  second  Act,  the  right  of  subroga- 
tion in  case  of  accident  insurance  is  negatived  (y). 

A  tortfeasor,  who  may  have  caused  an  accident,  not  insurance  not 
resulting  in  death,  cannot  plead  an  insurance  against  JictLn  for  ^" 
accident   in  mitigation   of   damages  (;:),  the   result  of  "esl'sence. 
which  is  that  a  man  may  sometimes  make  a  consider- 
able profit  out  of  an  accident  by  judicious  insurance, 
since   he  is  not  accountable  to  his  insurers  for  any 
surplus  over  and  above  full  compensation. 

]>ut  where  an  insured  man  is  killed  by  an  accident, 
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{.)•)  Jiiisc  V.  Medical,  tir,  11  C.  S.  C.  (,2nd  .series),  151.  HcuUiah 
Widmvs  Fund  v.  Ilnist,  3  C.  S.  C.  (4th  iciies)  107S. 

(//)  27,  28  Vict.  cap.  155. 

(r)  Ih-adburn  v.  (i.W.R.,  L.  II.  10  Kx.  I,  44  L.  J.  Kx.  9,31  L.  T. 
X.  S.  464,  2;,  W.  K.  4S. 


THE  LAWS  OF  INSURANCE. 

E.cept.here  the  tortfeasors  get  the  benefit  of  the  insurance  ;  for  in 
eath.ensues.  ^^  ^^^^^^^  „nder  Lord  Campbell's  Acts  the  damages 
payable  in  respect  of  a  death  caused  by  a  tortious  act 
are  reduced  by  reference  to  the  prudence  of  the 
deceased  in  insuring  his  life,  and  the  tortfeasor  is 
allowed  to  plead  such  insurance  in  mitigation  of 
damages  {a).  But  if  the  man  had  lost  all  his  limbs 
and  senses,  and  retained  his  life,  they  could  not  have 
pleaded  an  accident  policy  in  such  mitigation. 


THE  CONTRACT  OF  INSURANCE. 


The  teim 
policy. 


The  usual  instrument  containing  a  contract  of  in- 
surance is  called  a  policy,  a  teini  borrowed  from  the 
Italian  merchants  who  introduced  the  practice  of  in- 
s  irance  into  this  country  (1)). 


Contract:to  At  comnion  law  a  verbal  promise  for  a  valuable 
SommJi''^  consideration  to  issue  a  policy  of  insurance  is  valid, 
law.  "  Such  promise  need  not  be  in  writing,  any  more  than 

a  promise  to  execute  and  deliver  a  bond  or  a  bill  of 
exchange  or  a  negotiable  note "  (c) ;  and  insurance 
contracts  other  than  guarantee  insurances  are  not 
within  the  Statute  of  Frauds ;  and  the  contract,  being 
consensual,  depends  for  its  validity  on  agreement  be- 
tween the  parties  as  to  the  risk  and  premium,  and  not 
on  the  particular  evidence  used  to  prove  the  same. 

Whether  Tlic  Gambling  Act  14  Geo.  III.  c.  48,  s.  2,  evidently 

policy  contemplates  that  insurance  will  be  made  by  policy, 

iiecc&sary  by  ^  i       i  i 

statute..!         but  does  not  enact  that  it  shall  be  so  made,  but  only 


(a)  Hicks  v.  Neiqiort  Railway,  4  B.  &  S.  403  note. 

(6)  The  Italian  polizza  is  derived  from  itoKii^TVxov,  polyptychnm,  a 
tablet  of  several  folds  (as  distinguished  from  diptj'cb,  triptycli,  &c.),  used 
in  late  Latin  for  an  account  or  memorandum  book.  See  Faccit)lati,  s.v. 
" polyptychum  " — Littre,  s.v.  "police." 

(c)  Kains  v.  Knightly,  Skinner  55  (A. P.  1681).  Commercial  Mutval 
V.  Union  Mutual,  19  Howard  (U.  S.)  31S.  Niuman  v.  Jichtai,  76 
L,  T.  Journal,  228. 
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THE  CONTRACT.  21 

that  all  policies  shall  contain  the  name  of  the  person 
interested  therein.  No  snbsequent  statute  now  in  force 
enacts  this,  unless  it  be  the  Stamp  Act  (d),  whereby 
it  is  enacted  that  the  insurers  are  bound,  under  penalty, 
to  issue  a  stamped  policy  within  a  certain  time  after 
they  have  accepted  a  premium.  But  this  enactment 
obviously  aims  only  at  protecting  the  revenue,  and  it 
is  impossible  to  suppose  that  it  was  thereby  intended 
to  punish  the  assured  for  a  breach  by  the  insurer  of 
his  statutory  duty,  or  that  it  was  intended  to  interfere 
with  his  right  to  demand  a  stamped  policy,  which 
would  be  evidence  of  the  cuntruct  of  insurance  agreed 
between  the  parties. 

Though,  as  has  been  seen,  no  enactment  in  express  Policy 
terms  makes  it  necessary  to  have  a  contract  of  in-  constitufioif  of 
surance  in    writing,  the  special  constitution   of  each  company, 
company   usually   provides    the    mode  in   v/liich    the 
company  is  to  be  bound,  and  policies  must  be  issued  . 
in  accordance  with  the  provisions  of  such  constitution 
before  the  assured  can  sue  on  the  insurance.     But  even 
this  rule  will  not  prevent  the  courts  from  making  a 
company  issue  a  policy  when  there  is  clear  proof  of  an 
agreement  to  insure,  except  in  marine  insurances,  which 
by  the  Act  30  Vic.  c.  23  must  be  by  policy,  and  even 
in  that  class  of  policies  it  is  especially  common  to  issue 
after  loss   a  stamped  policy  in  accordance  with  the 
slip,  which  is  held  binding  in  honour,  if  not  in  law,  as 
a  real  contract  (c). 

It  may  be  shown  by  parol  evidence  that  a  policy  rami  evidenco 
was  intended  by  an  intestate  to  be  for  the  benefit  of  'f  poUey?  ""^^^ 
his  wife,  under  the  Married  Women's  Property  Act, 
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{<I)n<  34  Vict.  c.  97,  H.  26(1). 

(e)  See  lilead  v.  Davidson,  3  A.  &  E.  303,  Lishman  v.  AWthern 
Marine  Co.,  L.  R.  10  C.  P.  179,  44  L.  J.  C.  P.  185,  32  L.  T.  N.  S.  170, 
23  W.  K.  733.  i'  occo  Land  Co.  v.  Fri/,  11  Jur.  N.  S.  76,  11  L.  T. 
N.  S.  618,  13  W.  R.  310.  Fisher  v.  Liverpool  Marine  Co.,  L.  R.  8  t^. 
B.  469. 
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THE  LAAVS  OF  INSUKANCE. 


Jfarried 
Women's 
Property  Act, 


1870,  s.  10;  or  the  Married  Women's  Troperty  Act, 
1882  s.  1 1  (/).  It  must  be  observed  that  the  in- 
surers in  this  case  did  not  dippnte,  though  they  had 
mistaken,  the  intestate's  intention. 


Action  on 
jiolicy  not 
ilelivered. 


If  a  policy  has  been  duly  signed  and  counter-signed, 
and  is  ready  to  be,  although  it  had  not  been  in  fact, 
delivered  by  the  insurers,  it  will  be  deemed  to  be  so 
far  delivered  that  the  assured  cannot  sue  in  equity  for 
the  loss,  on  the  ground  of  the  policy  not  being  a  per- 
fected one,  and  therefore  not  sufficient  to  support  an 
action  at  law  (//.)  And  where  a  policy  purported  to 
be  signed,  sealed,  and  delivered,  and  had  in  fact  been 
signed  and  sealed,  but  had  never  I'eft  the  office  of  the 
company,  the  House  of  Lords  held  that  there  was  a 
delivery  (A). 


Insurance  It   has    been    held    in    Scotland   that    there    may 

without  policy,  i^g  insurance  without  delivery  of  a  policy  if  the 
terms  are  agreed  and  if  the  premium  has  been 
Policy  must  paid  (t),  and  if  the  policy  when  issued  does  not 
contract.  °  conform  to  the  true  intent  of  the  parties  at  the  time 
when  the  insurance  is  agreed  upon,  it  may  be  rectified 
or  the  true  contract  sued  upon  (y).  If  a  parol  con- 
tract be  proved,  it  will  not  be  held  to  have  merged 
in  a  policy  which  is  not  in  conformity  with  the 
parol  agreement  Qc),  and  in  such  case  the  policy  may  be 
rectified  so  as  to  accord  with  the  parol  contract  (/). 
And    on    most  policies  issued   there    is   a   notice   to 


The 


(/)  Neivman  v.  Bchten,  Sol.  Jour.  23  Feb.  1884,  p.  301. 

(g)  M'Farlane  v.  Andes  Insurance  Co.,  20  Grant  (U.  C.)  4S6. 

{h)  Xenos  v.  Wkkfiam,  L.  R.  2  H.  L.  296,  36  L.  J.  Ex.  313,  16  L. 
T.  N.  S.  800,  16  W.  R.  38.    Jones  v.  Provincial,  616  U.  C.  (Q.  B.)  477. 

(i)  Christie  v.  North  Ih-itis/i,  3  C.  S.  C.  (1st  Kcries)  519,  1825. 
Jtossiter  v.  Trafalgar  Life,  27  Beav.  377. 

(;■)  Albion  Co.  y.  Mills,  3  Wils.  &  Shaw,  Sa.tch,  2i8,  227  (11.  L.) 
See  Wj/lie  V.  Times  Fire,  22  C.  S.  C.  (2nd  series)  1498. 

{k)  Relief  Fire  Co.  v.  Shaw,  94  U.  S.  (4  Otto)  574.  Newman  v.  Iklslen, 
stq^ra, 

(I)  Motteuxv,  London  Assurance,  i  Atk.  kaK.  Collctt  v.  Morrison. 
21  L.  J.  Ch.  878,  9  Ha.  162. 
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return  them  for  correction  if  they  are  not  accurately 
set  out. 


And  an  offer  to  insure  on  terms  cannot  be  revoked 
after  receipt  or  acceptance.     Insurers  usually  issue  the  Issue  of  iioliiy 
policy  even  if  the  loss  intervenes  between  the  accept- 
ance and  the  usual  time  for  issue  (v//). 

The  person  to  sue  on  the  policy  is  the  person  in    . 
whom  the  interest  appears. 


Therefore  Mherc  a  ]iolicy  was  by  deed  poll  and  the  AmWguouB 

,     .  1  .  J.        i.1  coveiiiint 

covenant  to   pay  was    ambiguous    as    to    the    person  p,.esumea  to  bo 
villi  whom  it  was  made,  it  was  construed  as  being  interested  '^ 
with  the  person  in  whom  the  interest  appeared,  and 
he  was  allowed  to  sue  in  his  own  name  though    he 
had  not  himself  eflccted  the  policy  (w). 

The  proper  mode   of  obtaining  the  benefit  of  an  Remedy  for 
agreement  to  insure  would  seem  to  be  either  to  sue  a\?re*e'ment*to 
for  a  proper  policy  or  to  seek  relief  on  the  footing  of  s^ant  policy, 
a  proper  policy  having  been  issued.     The  latter  course 
avoids  circuity,  and  has  been  adopted  in  Canada  and 
the  United  States  (0).      And  in  Canada  the  Supreme 
Court  have  held  that  an  insurance  company  could  be  Company  can't 
restrained  from  jdeading  want  of  a  seal  to  a  policy  {p).  |,eai.  ^'^" 
This  no  doubt   did  substantial  justice,   and  attained 
the  end  which  might  have  been  reached  by  a  suit  in 
equity  for  a  proper  policy ;  but  the  law  laid  down  is 
at  least  doubtful. 


(i)>)  Mildred  v.  Maxponn,  8  A  pp.  Ca.  874. 

(»)  Moss  V.  Lvijal  and  (Jcncral  Life,  I  "S'ictoria,  Law,  315.  Sunder- 
land  Marine  v.  Kearney,  16  Q.  1^.  925.  Jfodson  v.  Obserrer  Life  Inxur- 
<incc,  8  E.  &  B.  40,  26  L.  J.  (^  IJ.  -,03,  29  L.  T.  O.  S.  278,  3  jiir.  X.  S, 
1125,  5  W.  R.  712.  Evans  v.  JUfpiold,  L.  11.  4  Q.  B.  622,  38  L.  J.  Q.  B. 
293,  20  L.  T.  N.  S.  659,  17  W.  R.  SS2. 

(0)  Penleji  v.  Beacon  Co.,  7  ((Jrant)  U.  C.  130.  Mackie  v.  European 
Co.,  21  L.  T.  N.  S.  102,  17  W.  R.  9S7. 

(p)  London  Life  Insurance  Co.  v.  ]\'ri<jht,  5  Canada  S.  C.  466. 
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TIIK  LAWS  OF  INSUHAN'CE. 


Accepting  It  is  usual  to  print  upon  a  policy  a  notice  requirinn; 

policy  without  .1     oggured  to  inspect  it  immediately  on  receipt  ami 

noticing  "    ^  .  ■,^    ,  -o   .^  ■,  , 

misti.ke.  return  it  for  correction.  But  even  it  there  be  no  such 
notice,  if  a  man  does  not  read  his  policy  he  has  only 
liimself  to  blame,  and  by  not  returning  it  if  wrong,  he 
may  waive  all  right  to  complain  subsequently  of  any 
mistakes  contained  in  it  (;/). 

A  policy  may  be    altered  by  consent  of  parties, 

whether  the  alteration  consists  in  correcting  an  error 

or  an  omission,  or  in  variation  of  the  terms  of  the 

Alteration  of    contract.     But  a  material  alteration  of  the  policy  by 

P"""^'  the  assured  without  the  consent  of  the  insurer  will  be 

treated  as  a  fraui',  and  avoid  the  contract  (r). 


Policy  not 
according  to 
ngreemeut. 


When  a  mis- 
take will  not 
be  rectified. 


When  on  a  proposal  and  agreement  for  an  insurance 
a  policy  's  drawn  up  by  the  Insurance  Ofticc  in  a  form 
differing  from  the  terms  of  the  agreement,  and  varies 
the  rifihts  of  the  assured,  the  Court  will  look  at  the 
agreement  and  not  at  the  policy  (.s).  AVhere  the 
mistake  cannot  be  rectified,  it  seems  that  the  contract 
will  be  rescinded  and  a  return  of  premiums  ordered  (t). 

Where  a  policy  is  not  in  accordance  with  the  real 
terms  of  the  agreement,  but  such  terms  though  agreed 
on  with  the  agent  by  the  person  seeking  insurance 
have  not  been  by  him,  or  at  all,  communicated  to  the 
insurer,  or  if  communicated  not  adopted,  rectification 
will  not  be  ordered,  but  the  policy  will  be  declared 
not  binding  on  the  insurers,  and  they  will  have  to  re- 


(q)  Wakins  v.  Ilymill,  10  (^  C.  D.  1 78,  52  L.  J.  Q.  B.  I2i,  48  L.  T. 
K  S.  426,  31  W.  R.  337. 

(>•)  Liverpool,  London,  and  iilohe  v.  Wyld,  21  CJrant,  U.  C.  458  ;  23. 
Grant,  442  ;  i  Canada,  604,  Hill  v.  PutUn,  8  East.  373.  Fnnch  v. 
PatU n,  I  Camp.  72, 180.  Fairlle  v.  Chnstie,  7  Taunt.  4 1 6.  Lanyhorn  v. 
6''o%aH,4Taunt.  330.  Sanderson  v.  Sijmonds,  l  B.  &B.  426.  Alus/cr 
V.  Miller,  4  T.  R.  320. 

(s)  Oollett  V.  Morrison,  9  Hare  162,  21  L.  J.  Ch.  878.  Ifenklc  v,  lioijai; 
Exchanfje,  i  Ves.  Sr.  317.  Parsons  v.  Biijnohl,  15  L.  J.  Ch.  379,  13 
Sim,  518,  7  Jur.  591.  Ball  v.  iStoric,  i  S.  &  S.  210.  But  see  M'Kenzie  v. 
Voulson,  8  Eq.  368. 

(t)  Fowler  V.  Scottish  Equitable,  28  L.  J.  Ch.  22";,  ?2  L.  T  no  j: 
Jur.  N.  S.  1 169,  7  W.  R.  5,  ^ 
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pay  the  premiums  paid,  as  money  paid  to  them  under  a 
mistake  (<')■ 

Subject  to  the  power  of  provin^f  tliat  the  policy 
does  not  embody  the  real  terms  agreed  upon,  no  mate- 
rial terms  may  be  imported  into  a  written  contract 
of  insurance  which  the  parties  have  not  thought  fit 
to  insert  (v). 

If  a  policy  of  assurance  be  lost  or  destroyed,  an  Loss  of  policy, 
action  will  nevertheless  lie  to  recover  the  insurance  i^j^nmified  by 
money,  and  the  order  or  judgment  of  the  court  dircctirig  judgment, 
the  oflice  to  pay,  will  be  a  sufficient  indemnity  against 
subsequent  claims  (w). 

I'ayment  of  a  premium  demanded  on  application  for  Premium— 
a  policy  does  not  give  the  applicant  an  absolute  title  pny^X'^ 
to  a  policy.  But  if  the  risk  is  rejected,  or  a  higher 
premium  demanded  and  refused,  the  insurer  must  ofl'er 
to  return  tlie  premium.  Still  the  mere  fact  that  the 
agent  retains  the  premium  by  arrangement  with  the 
applicant,  pending  an  etfort  to  get  the  insurers  to 
reconsider  their  decision,  will  not  amount  to  a  failure 
to  repay  {sc). 

The  interim  protection  notes  given  by  fire  insurance  Interim  notes, 
companies  bear  an  analogy  to  the  slips  commonly  used 
in  cases  of  marine  insurances,  preliminary  to  the  issuing 
of  policies  (y).  The  slip  contains  the  heads  of  the  con- 
tract, and  is  itself  a  contract  of  insurance,  but  not  a 
policy,  and  in  virtue  of  certain  enactments  not  enforce- 
able at  law  or  in  equity,  but  available  in  evidence  wliere 
material. 


(u)  Fowler  v.  Scottish  Equltahle,  supra, 

[v)  Dudi/enn  v.  Pembrokr,  2  App.  Cas.  284,  29S,  46  L.  J.  Q.  B.  409, 
36  L.  T.  N.  S.  382,  25  W.  R.  499.     Gibion  v,  .'SmaU,  4  H,  L.  C.  353. 

(w)  Orokatt  v.  Ford,  25  L.  J.  Ch.  552,  2  Jur.  N.  S.  436,  4  W.  R, 
426.  L'li'jliiml  V.  Trakijur,  L.  R.  i  E<i.  344,  35  L.  J.  Ch.  3S6,  35  Beav. 
256. 

(x)  Olterbcin  v,  Iowa  State  Insurance  Co.,  57  Iowa,  274. 

iy)  Queen  Insurance  Vo.  v.  Parsons,  7  A.  C.  96,  125,  51  L.  J.  P.  C. 
II,  45  L.  T.  N.  S.  721.  lonides  v.  Paci/ic,  L.  R.  7  Q.  B.  517,  41  L.  J. 
Q.  B.  190,  26  L.  T.  N.  S.  738,  2!  W.  R.  22. 
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receipts, 


THE  LAWS  OF  INSURANCE. 

The  interim  note  contains  a  proposal  to  effect  an 
insurance  on  the  companies'  usual  terms  and  con- 
ditions, and  the  interim  insurance  is  made  subject  to 
those  terms  and  conditions,  and  they  ought  to  be  read 
into  the  interim  note  so  far  as  they  are  lawful ;  and  the 
note  forms  a  contract  of  insurance  during  the  interval 
between  the  proposal  and  the  final  acceptance  or  refusal 
of  the  insurers  {z). 

Interim  receipts  for  the  whole  or  part  of  the 
}iv(3iiiium,  and  insuring  the  applicant  for  a  month  or 
until  notice  of  rejection,  are  common  in  England,  but 
have  rarely  been  subjects  of  action  {a). 

An  insurance  company  are  clearly  entitled  to  make 
the  insurance  under  an  interim  receipt  subject  to  the 
conditions  in  tlie  usual  policy  {h).  lleferenco  thereto 
in  the  receipt  will  affect  the  applicant  with  notice 
thereof  {r). 

If  the  interim  receipt  be  for  so  many  days,  and  the 
policy  contain  a  condition  that  the  insurance  may 
be  terminated  at  any  time  within  the  period  originally 
contracted  for  on  ten  days'"~notice,  and  the  repayment 
of  a  rateable  proportion  of  the  premium  for  the  unex- 
pired term,  ten  days'  notice  must  be  given  to  terminate 
the  interim  insurance  and  tender  of  the  unearned  part 
of  the  premium  made  {d).  So  if  a  fire  happens  within 
the  period  of  interim  insurance,  but  after  notice  that  a 
regular  insurance  will  not  be  issued,  the  insurance  com- 
pany are  bound  for  ten  days  after  the  notice  given  {e). 

r>ut  if  the  insurers  give  no  notice  of  rejection,  and 


(z)  Queen  Insurance  Co.  v.  Parsons,  7  A.  C.  96,  I2^,  51  L.  J.  P.  C. 
n,  45  L.  T.  N.  S.  721.  ^  .      0.  3 

(a)  Mackie  v.  European  Co.,  21  L.  T.  N.  S.  102,  17  W.  R.  987. 

(b)  M'Queen  v.  Phcenix,  29  U.  C.  (C.  P.)  511. 

(c)  Queen  Insurance  Co.  v.  Parsons,  7  A.  G.  96,  124  S'/q.  v.  supra, 
{d)  Grant  v.  Reliance  Mutual  Fire  Co.,  44  U.  C.  (.».  13.  220. 
(e)lbid.  ^  '  ^ 
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do  not  issue  a  policy,  it  would  seem  that  they  will  bo 
taken  to  liave  elected  to  accept  the  proposal,  and  tliey 
will  be  liable  thereon,  unless,  of  course,  it  is  stated 
that  silence  amounts  to  refusal  to  go  on  with  the  con- 
tract. Where  an  interim  receipt  was  given  on  a  form 
declaring  that  a  policy  would  be  issued  in  sixty  days  if 
npproved,  and  the  agent  giving  the  receipt  did  not 
report  the  transaction,  the  insurers  were  held  liable 
for  his  neglect  and  the  absence  of  the  policy — the 
receipt  constituting  a  valid  insurance  (/). 


Policies  against  fire  are  frequently  valued  when  on  "\  lucd  policy 
ps,  but  rarely  so  in  land  insurance.     They  are  not  un- "'"'""'    "*'" 
Jul  {(/),  and  the  rules  as  to  valuation  in  such  a  case 
arc  the  same  as  in  marine  insurance  (/t). 

It  is  rare  for  a  case  to  arise  of  a  policy  against  fire  Trans.iction 
on  land,  lost  or  not  lost.  But  in  Gifayd  v.  Queen's  SuSe!° 
Jiisurnncc  Company  (J),  the  plaintiff  insured  in  the 
London  and  Liverpool  Company  from  2nd  October 
1865  to  2nd  October  1866.  ]')efore  the  term  ex- 
pired he  received  a  notice  from  their  sub-agent  that 
the  insurers  would  renew,  and  accordingly  lie  paid 
the  premium  to  him  on  their  account.  The  general 
agent  of  the  company  declined  to  renew  the  policy,  and 
paid  the  premium  to  the  (iHieen  Insurance  Company  (the 
defendants),  who  issued  a  policy,  dated  i6th  Oct.  1866,  Policy  dated 
but  insuring  from  2nd  Oct.  1866  to  2nd  Oct.  1867. 
The  premises  were  destroyed  by  lire  on  1 3th  October, 
before  the  policy  was  issued;  but  the  plaintifl'  did  not 
know  that  he  was  insured  by  the  defendants  until  he 
received  the  policy  from  the  sub-agent,  who  also  acted 
for  the  defendants.  It  was  held  that  the  transaction 
amounted  to  a  reinsurance,  and  that  the  defendants  in  Reinsurance. 
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(/)  Patterson  v.  lioyal  Insurance  Co.,  14  Grant  U.  C.  169. 

i'j)  2  rhillips,  34,  8.  121 1  Kqq.  3  Kent  Couiin.  375,  note  d.  Wallace 
V.  Insurance  Co.,  4  Louisiana,  2S9. 

(A)  As  to  which  sue  Williams  v.  N.  China  Insurance  Co.,  i  C.  P.  D. 
765,  35  L.  T.  N.  S.  884. 

(i)  I  Hannay  (Now  Bruns.)  432. 
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effect  insured  the  property,  "lost  or  not  lost,"  in  other 
"BurnUr  not  words,  «  bumt  or  not  burnt,"  from  2nd  Oct.  1866  to 
'"*'"*•"  2nd  Oct.  1867. 

Open  policy.  In  Certain  businesses  in  this  country  it  seems  to  be 
the  practice  to  take  out  an  open  policy  against  all  risks 
by  sea  and  land,  and  to  provide  that  the  assured  may 
declare  thereon  so  soon  as  he  learns  that  property  at 
his  risk  of  the  class  insured  is  in  transit  to  him,  and 
whether  such  property  is  at  the  time  lost  or  not. 

Firms  which  have  to  transmit  valuable  property 
or  securities  through  the  post  thus  insure  them ;  and 
even  when  simultaneously  advised  that  such  have  been 
transmitted  to  them  and  lost,  they  can  still,  under  such 
a  policy,  declare  their  loss,  provided  only  that  they 
observe  good  faith  in  the  transaction. 


Floating 
pt  ;  y. 


Another  class  of  policy  is  that  termed  a  floating 
policy.  The  amount  of  goods  covered  l)y  such  a  policy 
is  ascertainable  at  the  moment  of  loss  only,  and  to  pro- 
tect the  insurers,  such  a  policy  provides  that  the  lia- 
bility of  the  insurers  shall  be  only  rateable. 


Thus  if  it  be  on  a  fluctuating  amount  of  goods  in  a 
warehouse,  and  the  amount  there  at  the  date  of  a  fire 
exceed  the  amount  of  insuiancc,  tlie  owner  will  be  his 
own  insurer  2^ro  rata,  and  will  not  receive  the  whole 
of  the  insurance  mon';y.  This  kind  of  policy  is 
adopted  to  prevent  the  assured  from  making  his  policy 
cover  in  effect  a  larger  umount  of  goods  than  are  fairly 
insurable  at  the  premium  paid. 


COXSTliUCTlON   01'    roLiov. 

Policy  as  a  "  The  Same  rule  of  construction  which  applies  lu  all 

likeother^"^'^  ^thcr   instruments,   applies    equally    to    a    policy   of 

instruments,    insurance,  viz.,  that  it  is  to  be  construed  according  to 

its  sense  and  meaning  as  collected,  in  the  first  place. 


r 


CONSTRUCTION  OF  POLICY.  29 

from  the  terms  used  in  it,  which  terms  are  themselves 
to  be  understood  in  their  pliiin,  ordinary,  and  popular 
sense,  unless  they  have  generally  in  respect  to  the 
subject-matter,  as  by  the  known  usage  of  trade  or  the 
like,  acquired  a  peculiar  sense  distinct  from  tlie  popular 
sense  of  the  same  words,  or  unless  the  context  evidently 
points  out  that  they  must  in  the  particular  instance, 
and  in  order  to  effectuate  the  immediate  intention  of 
the  parties  to  that  contract,  be  understood  in  some 
other  special  and  peculiar  sense. 

"  The  only  diflcrence  between  policies  of  assurance  Diflference 
and    other  instruments   in   this  respect   is,   that    the  poiiciTs^und 
'neater  part  of  the  printed  language  of  them,  heinu' "*^*®f  ^"^**'^" 

1  1  °    .  >  o  ments. 

invariable  and  uniform,  lias  acquired  from  use  and 
practice  a  known  and  definite  meaning,  and  that  the 
words  suiH'iadded  in  writing  (subject,  indeed,  always  to 
be  governed  in  point  of  construction  by  the  language 
and  terms  with  which  they  are  accompanied)  are 
entitled,  nevertheless,  if  there  should  be  any  reasonable 
doubt  upon  the  sense  and  meaning  of  the  whole,  to 
have  a  greater  efl'ect  attributed  to  them  than  to  the 
printed  words,  inasmucli  as  the  written  words  are  the 
immediate  language  and  terms  selected  by  the  parties 
themselves  for  the  expression  of  their  meaning,  and  the 
printed  words  are  a  general  formula  adapted  equally  to 
their  case  and  that  of  all  other  contracting  parties  upon 
>  imilar  occasions  and  subjects  "  (J). 

Lord  Mansfield's  view  of  the  construction  of  policies 
was  that  "  It  is  certain  that  in  the  construction  of  policies 
the  stricfi'.in  jHs  or  ojmx  juris  is  not  to  be  laid  hold  oi;  strict umjuis 
but  they  are  to  be  construed  largely  for  the  benefit  of  construction, 
trade  and  for  the  insured  (k)," 

In  the  mercantile  contract  of  insurance  it  is  always  Constniction 


the  custom  to  express  the  mutual  bargain  in  short  a    \ 

(;■)  Ruhrrtion  v,  French,  4  Eu.-t.  130,  i^s,  jkt  Lord  Elknlorougli, 
(k)  I'dly  V.  Jioyitl  Lxcluimje,  I  Burr.  341,  348. 


^  of  policies. 
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THE  LAWS  OF  INSURANCE. 


Liberality  of 
consti'uctiou 
not  iuJiffei- 
eiice. 


Policy  con- 
strued agaiust 
conipauy. 


True  111  can  ins; 
of  a  contniot. 


conveutional  terms.  The  assured  is  not  meant  to  be 
bound  to  carry  out  his  adventure  in  exact  conformity 
with  tlie  words  rigidly  construed  and  confined  to  what 
is  absolutely  necessary,  but  tlie  general  words  of  the 
policy  are  intended  to  be  construed  so  as  to  conform 
to  the  usual  and  ordinary  method  of  pursuing  the 
adventure  (l). 

r>ut  liberality  of  construction  can  never  justify  in- 
difference to  the  real  purpose  of  a  policy  or  warrant,  the 
recognition  of  an  obligation  w^hich  was  not  directly  or 
by  reasonable  implication  imposed  by  its  terms,  when 
those  terms  are  fairly  interpreted  according  to  their 
natural  and  ordinary  meaning  (iii). 

The  terms  of  a  policy  of  life  assurance  being  the 
language  of  the  company,  must  be  taken  most  strongly 
against  them  («).  This  view  is  in  accord  with 
Anderson  v.  FltzijrmhJ,  4  II.  L.  C.  484,  where  Lord  .St. 
Leonards  says — "  It  (the  policy)  is  of  course  prepared 
by  the  company,  and  if,  therefore,  there  should  be  any 
ambiguity  in  it,  it  must,  according  to  law,  be  taken 
more  strongly  against  the  person  who  prepared  it.  The 
same  view  is  well  expressed  in  a  recent  Scotch  case  thus. 

That  is  the  true  meaning  of  my  contract,  which  I 
desire  the  other  contracting  party  to  put  upon  it,  n(jt 
that  which  in  my  own  favour  I  wrap  up  in  general 
phrase  {0). 

This  is  the  same  rule  of  construction  as  is  applied 
to  guarantees  {[!),  and  generally  to  all  instruments  pre- 
pared by  one  party  and  tendered  to  the  other  (</). 


(/)  Pearson  v.  Cuiimercial  I'luoii,  i  A.  C.  507,  per  Ldi.i  ren7anc.'. 

(m)  Ihid.,  I  A.  C.  510,  45  L.  J.  761,  35  li.  T:  N.  S.  445,  24  W.  \{.  05  r. 

(»)  Birnll  V.  Driia;  9  Apj).  Cns.  3415.  Notmnn  v.  A^ichm-  Ok,  4  C.  15. 
X.  S.  476,  27  L.  .1.  C.  P.  27s,  31  L.  T.  (().  S.)  202,  6  W.  K.  6S.S,  4 
.lur.  ^.  S.  712.  Fittim  v.  Arcithnt'd  Dm/li,  17  C.  }\.  \.  S.  122,  34 
L.  J.  C.  P.  28.  .'^init/i.  V.  Acridcnlnl,  tie.  Co.,  22  L.  'I'.  X.  S  b6l',  30 
L.  J.  Exoli.  211,  L.  K.  5  Ex.  303. 

(0)  Life  Assn.  of  ticotland  v.  Foster,  u  C.  S.  C.  (3rd  suii.s)  351    371. 

(f)  lluriirave  v.  Smtr,  6  Y,\iv^.  244  ;  Tiiulal,  C.  J. 

(<;,)  Miller  v.  haoc,  6  "SI.  &.  W.  605,  612,  Aldeison,  I!. 
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The  tendency  of  judicial  decisions  is  to  pay  more  Courts  look 
regard  to  the  policy  and  less  to  evidence  of  custom,  "hwf  custom!^ 
The  reason  of  this  is  that  policies,  especially  fire 
and  life,  are  drawn  with  more  care  and  skill  than 
formerly,  and  have  been  corrected  in  accordance  with 
decisions,  and  made  more  distinct  and  precise  with  the 
growth  of  actuarial  experience  (r).  Tire  and  life 
policies  are  drawn  as  legal  and  not  mercantile  docu- 
ments, and  there  are  not  many  cases  in  which  they 
can  be  construed  with  reference  to  mercantile  custom, 
except  in  lioating  policies  by  wharfingers  and  others. 
In  America  the  tendency  is  the  same  (n). 

When  the  interpretation  of  words  or  the  construe-  Custom  may 
tion  of  a  clause  in  the  policy,  that  may  be  understood  ambiguous 
in  a  sense  more  or  less  extensive,  has  not  been  fixed  nieaning. 
by  judicial  decisions,  parol  evidence  may  be  admitted 
to    show    whether    they   have   obtained   by   use   and 
practice    betv,  een  the  assurers  and  the   assi"':d  any, 
and  what,  known  and  definite  import  (/).      In.    usagv    • 
if  proved  will  govern  the  construction  («). 

"Where   any   doubt   arises  as  to  the  meauino-  of  a  Woi     con- 
word  the  courts  will  usually  construe  it  in  its  popular  popuiju"eusc. 
and  not  in  its  philosophical  or  scientific  sense,  on  the 
principle  that  the  parties  expressed  themselves  in  the 
ordinary  language  of  men  of  business  and  owners  of 
property,  who  have  insured  or  are  about  to  insure  (r). 

For  instance,  fire  will  not  be  held  to  include  ex- 
plosion, even  where  the  explosion  is  due  to  ignition, 
nor  gas  held  to  include  all  that  chemists  would  include 
under  the  word. 

(»•)  See  Pearson  v.  Commercial  Union,  i  A.  C.  510,  O'liagnu. 

(»)  Aorth  JJri-litih  und  Mcrcantih  v.  Linrpnol,  London,  and  Globe, 
()  \u  J.  CI).  537,  5  Cli.  ]).  569,  ^,6  L.  T,  N.  S.  629.  Nvrth  lirdixk  and 
hrcuntdv  V.  M„j}\,t.  L.  K.  7  C.  1".  25,  41  L.  .1.  C.  P.  i,  25  L.  T.  N.  S. 
(32.  20  W.  1{.  I  Id. 


(0   >'vtcs  V.  Bridijc,  2  Dotlj;.   1527. 
{n)  Crojli  V.  MiirJdill,  7  C.  it  i'.  597. 
(r)  Sl(nde)/  v.    Wistirn    Inniiriinrc,  ikt  Kill}',  C.  B. 
L.  U.  3  V.\.'y\,  17  L.  T.  N,  S.  513.  10  W.  K.  3C9.    . 
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Custom  cannot  Tiimary  stress  must  be  laid  on  the  language  of 
knlrage  of  tliB  policy.  If  that  be  clear,  no  custom  can  be  admitted 
policy.  to  contradict  it,  and  no  custom  which  is  not  a  general 

custom  of  trade  will  be  admitted  (tr). 

This  applies  to  all  contracts  of  insurance,  as  to  other 
mercantile  contracts.  Even  if  the  latter  are  in  short 
terms,  unless  there  is  dubiety  or  ambiguity  in  the  con- 
tract, evidence  of  custom  will  not  be  received  (.c). 

Explanation  of      Parol  evidence  may  be  adduced  to  explain,  but  not 
torn7  ^^  *^"*"  ^°  contradict,  a  written  document,  and  in  a  commercial 
contract,    mercantile    custom    will   be  the   dictionary 
whence  to  draw  explanations  (y).     But  Lord  Hatherlcy 
in  the    same   case,  said  in  effect  that  only  the  very 
strongest  evidence   of  custom   could   impose   a   non- 
natural  meaning  on  a  contract  whose   terms  have  a 
plain  natural  sense  and  meaning.     Thus  a  policy  on  a 
Policy  on  hard- general  stock  of  hardware  will  not  cover  guniiowder, 
iTiciude'^u"^*  ^"^  ^^  there  be  a  condition   against  storage  of  gun- 
powder, powder,  parol  evidence  will  not  be  admissible  that  the 
parties  understood  hardware  to  include  gunpowder  in 
canisters  (:;). 


What  covered 
by  word 
liuen. 


If  a  person  who  is  not  a  linendraper  insures  against 
fire  his  "  stock-in-trade,  household  furniture,  linen, 
wearing  apparel  and  plate,"  the  policy  will  not  include 
and  protect  linendrapery  goods  subsequently  purchased 
on  speculation ;  the  word  linen  in  the  policy  will  be 
confined  to  household  linen,  or  linen  used  as  apparel  (a). 

Baker's  stock.       The  stock-in-trade   of  a  baker  does  not  mean  his 
bread  only  (h). 


(tti)  Robertson  v.  IHarjorlhanls,  2  Stark,   576.    Blacked  v.  linijal  L'.e- 
chaiKjc,  2  C.  &  J.  244,  pur  Lyndlinr.st,  C.  li.  (249). 

(.r)  ««?«■«  V.  *•/(««(/,  2  App.  Cas.  at4}>C;  Lord  Cordon,  46  L.  J.  O  1? 
561,  36  L.  T.  N.  S.  857.  '^ 

(;/)  Jioiocs  V.  S/iand,  2  App.  Cas.  468,  per  Lord  Civiniw,  25  W  H  7  ?o 

(:)  Mason  v.  J/artfonl  for,  37  U.  C.  («^  li.)  437.     .S^c  lihukui  v. 
Iioyal  t.xckanije,  2  C.  &  J.  244. 

fn)   Watchoru  v.  Lnu^ifonl,  3  Camp.  423. 

(h)  Moadiiif/tr  v.  Michanict'  Fire,  tic.  2  Hall  (X.  Y.  400    2  N    Y 
Superior  Ct.)  527. 
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A  policy  obtained  by  fraud,  or  by  a  breach  of  the  Fraud  in 
high  degree  of  good  faith  required  as  between  insurer  policy?"^ 
and  assured,  being  only  voidable,  the  party  defrauded, 
whether  insurer  or  assured,  must  take  steps  to  avoid 
the  contract,  or  he  will  be  held,  by  his  quiescence,  to  Acquiescence, 
have  assented  to  the  contract  and  elected  to  treat  it  as 
valid  (c).     If  tlie  insurer  discovers  that  lie  has  been 
induced  by  fraud  to  grant  tlic  policy,  and  after  such 
discovery  accepts  premiums  and  treats  the  policy  as  Acceptance  of 
good,  jt   would    seem   that    he   would    thereafter    be  JusTJverh.g*" 
stopped  from  den.ying  its  validity,  more  especially  if  fia^ud. 
he  allows  the   policy  to  be  assigned  to  a  bond  fulc 
holder  for  value  {d). 

Tliere  are    three   courses  open   to   the   insurer   on  Courses  open 
scoverinu;  that  he  has  been  inih 
through  fraud  of  the  assured. — 


discovering  that  he  has  been  inchiced  to  grant  the  policy  f°onrwhom 


])()licy  obtained 
by  fraud. 

1.  To  refuse    to    receive    further    premiums,    and 
repudiate  the  contract  after  discovering  the  fraud. 

2.  To  seek  cancellation   of  the  policy,  offering  at 
the  same  time  to  return  all  premiums  paid  (c). 

3.  If   the   policy  has    matured,  by   defending  any 
action  for  recovery  of  the  insurance  money  (/). 

Fraud  in  inducing  a  person  to  accept  a  policy  will  Fraud  of 
not  render  the  insurers  liable  thereon,  if  by  the  terms  by  temror^ 
of  the  ])olicy  the  action  is  not  maintainable  (>/).     To  r^iicynuaction 

^  ''.  ^'^ '  niamtaiiiable. 

hold   Otherwise    would    be  to    jjermit   recovery   on    a 
contract  other  than  that  made  (A).     Tlie  only  remedy 


(r)  llrilish  Eiiiiilahh'  v.  U.  W.  li  3S  L.  .T.  Cli.  132,  314,  20  L.  T. 
N.  S.  422,  17  W.  K.  561.  London  Assurance  v.  Mmisd,  11  Ch.  D. 
3()3,  48  L.  J.  Ch.  331,  27  W.  K.  444. 

((/)  See  per  lni,flis,  L.  ]'.,  in  r^coltinh  Kiiuitnhk  v.  Ihust,  4  C.  S.  C. 
{4th  sorit's),  1070  to  10S2. 

(f)  I'rinceof  ll'((/(s'  Aiiniiviinci'  L'«.  v.  Pdhiici;  2^  lU'av.  605.  London 
Assurance  v.  Mansrl,  ir  Ch.  1 ).  363,  372,  supra.  Britisli  L'quitalilc  v. 
(J.  \y.  II.  V.  811), ra.  nntf  (c). 

{/)  London  and  ProvincUd  Marine  v.  Sri/mour,  17  ]•!(}.  85,  43  L.  .T. 
Cli.  120,  29  li.  T.  N.  S.  641,  22  W.  li.  201.  iSei/monrv.  London  Pro- 
vincial. 42  L. .).  C.  r.  Ill  note,  27  I-.  T.  X.  S.  417. 

(.7)  TMrtIs  V.  Hamilton  Mutual  Fire,  S5  Ma.ss.  (3  Allcnl,  569. 

(li)  Fowler  V.  Sroltish  Kquitalih',  28  L.  J.  Ch.  525,  32  L.  T.  II9,  ^ 
W.  K.  5,  4  Jur.  N.  S.  Ii6y. 
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THE  LAWS  OF  INSURANCE. 


Insurers  not 
stopped  from 
pleiuliiig  waut 
of  insurable 
interest  by 
reason  of 
failure  in 
former  action 
to  cancel 
policy  for 
fraud. 

Illegal 
lusurauce. 


Test  whethor 
illegality 
avoids  policy. 


is  to  repudiate  the  contract  and  seek  rescission  and 
return  of  premium. 

If  the  insured  had  a  right  to  rescind,  and  acted  on 
the  contract,  he  cannot  subsequently  rescind  (i). 

If  the  insurers  have  sought  to  cancel  a  policy  on 
the  grounds  of  fraud  in  the  application,  not  going  to 
the  interest  of  the  assured,  and  have  failed,  they  will 
not  be  stopped  by  the  former  judgment  from  pleading 
to  an  action  on  the  policy  that  the  assured  had  no 
interest  in  the  life  on  which  the  policy  was  granted  (J). 


Insurance  on  an  illegal  undertaking  is  void.  Tiiis 
is  well  uuderstood  in  nmi'ino  insurance.  Few  cases 
could  be  suggested  of  land  insurance  on  buildings  used 
for  an  illegal  purpose  in  this  country.  ]}ut  in  America 
cases  are  common.  Thus  insurance  on  liquors,  and  casks 
containing  theUi  in  a  State  where  an  anti-liquor  law 
was  in  force,  has  Seen  held  void  (Z),  and  also  one  on 
an  unlicensed  billia'xl  and  drinking  saloon  (/).  But 
where  the  policy  was  on  the  stock  of  a  chemist  who 
had  liquor  unknowr  to  the  insurers  for  illegal  sale, 
the  court  held  that  there  was  nothing  to  yhow  the 
insurers  that  the  object  of  the  contract  was  illegal  (m). 
The  test  question  there  is,  whether  the  vioLation  of 
law  is  the  direct  purpose  of  the  contract  or  purely 
collateral  to  and  independent  of  it  (//).  But  it  would 
seem  more  in  accordance  with  the  policy  of  the  law 
to  hold  that  no  one  shoukl  be  allowed  to  receive 
indemnity  in  respect  of  property  used  for  an  unlawful 
purpose,  if  that  use  continues  down  to  the  date  of  the 
loss. 


'f 


Any 


((■)  lAoi/d  V.  Union  Inii.  Co.  2  PugHlov  (Nuw  Hrtins.).  498.  Soe  Clarke 
V.  nichon,  K  B.  k  E.  148,  ^^  L.  T.  136,  7  \V.  K.  443. 

ij)  FtrijasDi  V.  Massachii^dts  M.  lO  D.  Co.  22  Huu.  (X.  Y.)  320. 

(k)  Kelly  V.  Ilomf  /us.  Co.  97  Mass.  288. 

(i)  Johnson  v.  Union  Mutual  Fire  Co.,  127  Mass.  555. 

(m)  Carrii/an  v.  Lijaniiiwj  Fire,  38  Am.  Rep.  6S7.  Niiujara  Fire  v. 
De(jraff,  1 2  Micliigau,  1 24. 

(«)  Buardmui  v.  Marimach,  62  Mass.  (S  Cusliiug)  583. 
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CHAPTEE  II. 


INSURABLE  INTEREST. 


Any   person   may    insure,  provided    that  he    has  an  Any  one  with 

insurable  interest  (hereinafter  defined)  in    the  life  or  Insure!*  '^^^ 

property  to  be    insured.      It   is  sometimes  said  that 

minors  cannot  enter  into  contracts  of  insurance.     But 

there  seems  no  reason  why,  if  insurers  are  willing  to 

enter  into  a  contract  of  insurance  with  an  infant,  he 

should  not  be  able  to  contract  with  them  in  the  same 

manner  as  he  might  enter  into  other  contracts  which 

are  for  his  benefit.     The  rule  being  that  a  contract  by 

an   infant   M'hich    is  voidable  only   by   him   and  not  infants. 

absolutely  void  is  binding  upon  the  other  contracting 

party  until  avoided.     The   privilege   of  avoidance   is 

that  of  the  infant  only,  and  not  that  of  the  other  party 

with  whom  he  contracts  {a).     But  if  an  infant,  after 

having  paid  the  premium  and  had  the  benefit  of  the 

insurance  for  a  time,  were  to  repudiate  the  contract,  it 

would  seem  that  having  had  the  consideration  in  part 

he  could  not  upon  repudiation  recover  the  premium 

paid  by  him  (b). 

A  married  woman  may  insure,  and  is  presumed  to  Husband  and 
have  an  insurable  interest  in  the  life  of  her  husband  ^^'^®" 
(c).     But  the  husband  is  not  presumed  to  have  such 
an  interest  in  the  life  of  his  wife  (^d'),  except,  perhaps, 
in  Scotland  (e). 


O 

:?% 

c 

mmm 

< 

m 


i 

C 

> 

3 


(a)  Leake  Contracts,  552. 

{b)  Holmes  v,  Blo^jg,  8  Taunt.  508,  Exp.  Taylor,  8  D.  M.  &  G.  254, 
25  L.  J.  (Bky.)  35. 

(f)  Heed  V.  Itoyal  Exchavge,  2  Peake  (Add.  Cas. )  70. 

(d)  llalfiird  v.  h'ymo',  lo  H.  &  C.  725. 

(e)  ]Vi</ht  V.  Brown,  1 1  Court  Seas.  Ca.   (2nd  series),  459,  and  see 
16,  17  Vict.  c.  3J,  s.  54. 
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THE  LAWS  OF  INSURANCE. 


By  the  Married  Women's  Property  Acts,  1870  (/) 
and  1882  (//),  a  married  woman  may  insure  her 
own  or  her  husband's  life  lor  her  separate  use  ;  and  by 
the  same  Act  a  policy  eilected  by  a  married  man  on 
his  own  life,  and  expressed  upon  the  face  of  it  to  be 
for  the  benefit  of  his  wife  or  of  his  wife  and  children, 
or  any  of  them,  sliall  enure  and  be  deemed  a  trust 
for  the  benefit  of  his  wife  for  her  separate  use,  and  of 
his  children,  or  any  of  them,  according  to  the  interest 
so  expressed,  and  shall  not,  so  long  as  any  object  of  the 
trust  remains,  be  subject  to  the  control  of  the  husband 
or  his  creditors,  or  form  part  of  his  estate  ;  and  a  trustee 
thereof  may  be  appointed  by  a  judge  of  the  Chancery 
Division  of  the  High  Court,  or  by  the  judge  of  the 
County  Court  in  which  the  insuiance  oflice  is  situate. 
If  it  shall  be  proved  that  the  policy  was  eliected  and 
premiums  paid  by  the  husband  with  intent  to  defraud 
his  creditors,  they  shall  be  entitled  to  receive  out  of 
the  sum  secured  an  amount  equal  to  the  premiums  so 
paid  (/i). 

Gambling  Act.  Every  person  insuring  must  have  what  is  termed 
an  insurable  interest.  This  is  made  necessary  by 
the  statute  called  the  Gambling  Act  (i),  which  enacts 
as  follows : — 

Sec.  2.  Whereas  it  hath  been  found  by  experience, 
that  the  making  insurances  on  lives,  and  other  events 
wherein  the  assured  shall  have  no  interest,  hath  intro- 
duced a  mischievous  kind  of  gambling,  be  it  enacted  that 
from  and  after  the  passing  of  this  Act  no  insurance  shall 
be  made  by  any  person  or  persons,  bodices  politic  or 
corporate,  on  the  life  or  lives  of  any  person  or  persons, 
or  on  any  other  event  or  events  whatsoever,  wherein 


(/)  33.  34  Viot.  c.  93,  B.  10. 
ig)  45,  46  Vict.  c.  75,  .s.  II. 


(/t)  Holt  V.  Everall,  L.  R.  2  Ch.  D.  (C.  A.)  266,  45  L.  J.  Ch.  433,  34 
L,  T.  N.  S.  599.  24  W.  R.  471.     Re  Mellor's  Policy    "~  "    " 


Ch.  D.  200.  47  L.  J.  Ch.  247,  26  W.  R.  309.1 
(t)  14  Geo.  III.  c  48  (a.i>.  1774) 


;*olicy  TrustH,  L.  R.  7 
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the  person  or  persons  for  whose  use,  benefit,  or  on 
whose  account  such  jiolicies  shall  be  made,  shall  have 
no  interest,  or  by  way  of  gaming  and  wagering;  and 
that  every  assurance  made  contrary  to  the  true  intent 
and  meaning  hereof,  shall  be  null  and  void  to  all 
intents  and  purposes  whatsoever. 

•  ••••••# 

Sec.  3.  And  be  it  further  enacted,  that  in  all  cases 
where  the  insured  hath  interest  in  such  life  or  lives, 
event  or  events,  no  greater  sum  shall  be  recovered 
or  received  from  the  insurer  or  insurers  than  the 
amount  or  value  of  the  interest  of  the  insured  in  such 
life  or  lives,  event  or  events. 


This  statute  was  never  in  force  in  America,   but  14  Geo.  iii.  0. 
has  been  there  interpreted  as  declaratory  only  of  the  '^  '"    ^erica. 
common  law  (k)  ;  and  this  view  is  supported  by  English 
cases  (I),  at  any  rate  so  far  as  concerns  fire  insurance. 

In  Ireland  the  Gambling  Act  applies  to  all  policies  Ireland, 
executed  after  ist  Nov.  1866  (m). 

Lord  Blackburn  said,  "  I  know  no  better  definition  Definition  of 
of    an  interest  in  an  event  than  that  by  Lawrence,  Lo,^d  Bilvck-'^ 
J.,  that  if    the   event   happens,   the  party  will  gain  ^"'^"• 
an  advantage ;  if   it  is   frustrated,  he    will  suffer    a 
loss"(w). 

It  is  not  necessary  in  a  policy  of  insurance  to  state  Not  necessary 
the  precise  nature  of  the  interest,  and  whether  the  J^tf^^Jt  ."*°* 
property   be   absolute,    or    special.      A    consignor,    a  policy- 
consignee,  a  prize  agent  (as  such),  may  all  insure  ;  but 
they  are  not  bour.d  to  specify  what  the  interest  is  (0). 
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(k)  Jiuse  V.  Mutual  Benefit  Life  Co.,  23  N.  Y.  516. 

(/)   Lynch  V.  Dalzell,  4  Bro.  P.  C.  431.     Sadlers'  Co.  v.  Badcock,  2 
Atkins  554,  1  Wils.  10. 

(m)  29  and  30  Vict.  c.  42. 

(n)   Wilson  v.  Jones,  L.  R.  2  Ex.  150,  per  Blackburn,  J.,  36  L.  J.  Ex. 
78,  15  L.  T.  N.  S.  669,  IS  W.  R.  435. 
,   (0)  Croivley  v.  Cohen,  3  B.  &;  Ad.  478,  i  L.  J.  K.  B.  158  (1832). 
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Beiosurance. 


What  is  an 
insurable 
interest,  per 
Lord  EldoD. 


THE  LAWS  OF  INSURANCE. 

Any  one  who  by  contract  is  liable  to  pay  any 
money  in  case  of  the  loss  of  anything  has  an  insurable 
interest  in  that  thing.  This  includes  insurers.  Tiiey 
have  an  interest  in  the  subject-matter  of  a  policy  which 
will  support  a  reinsurance,  which  is  now  in  every  case 
lawful  by  English  law  (j)). 

"What  will  be  an  insurable  interest  wilhin  the  statute 
is  not  easy  to  define.  Lord  Eldon  said  (y),  "  Since  the 
19  Geo.  II.  (r)  it  is  clear  that  the  assured  must  have  an 
interest,  whatever  we  understand  by  that  term.  In 
order  to  disdnguish  that  intermediate  thing  between  a 
strict  right  or  a  right  derived  under  a  contract  and  a 
mere  expectation  or  hope  which  has  been  termed  an 
insurable  interest,  it  has  been  said  in  many  cases  to 
be  that  which  amounts  to  a  moral  certainty.  I  have 
in  vain,  however,  endeavoured  to  find  a  tit  definition 
for  that  which  is  between  a  certainty  and  an  expecta- 
tion, nor  am  I  able  to  point  out  what  is  an  interest 
unless  it  be  a  right  in  the  property  or  a  right  derival)le 
out  of  some  contract  about  the  property  insured,  which 
in  either  case  may  be  lost  upon  some  contingency 
affecting  the  possession  or  enjoyment  of  the  party. 
Expectation,  thouf;^h  founded  upon  the  highest  proba- 
bility, is  not  interest,  and  it  is  equally  not  interest 
whatever  might  have  been  the  chances  in  favour  of 
the  expectation."  His  lordship  went  on  to  say,  "  If 
moral  certainty  be  a  ground  for  insurable  interest, 
there  are  hundreds,  perhaps  thousands,  who  would  be 
entitled  to  insure.  First  the  dock  company,  then  the 
dockmasters,  then  the  warehouse-keeper,  then  the 
porter,  then  ever}'  other  person  who  to  a  moral  cer- 
tainty would  have  anything  to  do  with  the  property, 
and  of  course  get  something  by  it.     Suppose  A  to  be 


(p)  19  Geo.  II.  37,  s.  4,  forbidding  reasstirance,  is  repealed.  The 
statute  now  in  force  on  this  subject  is  30,  31  Vict.  23.  The  American 
law  is  to  be  found  in  the  New  York  Jluwcry  fire  v.  Atw  i'ork  Fire, 
17  Wendell  (N.Y.)  359. 

(q)  Lucena  v.  Crawford,  2  N.  R.  269,  321,  i  T.auiit.  325. 

()•)  19  Geo.  II.  c.  37  relates  to  marine  insurance. 


INSUIUDLK  INTEREST. 


39 


possessed  of  a  ship  limited  to  }],  in  case  A  dies  without 
issue ;  that  A  has  twenty  children,  the  eldest  of  wliom 
is  twenty  years  of  aj^e  ( ! ),  it  is  a  moral  certainty  that 
1}  will  never  come  into  possession,  yet  this  is  a  clear 
interest.  On  the  other  hand,  suppose  the  case  of  the 
heir-at-law  of  a  man  who  has  an  estate  worth  ;^20,ooo 
a  year,  and  is  ninety  years  of  age :  upon  his  death- 
bed intestate  and  incapable,  from  incurable  lunacy,  of 
making  a  will,  there  is  no  man  who  will  deny  that 
such  heir-at-law  has  a  moral  certainty  of  succeeding 
to  the  estate,  yet  the  law  will  not  allow  that  he  has 
any  interest  or  anything  more  than  a  mere  expectation." 

"  Considering,"  in  the  words  of  the  same  learned 
judge,  "  the  caution  with  which  the  Legislature  has 
provided  against  gambling  by  insurances  upon  fanciful 
property,  it  is  certainly  desirable  that  no  imrdy  scnti- 
virntfil  interest,  such  as  an  expectation  or  an  anxiety, 
should  be  made  the  ground  of  a  policy." 

As  a  general  principle  the  courts  will  lean  in  favour 
of  an  insurable  interest  if  possible  without  assuming 
facts  which  do  not  exist,  or  stretching  the  law  beyond 
its  proper  limits  {Htock  v.  IikjUs,  ^2  Q.  B.  D.  564). 

In   his    own   life   a  person's   insurable   interest   isOwnlifo. 
considered  to  be  suflicient  to  entitle  him  to  recover 
whatever  sum  he  may  have  insured  it  for,  and  this  is 
so  if  the  insurance  is  fo"  a  portion  of  his  life  only  (.s). 

But  the  law  will  not  allow  the  provisions  of  the 
statute  to  be  evaded  by  an  insurance  being  nominally  Nomin«nyown 
effected  by  a  person  on  his  own  life,  but  really  for  J^^^^t'^,';*.'"'^''"^ 
another  person  who  pays  the  premiums,  and  to  whom 
the  policy  is  assigned.     The  mere  circumstance,  how- 
ever, that  some  party  paid  the  premiums  would  not  Payment  of 
;pcr  se  be  sufficient  evidence  that  the  insurance  was  not  condulwe""* 

evidence 

whose  policy 

(x)   Wainurif/ht  v.  Bland,  I   Mood  &  Kob.  4S1,  I    M.  &  W.  32,  5  »»• 
L.  J.  Ex.  147. 
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THE  LAWS  OF  INSUHANCE. 


Aiilgnoe  of 
policy. 


Tarent  in 
child's  life. 


Son  in  father's 
life. 


Sister  and 
brother. 


Oeuerul  rule. 


for  tlie  benefit  of  the  person  in  whose  name  it  was 
eirectcd  (/). 

The  assignee  of  a  person  who  lias  insnred  his  own 
life  has  as  full  a  right  to  tlio  policy-money  as  his 
assignor  would  have  had  without  snch  assignee  having 
any  interest  in  the  life  of  the  assignor  beyond  the 
assignment  itself  (u). 

A  parent  has  not  by  virtue  of  his  relationship  only 
an  insurable  interest  in  the  life  of  a  child  (r).  And 
where  a  father  effected  an  insurance  for  his  own  bene- 
fit, but  in  the  name  and  on  the  life  of  his  son,  in  which 
he  had  no  insurable  interest,  on  the  death  of  the 
son  it  was  held  that  as  between  the  company  and 
the  father  the  policy  was  void,  but  as  between  the 
father  and  the  son's  estate  the  fatlier  was  entitled  to 
the  money  for  his  own  benefit  (x). 

A  son  has  an  insurable  interest  in  the  hie  of  a 
father  who  supports  him,  liut  not  in  the  life  of  a 
father  depending  on  him  for  support  (ij). 

A  sister  has  an  insurable  interest  in  the  life  of  a 
brother  who  supports  her  (:;). 

The  general  rule  would  socni  to  be,  that  where  the 
person  who  insures  the  life  of  another  is  so  related  to 
that  other  as  to  have  \ipon  him  a  claim  for  support 
enforceable  by  law,  there  the  relationship  gives  an 
insurable  interest;  and  where  the  relative  is  as  a  fact 
supported,  he  has,  according  to  American  decision,  an 
insurable  interest  in  the  life  of  liim  by  whom  he  is 
supported  (a). 


(0  Shilliug  V.  Accidental,  27  L.  .T.  Exch.  17,  I  F.  &  F.  1 16,  2  H.  &N. 
43.  5  W.  R.  567.  Scott  V.  Jtoff,  Long  &  Towns,  54,  3  Ir.  Ei\.  Kep. 
170.     Vczina  v.  New  York  Life,  6  Canada  S.  C.  30. 

(u)  Ankle;/  v.  Aalilei/,  3  Sim.  149. 

(v)  Hulfiird  V.  Kymer,  10  B.  &  C.  724. 

(x)  ]Vorthin;/lon  v.  Curies,  I  Ch.  D.  419,  45  L.  J.  Ch.  259,  33  L,  T, 
N.  S.  328,  24  W.  R.  228. 

iy)  Skillinf/  v.  Accidental,  ubi  sup.  p.  39. 

(z)  Bliss  Life  Assurance,  17. 

(a)  Lord  v.  Ball,  12  Mass.  115  (118,  3d  edition). 
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Moral  certainty  that  a  person  will  have  property  Moral 
does  not  suflice  to  givo  him  an  insurable  interest  in  "''*"'*''• 
such  property.     Lord  Eldon  said,  "  I  send  my  ship  to 
India,  I  expect  profit  from  the  voyage ;  if  the  ship  is  Expected 
lost,  my  expectation  is  defeated,  but  of  those  expected  ^^° 
profits  the  law  can  have  no  consideration  "  (b). 

An  insurance  may,  however,  be  effected  on  profits  rrofits  on  sale 
to  arise  from  the  sale  of  goods,  provided  the  assured  °^  ^""^'' 
has  an  insurable  interest  in  such  goods  (c). 

Trodts  may  be  insured  on  the  principle  of   their  rrofiu. 
forming  an  additional  part  of  the  value  of  the  goods. 
So  may  a  consignee  or  a  factor  effect  an  insurance  in 
respci't  of  liis  commission  if  the   consignment   takes  Commission. 
pi;u  Q  (d).     So  may  captors,  because  they  have  a  lawful 
possession,  coupled  with  a  well-founded  expectation  that 
their  claim  to  return  the  goods  will  be  allowed.     In  P"zo. 
these  cases  there  is  either  an  absolute  or  a  special 
property  in  possession  (f). 

The  profits  of  a  business  are  insurable,  but  they  must  Profits  of 
be  insured  qiid  profits.  Therefore,  under  an  insurance 
by  A  of  his  interest  in  the  "  Ship  Inn  and  otlices,"  A 
cannot  recover  compensation  for  the  loss  of  profits  in 
his  business  as  an  innkeeper  in  the  interval  between 
the  fire  and  the  reouilding  (/). 

"When  the  insured  shipped  a  cargo  of  goods  to  be  Profits  on 
carried  on  a  trading  voyage,  he  was  held  to  have  an  in-  *^*''^°' 
surable  interest  in  the  profits  to  arise  from  the  cargo  ((/). 

A  shipper  also  has  an  insurable  interest  in  freight  (h).  Freight. 

(fc)  Lucena  v,  Crawford,  2  N.  R.  at  324,  i  Taunt.  325. 

(c)  M'Swituiey  V.  lioi/al  Exchanrie,  Ac.  Co.,  14  Q.  B.  646,  19  L.  J.  Q.  B. 
222,  13  Jur.  4S9,  Stock-dale  v.  Dunlop,  6  M.  &.  W.  224,  9  L.  J.  N.  S. 
(Ex.)  83.     Stock  V.  IwiHs,  9  Q.  B.  D.  708,  12  t^.  B.  D.  564. 

(d)  King  V.  Glover  (2  B.  &  V.  New  Rep.)  206.    Knox  v.  Wood,  I  Camp. 

543- 

(e)  Stockdale  v.  Dunlop,  9  L.  J.  X.  S.  Ex.  S3,  6  M.  &  W.  224,  per 
Parke  B. 

(/)  Sun  Fire  v.  Wright.  3  N.  &;  M.  819,  i  Ad.  &  E.  621. 

(g)  Lyre  v.  Glover,  16  East.  218.  Hodgson  v.  Glover,  6  East.  316. 
Barclay  v.  Cousins,  2  J^ast.  546. 

(h)  Thompson  v.  Taylor,  6  T.  R.  478.  Flint  v.  Fleming,  i  B.  &  Ad. 
45.    Devaux  v.  FAmon,  7  Scott  507,  5  Bing.  N.  C.  519. 
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THE  LAWS  '"F  INSURANCE. 


Bankrupt. 

Execution 
debtor. 


Profits  Profits  cannot  be  recovered  merely  as  an  incidental 

insurable  qud  ^^^.^  ^f  ^j^g  jggg  midcr  an  insurance  upon  a  shop  or  a 
^™  "'  house,  but  the  words  used  must  be  sufficient  to  include 

profits  qua  profits  {i). 

A  bankrupt  retains  an  insurable  interest  in  his 
estate  (A).  And  iu  America  a  debtor  after  execution 
lias  been  held  to  have  an  insurable  interest,  since 
liability  continues  till  after  sale,  and  the  property  out 
of  which  his  debt  might  be  satisfied  would  be  gone  in 
case  of  fire  (/). 

In  a  case  of  fire  insurance,  the  party  insured  must 
have  an  insurable  interest  at  the  date  of  the  policy  and 
insuringandof  at  the  time  tlic  lire  happens,  and,  therefore,  wlierc  a 
lessee  insured  and  after  the  lease  had  expired  the  house 
was  burnt  down  and  the  policy  was  assigned  subse- 
quently to  the  fire,  the  assignee  was  not  entitled 
to  obtain  the  money  from  tlie  insurance  office  [)ii). 


There  must  be 
interest  at 
time  of 


Theatrical 
manager  and 
actor. 


A  theatrical  manager  has  an  insural)le  interest  in 
the  life  of  an  actor  engaged  by  him  (/i). 


Heir  of  person       The  hcii  of  a  pcrriou  wlio  through  idiocy  or  lunacy  is 

non  compos,     incompetent  to  make  a  will  has  not  such  an  interest  in 

the  life  of  such  person  r.s  to  enable  liim  to  insure  his 

life,   and    thus   provide   against    possilile    loss   of   the 

inheritance  through  his  recovery  {n). 


Borrower  from 
insurer. 


An  insurance  coni|iany  lending  money  may  validly 
agree  with  the  borrower  that  he  shall  insure  his  life  t(j 
a  greater  amount  than  the  debts,  and  assign  the  policy 


(i)  Wrir/kt  V.  Polf,  I  A.  &  E.  621.  Wihon  v.  Jovm,  L.  R.  2  Ex.  139, 
36  '■.  J.  Ex.  78,  15  L.  T.  N.  S.  669,  15  \V.  R.  435. 

\/i)  Marks  v.  Hamilton,  7  Ex.  Ut'p.  323,  21  L.  J.  Ex.  109,  18  \i.  T. 
260,  16  Jur.  I '2.  Gouhtnne  v.  Jioynl,  i  F.  &  F.  276.  Lazarua  v. 
Commonwealth  Co.,  36  Ma.ss.  (19  Pickering)  Si. 

(0  Insurance  Co.  v.  'fhomitson,  o--  V.  S.  (5  Otto)  547. 

(m)  Sad'-ra'  Co.  v.  llajLlcock,  2  At!  554,  i  VVils.  10.  Liinch  v.  Dahell, 
4  Brr   P.  C.  431. 

(n)  Law  Mag.  vol.  22,  N.  S.  347.  Parsons  v.  Bvjnohl,  13  Sim.  518, 
IS  L.  J.  Ch.  379,  7  Jur.  591. 

(o)  Luctna  v.  Crawford,  2  N.  R.  324,  I  Taunt.  325. 
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to  the  company  as  security  (jo).  But  in  such  case  the 
interest  supporting  the  policy  is  the  debtor's,  not  the 
creditor's. 

A  contract  of  employment  at  a  salary  for  a  term  Employer  and 
of  years  gives  the  employed  an  insurable  interest  in  ^"^^  °^*  ' 
the  employer's  life  during  the  unexpired  portion  of  the 
term  (7). 

In  America,  railway  companies,  in  respect  of  their  Railway  com- 
liability   for   fire   to  houses   near   the   line,   have   an  ^0"^^"? '''*^ 
insurable   interest  in  such  houses,  unless  bv  statute  houses  near 

"  'lie. 

or  otherwise  they  are  specially  exempted  from  such 
liability  (/•). 

Employers  of  labour,  when  liable  to  their  workmen.  Employers  and 
whether  by  Common  Law  or  Statute  (.s),  have  an  insur-  ^°' 
oble  interest  in  the  safety  of  their  workmen.    Employers  Employers  of 

clerics    AlC 

of  clerks  and  others,  whom  they  must  in  the  course  of 
their  business  entrust  with  money  or  things  of  value, 
can  insure  against  loss  through  their  dishonesty  (t). 

The  interest  will  not  amount  to  an  insurable  interest  interest  must 

1  .,     ,  1  1  p    1     •  P  1  1  I'D  enforceable. 

Unless  it  be  one  capable  or  being  enrorced  under  a 
binding  contract  or  a  legal  liability  ;  a  mere  engagement 
binding  in  honour  would  not  suflicc  (n). 

The  sum  recoverable  under  ^.  life  policy  is  limited  to  Amount 

.1  ,  I  c  i.^       •  V     •  1.1      •    1.  i.  recoverable  is 

the  aniouiiu  or  value  of  the  ii/nireds  insurable  interest  the  value  of 
in  the  life  insured  at  the  date  of  the  policy  (v).     Con-  oJ^'^X^y  *  "^''*'' 
sequently  if  the  assured  insures  the  same  interest  with 


(/))  Dovnct  V.  Grrni,  12  M.  k  W.  48 1,  8  Jur.  899. 

',/)  I.'el„lfn  V.  West,  3  K  &  S.  579,  32  L.  .1.  (^  H.  85,  7  L.  T.  N.  S, 
854,  II  W.  K.  423,  9  Jur.  N.  S.  747. 

()•)  Mi.y  Ins.  98,  Jonis  v.  Festiiiio'/  Rij.  L.  R.  3  Q.  B.  733. 

(.t)  43,  i,'4  Vict.  c.  42.  Kenrij-Uijlc  Dnrrel  Co.  v.  /Jw pi 01/ its'  LtahiUty 
Cnrpomtio.r.  ii-  H.  ]).  27th  Mar.  1884.  RatcUffe  \.  Oc'ran,  <{r.,  Co. 
l^utt,  J.,  Li  '(Ih  Sprint;  A.«^i/,is,  18S4. 

it)  Tovfrv.  NiiliiDKit  (iuiiniidn,  5  L,  T.,  N.  S.  193,  30  L.  .F.  Ch.  900, 
7  Jur.  N.  S,  1 109,  10  X.  U.  49. 

(»)  Storkd'il'-  V.  Diinfop,  6  .M.  &  W.  224,  233,  9  L.  J.  N.  .S.  Ex.  83. 
Stninhnuk-  v.  Fivuiiuj,  11  C.  V>.  51,  15  J>ir.  1082,  20  L.  J.  0.  P.  226. 
Staiuhnnkv.  Shepherd,  13  C.  B.  418,  17  Jur,  1032,  22  L.  J.  Ex.  341. 

((')  14  Geo.  III.  c.  48,  8.  3. 
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The  interest 
must  be 
lawful. 


Lawful  and 
unlawful 
interests  in 
■ame  policy. 


Money  won  at 
play. 


THE  LAWS  OF  INSURANCE. 

several  insurers,  he  can  recover  from  them  all  only  the 
value  of  his  interest,  and  therefore  if  he  receives  that 
value  from  one  of  them  he  can  claim  nothing  from  the 
others  (x). 

The  assurcd's  interest  must  be  lawful,  and  there- 
fore interests  in  illegal  voyages  cannot  be  insured 
if  the  illegality  is  known  to  the  assured  (ij),  and  all 
gambling  interests  are  excluded;  such,  for  instance,  as 
insuring  lottery  tickets  (z)  or  a  policy  on  the  sex  of  a 
person  (a).  Seamen's  wages  are  not  insurable  (h);  and 
where,  in  consideration  of  40  guineas  for  ;^ioo,  and 
so,  according  to  that  rate,  for  any  greater  or  less 
sum,  several  persons,  each  for  themselves,  severally 
agreed  to  pay  the  several  sums  set  opj)osite  their  names 
in  case  Brazilian  mining  shares  should  on  or  before  a 
certain  day  be  done  at  or  above  a  certain  sum,  the 
contract  was  held  to  amount  to  a  policy  of  insurance 
and  to  be  illegal  (r). 

American  writers  raise  the  question  whether,  if 
lawful  and  unlawful  interests  are  insured  together,  the 
whole  or  only  part  of  the  policy  is  vitiated.  This 
depends  on  whether  the  contract  is  separable  or  not. 
Just  as  the  question  whether  premiums  are  in  i)art 
returnable  depends  on  whether  they  can  consistently 
with  the  nature  of  the  risk  be  apportioned  (*/). 

The  holder  of  a  note  given  for  money  won  at  play 
has  not  an  insurable  interest  in  the  life  of  the  maker 
of  the  Uvi'"  ((■). 


(x)  J/chdonv.  WcM,  3  B.  &  S.  579,  32  L.  J.  Q.  V.  85,  1 1  W.  R.  423,  7 
L.  T.  N.  S.  S54,  9  ,Tur.  N.  S.  547.  Law  v.  London  Indisputable  Life. 
Policy  Co.,  I  Kay  k  J.  223,  24  L.  J.  Ch.  196,  24  L.  T.  208,  i  .Tur.  N.  S. 
179,  3  W.K.  155. 

(y)  Wilson  V.  limkin,  L.  R.  i  Q.  B.  163,  35  L.  J.  Q.  B.  87, 13  L.  T.N.S. 
564.  14,  W.  R.  198.  Dudi/con  V.  Pembroke,  h.  R.  9  g.  K  581,  5S5,  31 
L.  T.  N.  S.  31,  22  W.  R.  914.  t'((»!«r(/  v.  Nyde,  2  E.  &  K.  i,  29  L.  J 
Q.  B.  6. 

(z)  Jacques  V.  (roliyhtly,  1776,  2  Win.  ]]!.  1073. 

(«)  Jincbuck  V.  JJumerton,  2  Cnwp.  737. 

(b)  Webster  v.  de  Tastut,  7  T.  R.  157,  3  Kent  Coniin.  269. 

(c)  Paterson  v.  Powell,  2  L.  J.  N.  8.  C.  P.  13,  9  Bing.  320,  620,  2  Mo. 
and  Sc.  399,  773. 

(d)  May  Ins  8'. 

(f)  Dwytr  V.  J.'die,  2  Bark  Lih.  8  cd.  914. 
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Mr.  Justice  (now  Lord)  Blackburn  said,  "  I  appre-  Difference 
hend  that  the  distinction  between  a  policy  and  a  wager  andwager!*  ^^^ 
is  this  :  a  policy  is,  properly  speaking,  a  contract  to  in- 
demnify the  insured  in  respect  of  some  interest  which 
he  has  against  the  perils  which  he  contemplates  it  will 
be  liable  to  "  (/). 

A  wager  in  the  form  of  a  policy  upon  the  sex  of  a  "Wager  policy, 
person  is  a  wagering  policy  within  14  Geo.  III.  c.  48  ; 
for  a  contract  in  the  form  of  a  policy  does  not  cease 
to  be  a  policy  because  the  subject-matter  of  the  in- 
surance is  not  exposed  to  peril  (//). 

A  man  applied  to  the  local  agent  of  an  insurance  Policy  assigned 

P        ■  t  •  IT  TT-  1  to  third  i)ersou 

company  for  insurance  on  his  own  life.  His  proposal  who  pays 
was  accepted,  and  the  policy  was  prepared  and  sent  to  }i  w""e"'*Jiio'^ 
the  agent.  The  applicant  did  not  pay  for  it,  so  a  third 
person  paid  the  ])reniium  and  had  his  name  filled  into 
a  blank  assignment  which  had  been  left  with  the  agent 
by  the  origiiiiil  a])plicant,  and  the  majority  of  the 
Sui)reme  Court  of  Canada  held  that  this  was  not  a 
wager  policy  (Ji), 

A  ]ierson  who   has   difTorcnt  kinds   of  interest  in  Different  kinds 
property,  may  cover  them  all  by  one  insurance  without  need\K>rbo 
stating   in  the  policy  the  number   or  nature   of  the  spei^'fied. 
interests  (i).     lUit  the  subject-matter  of  the  insurance 
must  be  correctly  described  (j). 

An  insurable  interest  in  mercantile  language  does 
not  necessarily  import  an  absolute  right  of  property  in 
the  thing  insured.     A  special  or  qualified  interest  is  Special  or 
equally  the  sultject  of  insurance  (k).  Ulteres't 

sufficient. 

Property  without  possession  will  constitute  insurable 


(/)  Wilson  V.  Jiinfs,  L.  R  2  Ex.  150,  per  Bliickbiirn,  J.  36  L.  J. 
Ex.  7S,  15  L.  T.  N.  S.  66y,  15  W.  R.  435. 

{(})  liurbuck  V.  llamerton,  2  Covvp.  737. 

(A)    Vezina  v.  A'eit'  York  Life,  6  Canada  S.  C.  30, 

(i)   Cavruthcr$  v.  ShcdUon,  6  Taunt.  14, 

ij)  Crowley  v.  Cohen,  3  IJ.  &  Ad.  47S,  I  L.  J.  X.  S.  K.  B.  158. 

(A)  De  Forest  v.  Pulton  Fire,  I  Hall,  N.  Y.  Super.  Coirt,  94,  1 15,  which 
exauiiue^  thu  cases  very  fully,  and  etates  their  etfect  well.. 
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THE  LAWS  OF  INSURANCE. 


Possession  or    interest  (/),  and  a  person  in  possession  as  the  apparent 
'"^ffice '^  *'"    or  presumptive  owner  has  such  an  interest  (vi). 


Tortious 
disseizor. 


Goods  sold  but 
not  delivered. 


Property  in 
goods  pur- 
chased 
remiiining  in 
vendor. 


Buildiiif;  on 
another's  laud, 


After-acquired 
goods. 


Continuity  of 

interest 

unnecessary, 

Lost  or  not 
lost. 


In  America  a  tortious  disseizor  has  been  held  to 
have  an  insurable  interest  (n). 

Even  where  a  policy  is  "  on  goods  sold  but  not  de- 
livered," cases  may  arise  in  which  the  assured  is  not 
entitled  to  recover;  for  if  the  legal  title  has  vested 
in  the  vendee,  the  goods  are  in  law  delivered  even  if 
not  removed  (o) ;  but  if  the  words  "  not  removed  "  are 
in  the  policy,  the  insurers  are  liable  (y>). 

A  person  who  bargains  for,  and  takes  into  hi.s 
possession,  an  article  of  personal  property  on  a  hiring 
agreement,  one  of  the  terms  of  which  agreement  i.s 
that  the  property  shall  remain  with  the  seller  until  the 
purchase-money  be  paid,  lias  an  insurable  interest  in 
the  property,  though  the  money  is  not  fully  [laid  (7). 

A  man  iu.suriiig  a  house  in  his  possession  built  on 
the  wrong  land  owing  to  an  unskilful  survey  can  re- 
cover on  his  policy,  if  he  has  insured  honajidc  (/•). 

It  has  been  decided  in  (,'anada  that  policies  cover 
after-acquired  goods  which  have  been  substituted  for 
those  originally  insured  (s).  And  the  interest  on  the 
subject-matters  insured  need  not  be  continuous,  since 
absence  of  continuity  only  means  absence  of  risk  {t). 

It  is  no  answer  to  a  policy  on  goods  {lust  or  nut  lost) 

{I)  Joyce  V.  Sininn,  17  C.  1$.  N.  S.  84,  104. 

(m)  Marki  v,  Uamilton,  7  Kx.  ^23,  21  L.  .1.  V.\.  lOO,  iS  L.  T.  260, 
16  Jur.  152.     Lin'jlvji  v.  Qmm  /n.i.  Co.,  1  Han.  (,Nuw  Hnui.s.)  280. 

(h)  Mai/oro/  i\eic  Vorkv.  iirookh/u  Fire,  lic.  Co.,  41  Barb.  N.  Y.  231. 
Swtaiey  v,  l^r<tnkliii  L'd.,  20  Vvu.  337. 

(0)  Lockhart  v.  Cooprr,  42  Am,  kfp.  514. 

(/))  Wariiuj  v.  Indemnity  Fin  Insurance  Co.,  45  N.  Y.  U>6,  6  Am. 
Rtp.  146. 

(7)  Reed  v.  ]yill!amsl)urii  City  Fire  Inmrancr  Co.,  74  .Miiini",  %]•;. 

(r)  StciTn.wii  V.  London  and  Laiirunhirc  Ai)iurance  Co.,  2O  U.  C. 
(Q,  B.)  148. 

(«)  ButUr  V.  Standard,  4  U.  C.  (Ai)p.)  301. 

(0  Crozier  v.  I'ltwuix,  2  Han.  (,Nu\v  Bruns.)  200. 
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that  the  interest  on   them   was   not   acquired  until 
after  the  loss  (?<). 

Although  risk  and  property  generally  go  together  (v),  Risk  without 
they  are  not  necessarily  associated  ;  and  the  risk  alone  suffilTe.  ^  **' 
will  suttice  to  sustain  the  insurance.     The  peril  must  be 
such  tliat  its  happening  might  bring  upon  the  assured 
a  pecuniary  loss,  but  it  is  suiiicient  tluit  it  might  bring  a  So  will 
loss,  and  by  no  means  necessary  that  it  sliould  certainly  |'Jg°_*  '  '*^  ° 
have  that  consequence  were  it  to  happen  (x). 

As  before  mentioned,  an  insurable  interest  must  be  Interest  must 
something  more  than  mere  anxiety  regarding  the 
safety  of  the  thing  insured,  or  hope  of  profit  or  ad- 
vantage in  relation  thereto;  it  need  not  amount  to 
property  in  the  thing  insured,  for  if  through  special 
circumstances  the  property  has  not  passed  to  the 
assured,  yet  if  he  has  any  beiieticial  right  which  is  of 
a  pecuniary  value  in  the  subject-nuitter  of  the  insur- 
ance, or  if  it  be  at  his  risk,  he  has  an  interest  which 
he  may  validly  insure  (//). 

In  the  case  of  an  agreement  to  sell  an  expectancy  Expectancy, 
under  n  'viU  for  so  much  money,  and  to  repay  the 
purchi,  ..oney  if  the  expectation  was  not  realised, 
the  insured  would  have  no  more  interest  in  the  life  or 
death  of  the  ])ers()n  from  whom  the  expectation  arose 
than  was  created  by  tlut  agreement  to  sell ;  but  it  has 
been  held  that  he  M'ould  have  an  insurable  interest  (z). 

An  insurable  interest  doe.s  not  mean  a  perfect  legali'erfect legal 
interest.      If  it  did,  there  are  some  buildings  on  which  it  necessary, 
would  be  diilicult  for  any  one  as  owner  to  etl'ect  a  valid 
insurance.     In  the  casu  below  cited  (a)  plaintiff  had 


(m)  ISulkcrland  v.  Pratt,  li  M.  &  W.  296,  31 1. 

(r)  Aii(/irn'm  v.  Miirirf,  I,.  II.  lo  C.  \\  at  (jic;,  pur  Hlackliurii,  J.,  23 
L.'K.  10  C.  I',  iit  610  [HT  IJliickhuni,  J.,  reported  also  44  L.  J.  C.  P. 
10  341,  31  L.  T.  \.  S.  65,  35,  do.  355,  23  W.  K.  iSo,  24  do.  30. 

(r)  /hill.  I  App.  I'a.  742,  per  Lord  O'Hagan,  46  L,  J.  C.  P.  II,  35 
L.  T.  N.  S.  506,  25  W.  R.  14. 

(y)  Jui/ci  V.  Siranv,  17  C.  li.  N.  S.  84. 

(z)  Cuik  V.  Fiihl,  15  q.  B.  4O0,  19  L.  J.  Q.  B.  441,  16  L.  T.  Old 
Series  2,  I4  Jur.  951. 

(a)  MiUiijun  v.  Enuitable,  d-c.  Co.,  16  Up.  Can.  (Q.  B.),  314.^ 
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contracted  to  purchase  the  property  insured,  and  had 
failed  in  making  his  payment  punctually,  but  was 
proceeding  in  e(j[uity  to  compel  performance  by  tlie 
vendor,  and  it  was  held  that  he  had  an  insurable 
interest.  There  must  be  a  valid  subsisting  contract 
capable  of  being  enforced  between  tlie  parties  them- 
selves in  order  to  constitute  an  insurable  interest  or 
right  of  action  against  the  insurer. 

The  contract,  however,  need  not  bo  such  as  to  pass 
the  prjparty  in  the  thing  insured,  nor  need  there  be 
such  a  transmutation  of  possession  as  to  create  a  lien 
in  the  legal  technical  sense  of  that  word.  ]t  is  sufli- 
cient  if  the  relationship  between  the  ])arties  is  such  as 
to  constitute  an  actual  equitable  interest  in  the  thing 
insured,  and  such  an  equitable  inteie^t  will  constitute 
an  insurable  interest.  In  a  case  decided  in  the  Supreme 
Court  of  Canada  (h),  C  made  advances  to  V>  upon  a 
vessel  then  in  course  of  construction,  u])on  the  faith  of 
a  verbal  agreement  with  1>  that  after  the  vessel  should 
be  launched  she  should  be  placed  in  his  hands  for 
sale,  and  that  out  of  the  proceeds  the  advances  so  made 
should  be  paid.  AVhen  the  vessel  was  well  advanced, 
C  disclosed  the  facts  and  nature  of  his  interest  to  the 
agent  of  the  insurance  company,  and  the  com[)any 
issued  a  policy  of  insurance  against  loss  by  fire  to  C. 
The  vessel  was  still  unlinished  and  in  B's  possession 
when  she  was  burned.  It  was  held  on  tliese  facts 
that  C's  interest  was  an  e(iuital)le  interest,  which 
was  insurable,  and  therefore  C  was  entitled  to  re- 
cover (<').  Chambre,  J.  (whose  views  were  ulti- 
mately adopted  by  the  House  of  Lords),  said,  in 
Luccnav,  Cravfurd,  3  !>.  and  V.  p.  104,  "  1  am  not  dis- 
posed to  question  the  authorities  in  general :  on  the  con- 
trary, there  appears  to  me  to  have  been  great  propriety 
in  establishing  the  contract  of  insurance  whciieva'  the 


(6)  Clarke  v.  Scottish  Imperial,  4  Canada,  102. 
(c)  Ibid. 
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interest  declared  V2)on  ivas,  in  the  common  understanding 
of  mankind,  a  real  interest  in  or  arising  out  of  the 
thing  insured,  or  so  connected  with  it  as  to  depend 
on  the  safety  of  the  thing  insured,  and  the  risk  insured 
asainst,  without  much  rejiard  to  technical  distinctions 
respecting  property,  still,  however,  ex^hiding  mere 
speculation  or  expectation,  and  interests  created  not 
otherwise  than  by  gaming  (</). 

The  spirit  of  19  Geo.  II.  c.  48  only  requires  that 
the  policy  shall  not  be  a  gaming  policy  (i*).  The  ques- 
tion upon  which  the  validity  of  the  contract  depends 
is  not  the  exact  quantum  of  the  interest  of  the  assured  Quantum  of 
at  the  time  the  contract  was  entered  into,  but  did  the  '"'^''^''*'^' 
defendants  mean  to  game  ?  or  was  not  there  a  loss 
against  which  they  might  indemnify  themselves  by 
a  policy  of  insurance — not  a  certain,  but  a  possible 
loss  ?  The  case  below  cited  was  one  in  which  the 
Court  of  Admiralty  miuht  have  decreed  the  assured 
to  pay  damages  and  costs,  and  that  was  held  sulli- 
cient  to  give  an  insurable  interest  (/). 

Whoever  has  an  interest  which  the  law  will 
recognise  in  the  preservation  of  a  thing,  or  the  con- 
tinuance of  a  life,  nuiy  insure  that  thing  or  that  life  {y). 

INSURABLE    INTKRKST BUILDINGS. 
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The  insurance  of  buildings  may  be  ellected  by  any  Any  one 
,e   interested  therein,  who 
of  the  injury  to  his  interest. 


one  interested  therein,  who  can  recover  to  the  extent  Juaure!      "'*^ 
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The  ownur  of  the  fee  simple  may  of  course  insure,  Fee  simple, 
jiossessing  as  he  dues  the  largest  possible  interest.     80 


(</)  Ebiioortli  v.  Alliance  Marine  Jiisurance  Co.,  8  L.  IL  C.  P.  596, 
319,  29  L.  T.  N.  S.  479. 
(e)  J'w/e  V.  /Vi/,  2  |}.  k  V.  at  \\  243,  per  Clmnibrt",  J. 
(/)  Iknitm  V.  Urll,  S  T.  it.  102,  per  Laurence,  J. 
(1/)  Dalluz,  iStiS,  pt.  I,  jSS.     Branjord  v.  Saundirs,  25  W.  K.  650. 
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may  a  life,  a  yearly,  or  even  a  weekly  tenant  insure  in 
virtue  of  his  interest  in  the  property,  and  recover  the 
value  of  such  interest. 

If  in  any  of  these  cases  of  limited  ownership  an 
insurance  were  effected  under  which  the  limited  owner 
recovered  the  full  value  of  the  property,  he  could  not, 
it  seems,  retain  such  value  for  his  own  use,  because  the 
contract  of  lire  insurance,  like  that  of  marine  insurance, 
is  one  of  indemnity.  In  Castellain  v.  Preston  (A),  Bowen, 
L.  J.,  said,  "  It  is  an  illusion  to  suppose  that  tlie  assured 
can  in  any  case  recover  more  than  his  loss.  We  must 
look  at  the  ordinary  business  rules.  It  is  well 
known,  of  course,  that  a  person  with  a  limited  interest 
may  insure,  and  recover  the  whole  value  of  the  thing 
insured,  but  then  his  policy  must  be  apt  for  the 
purpose,  and  he  must  have  intended  to  so  insure. 
Again,  a  person  may  insure  for  himself,  or  fur  himself 
and  others,  as  in  the  case  of  curriers  and  wharfingers, 
or  to  take  the  case  of  a  mortgagee,  he  is  entitled  to 
insure  for  other  parties  ;  but  if  he  only  insures  his  own 
interest,  he  can  only  hold  the  damage  to  his  own 
interest  That  principle  api)lies  here.  It  was  con- 
tended that  a  tenant  from  year  to  year  may  always 
recover  the  full  value  of  the  premises  insured ;  but 
although  that  contention  would  nj)pear  to  be  supported 
by  the  language  of  Lord  Justice  James,  in  liaijncv  v. 
Preston,  I  cannot  assent  to  it.  It  may  be  that  the 
insurance  coni])anies  do  not  as  a  rule  take  the  trouble 
to  ascertain  the  exact  interest  of  the  assured  because 
in  most  cases  the  insurance  is  for  the  benefit  of  all 
concerned ;  but  if  a  case  were  to  occur  in  which  a 
yearly  or  a  weekly  tenant  were  to  insure,  meaning 
only  to  cover  his  own  interest,  he  could  not  recover 
and  hold  the  whole  value  of  the  house.  ...  It  is 
true  that  in  most  cases  the  claim  of  the  tenant  from 
year   to  year,   or   for  years,   cannot  be   answered  by 


\ 


(h)  II  Q.  B.  D.  380,  52  L.  J.  Q.  13.  366,  49  L.  T.  N.  S.  29,  31  W. 
R.  558- 
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handing  over  to  him   what  may   be  the  marketable  Marketable 
value  of  his  proporty,  and  the  iGaRon  is  that  he  insures  nie^ure  of" 
more  than  the  nuirkotable  value  of  his  property,  and  he  '""'• 
loses  more  than  the  marketable  value  of  his  property  ; 
he   loses   the   house  in  which  he  is  living,  and  the 
benelicial    enjoyment    of   the    house,    as   well  as   its 
pecuniary  value.   ...  A  man  cannot  be  compensated 
simply  by  paying  him  the  marketable   value  of  his 
interest.      But  it  does  not  follow  that  he  gets  or  can 
keep  more  than  he  has  lost "  (/). 

A  joint-tenant  or  a  tenant  in  common  has  such  an  Joint-tenants, 
interest  in  the  entirety  as  will  entitle  him  to  insure 
the  wliole  (J). 


A   husband   has  an  insurable  interest  in  property  Husb.vnd  in 
Ltled  to  his  wife's  separate  use,  they  resi( 
and  sharing  in  the  use  of  the  property  (A) 


settled  to  his  wife's  separate  use,  they  residing  together  P''°^®'  ^ 


wife's  separate 
use. 


o 


(. 


A  building  insured  as  appurtenant  to  the  freehold  An  appur- 

11  ,    »  ,  „„  r  1         tenant  to  free- 

can  only  be  recovered  tor  as  such.      Iherelore  wlien  hold  must  bo 
in  sucli  a   case  the  assured's  title  to  the  freehold  has '"f"^,^,'"'^'*  ^"'" 
failed,  he  cannot  maintain  a  claim  in  respect  of  such  a 
building  on  the  ground  of  its  being  movable  property, 
and  so  distinct  from  the  freehold  (/). 

Tenants  have  an  insurable  interest  in  the  rent.  Rent, 
which  they  are  liable  to  continue  paying  after  the 
premises  are  destroyed  by  fire  (>ii).  But  if  the  con- 
tract of  tenancy  relieves  them  from  liability  they  will 
not  have  insurable  interest.  In  Scotland,  where,  if  the 
premises  are  destroyed  or  rendered  useless  for  the 
purpose  lor  which  he  took  them,  the  tenant  can  sur- 


((■)  C'aiit<llt(in  V.  Preston,  II  C^.  B.  D.  400,  I,  per  Bowen,  L.  J.,  49 
L.  T.  N.  S.  29,  52  L.  J.  il  B.  366,  31  W.  It.  557. 

ij)  Page  v.  Frii,  2  B.  &  1'.  240. 

\k)  O'oulnton  V.'  Jioyid,  I  ¥.  &  F.  276. 

(/)  >'^fierbonncau  v.  Beaver  Mutual  Fire  Insurance  Co.,  33  U.  C.  (Q.  B.) 
I,  30  U.  C.  [q.  B.)  472. 

(m)  Marshall  v.  Hdiojield,  47  L.  T.  N.  S.  406,  31  W.  R.  134,  52  L.  J. 
(i.  B.  58. 
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rentier  them,  he  consequently  has  no  insurable  interest 
in  his  rent  (n). 

A  connnon  carrier,  pawnbroker,  factor,  broker,  and 
whartiu'^er,  have  an  insurable  interest  in  the  ^'ootU 
entrusted  to  them  ;  but  if  they  insure  the  j^oods  to  their 
full  value  and  receive  it,  they  will,  after  satisfyinj,'  their 
own  claims,  be  trustees  of  the  baluuco  fur  the  real 
owners  (o). 

And  in  the  recent  case  of  CaMello'i  v.  Preston  (p), 
Bo  wen,  L  J.,  said,  "  It  i;^'  well  known  in  marine  and 
fire  insurance,  that  a  person  who  has  a  limited  interest 
may  insure  nevertheless  on  the  total  value  of  the  sub- 
ject-matter of  the  insurance,  and  he  may  recover  the 
whole  value,  subject  to  these  two  provisions— 1st,  the 
form  of  his  policy  must  be  such  as  to  enable  him  to 
recover  the  total  value;  and,  2nd,  he  must  intend  to 
insure  the  whole  value  at  the  time." 


The  question  has  often  been  discussetl  whether 
factors  or  consignees  for  sale  have  an  implied  authority 
to  insure  for  their  principal ;  anu  there  seems  no  doubt 
that  they  may  insure  upon  their  own  account  to  the 
extent  of  their  own  interest  (q).  They  may  insure 
botli  for  themselves  and  for  their  principal,  but  are  not 
positively  bound  to  insure  unless  they  have  received 
instructions  to  do  so,  or  have  promised  to  insure,  or 
the  usages  of  trade  or  the  habit  of  dealing  between 
them  and  their  principals  raises  an  implied  obligation 
Consignee  in    to  insurc  {i').      Consignees  having  a   power    to   sell, 

trust, 

(h)  Alffii  V.  Marklanil,  20  Sc.  Law  Kep.  267.  Duff  v.  Fiemiii'j,  8 
C.  S.  0.  (3ra  Series)  769. 

{<>)  SldaW'ii/s  V.  Todd,  2  Stark  400.  Armila<jc  v.  W inter buttum, 
I  M.  &(}.  130. 


(/))  Vuslellain  v.  PrenUiu,  ti  Q.  li.  M.  398,  nitv  p.  50. 

(q)  Ebmorth  v.  AUinuce,  dr.,  U  It.  S  C.  P.  596,  29  L.  T.  X.  S. 
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manage  and  dispose  of  the  jtroperty  snltjoct  to  the 
riglits  of  the  consignor,  and  even  consignees  willi  a 
mere  naked  right  to  possession  may  insure  if  they 
state  tlie  interest  to  be  in  their  principal  (s). 

But  it  is  doubtful  whether  a  consignee  insuring  in 
his  own  name  could  in  case  of  loss  recover  the  whole 
value  of  the  proi)erty  from  the  underwriter  holding  the 
surplus  beyond  his  own  advances  upon  trust  lor  the 
benefit  of  his  principals  (t). 

If,  however,  consignees  did  insure  in  their  own  names 
to  the  full  value  of  the  property,  the  consignors  might 
even  after  loss  ratify  the  insurance  which  would  then 
enure  for  their  benelit  (ii). 

A  creditor  has  an  insurable  interest  in  goods  volun-  Consignee  in 
tarily  consigned  by  his  debtor  to  a  third  person  in 
trust  for  such  creditor  (v). 

The  firm  of  De  la  Torre  in  Sj)ain  consigned  goods 
to  Dubois  &  Son  in  London,  and  indorsed  the  bill  of 
lading  to  them,  accompanied  by  a  letter  directing  tliom 
to  note  the  goods  for  certain  creditors  of  J)e  la  Torre. 
It  was  held  that  Dubois  &  Son  were  to  be  considered 
as  trustees  for  the  creditors  from  the  time  the  goods 
were  put  on  board  the  ship,  and  that  the  creditors  had 
an  insurable  interest  in  the  goods  (//'). 

I.  A     merchant    abroad,    liaving    effects    in     the  Merchant  and 
hands  of  his  correspondents  here,  may  compel  them  to  *^""*'^"®®' 
procure    an    insurance    for    him,    or    hand    over    the 
eflects  (x). 

(»)  Luctnn  v.  Crawford,  2  B.  &  P.  N.  R.  324,  per  Lord  Eldon,  i 
Tiiiinton,  325.  Castcllain  v.  Pristo7t,  11  Q.  B.  I).  198.  Ebswortk  v. 
Alliance,  L.  R.  8  C.  P.  at  623,  29  L.  T.  X.  S.  479  mprn. 

(()  Ebsirorth  v.  Alliance,  hoc  p.  50.  Casttilain  v.  Preston,  L.  R.  1 1 
Q.  B.  D.  398,  per  Bovveii,  L.  J. 

(u)  Giffard  v.  The  Queen,  d-c.  Co.,  I  Hannay  (New  Brtinswick),  432, 
439.  Williams  V.  North  China  Co.,  i  C.  P.  D.  757,  35  L.  T.  N.  S.  884. 
JJagedorn  v.  Oliverson,  2  M.  &  S.  4S5. 

(r)  HiU  V.  Secretan,  i  B.  &  P.  315. 

(u))  Ibid. 

{x)  Smith  V.  LatcdUt,  2  T.  R.  189,  per  BuUer,  J. 
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2.  If  a  merchant  liero  has  been  ftccnstnmed  to  pro- 
cure  insurances  here  for  his  correspondent  abroad  in 
tlie  usual  course  of  business,  the  latter  has  a  right  to 
expect  his  orders  for  insurances  to  be  obeyed,  unless 
the  former  give  notice  to  discontinue  the  course  of 
dealing  (y). 

3.  If  bills  of  lading  are  sent  with  directions  to 
insure,  they  cannot  be  accepted  without  obeying  tlie 
order  to  insure.  Limiting  the  broker  to  too  small  a 
premium,  so  that  he  cannot  get  a  policy,  amounts  to 
disobedience  {y). 

4.  If  goods  sent  are  mortgaged,  and  a  direction  to 
insure  accompany  the  bill  of  lading  and  be  not  obeyed, 
foreclosure  of  the  mortgage  before  receipt  of  the  bill 
of  lading  will  not  alter  the  force  of  the  direction  (//). 

A  person  insuring  as  agent  for  another  cannot 
recover  as  a  principal  on  the  policy.  So  a  consignee 
suing  for  indemnity  on  a  policy  effected  in  bis  own 
name  on  another's  goods  consigned  to  him,  must  show 
an  insurable  interest  in  such  goods,  and  can  only 
recover  so  far  as  he  has  interest  {z).  If  he  has  a  lien 
on  the  special  goods,  he  can  recover  to  the  extent 
thereof. 

If  goods  are  not  at  the  risk  of  the  consignee  or 
purchaser  until  a  certain  event,  he  has  no  insural)le 
interest  in  them  until  that  event  has  happened  {(i)\  but 
in  Hnfjcdorn  v.  Oliirrson,  2  i\I.  &  S.  485,  the  shi])  of  the 
assured  was  held  to  be  at  risk,  thougii  he  did  not  con- 
firm the  insurance  thereof  till  after  the  loss. 


(y)  Smith  v.  LaJtcdlfs,  2  T.  R.  189,  per  Buller,  J. 

(z)  Cusack  V.  Mutual  Inguranre  Co.,  6  Lr.  Can.  Jur.  97.  CatteVain 
V.  Preston,  II  Q.  B.  D.  380,  52  L.  J.  Q.  B.  366,  49  L.  T.  N.  S.  29,  31 
W.  R.  557. 

(rt)  Anderson  v.  Morice,  4  Ap.  Ca.  742,  46  L.  J.  C.  P.  il,  35  L.  T. 
N.  S.  566,  25  W.  R.  14.  See  also  Lucena  v.  Crawford,  2  B.  &  P.  N. 
R.  269,  I  Taunt.  325,  Eldon. 
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Where  a  sale  takes  place  the  vendee's  title  is  liable  stoppage  in 
to  be  defeated  by  the  vendor's  right  to  stop  in  transitu  *'*""*"• 
(h) ;  and  if  that  rij^lit  is  exercised,  the  vendee  ceases 
from  the  time  of  its  exercise  to  have  any  insurable 
interest  in  the  goods,  which  therefrom  ccaso  to  be  at 
his  risk  (r). 

If  a  bailee  have  no  lien  and  no  responsibility  for  the  Bailee, 
safe  custody  of  tlh'^  goods  entrusted  to  him,  he  has  no 
insurable  interest  in  himself,  and  can  only  insure  on 
account  of  the  persons  interested,  who  may  ratify  such 
a  contract ;  nnd  it  would  seem  that  he  can  recover  the 
full  value  of  the  projierty  insured  as  trustee  for  the 
true  owners  (V/),  tiiouj^h  the  latter  were  unaware  of  the 
insurance  (e).  If  he  has  not  possession,  his  lien  has 
not  arisen  or  is  lost  (/).  Lord  Eldon  said,  in  Lncena 
V.  Cmv'ford,  2  N.  IJ.  324,  "T  cannot  agree  to  the 
doctrine  that  an  agent  may  insure  in  respect  of  his 
lien  u])on  a  subseipient  performance  of  his  contract. 
If  he  has  a  lien,  he  can  insure  the  property  in  respect 
of  it  (//).  As  in  the  case  of  a  repairer  of  a  foreign 
ship  "'(//). 

A  carrier  has  an  insurable  interest — 

(i.)   In  respect  of  his  responsibility  to  the  extent  A  carrier  has 
to    which    he    is  responsible  at  common  law  (i),  or  ""terest* 
under  the  Carriers  Acts  {j),  or  his  own  special  con- 
tract {k),  which  responsibility  lasts  during  transit,  and 

(6)  As  to  the  nature  and  conditions  of  tlic  oxercise  of  this  right, 
sec  Kiiidiill  V.  Strreiis  <(•  Co.,  1 1  (.1  B.  D.  356. 

(r)  Clay  v.  //(irrisnn,  10  H.  &  C.  99. 

{(I)  North  Uritisli  nnd  Mirrantilc  v.  Moffatt,  L.  R.  7  C.  P.  25,  4I 
L.  J.  C.  P.  discusHing  previously  cited  case,  20  W.  R.  1 14,  20 
h.  T.  N.  S.  662. 

{()  Rut  see  Mavtincan  v.  Kitchlti'/,  L.  R.  7  Q.  B.  at  450,  41  h.  J. 
Q.  B.  227,  20  L.  T.  N.  S.  836,  20  W.  R.  769. 

(/)  /bill.     See  also  I  Phillips,   179. 

(<l)  Loudon  and  Aorth-Wtxtuvu  Knilway  v.  01  yn,  28  Ii,  J.  Q,  B.  188, 
I  E.  &  E.  652,  7  W.  R.  238,  33  L.  T.  199.     See  Angell  Insur.,  II4. 

(h)  I  Phillips,  179. 

(i)  Forward  v.  Pittard,  i  T.  R.  27. 

(j)  Riley  v.  Home,  5  Bing.  220.  Macklln  v.  Walerhouse,  5  Bing. 
212,     Cnrruthcrs  v.  S/ieddoii,  6  Taunt.  14. 

(k)  Phcvnix  Co.  V.  Erie  Co.,  10  Bissell  (U.  S.  Circuit  Ct.)  18.  Oakley 
V.  Portsmouth,  dc  Co.,  11  Ex.  R.  618,  25  L.  J.  Ex.  99. 
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for  a  reasonable  time  thereafter  before  delivery  or 
awaiting  delivery  (/).  Thereafter  he  is  only  an  ordinary 
bailee  (m),  and  not,  as  he  is  comnicnly  called,  an  insurer. 

(ii.)  In  respect  of  his  lien  on  the  goods  for  his 
charges  (»). 

(iii.)  In  respect  of  his  possession,  which  will  enable 
him  to  insure  tlie  whole  value  and  recover  it,  subject 
to  tlie  rights  of  the  owner  to  claim  the  benefit  of  his 
policy  (o). 

Where  carriers  insured  against  fire  "  goods  their  own 
and  in  trust  as  carriers,"  and  one  of  the  conditions  of 
the  ])olicy  Avas  that  "g<iods  lield  in  trust  or  on  com- 
mission are  to  be  insured  as  such,  otherwise  the  policy 
will  not  extend  to  cover  such  property,"  it  was  held 
that  the  plaintiffs  were  entitled  to  recover  the  Tidl 
value  of  all  the  goods,  and  that  they  might  be  considered 
as  having  insured  the  goods  which  they  held  in  trust 
as  carriers  for  the  benefit  of  the  owners,  for  whom 
they  would  hold  the  amount  recovered  as  trustees, 
after  deducting  what  was  due  in  respect  of  their  own 
charges  upon  the  goods  {}>). 

In  America  an  action  has  been  allowed  by  the  owner 
of  goods  deposited  with  a  forwarding  agent  on  deposit, 
to  recover  a  proportionate  part  of  an  insurance  effected 
by  the  latter  on  merchandise  generally  held  in  trust 
or  on  commission  (y). 


Wharfinger.  A  wharfinger  is  not  at  common  law  responsible  for 


(/)  Co:/>/s  V.  Bernard,  2  Kavm.  909. 

(m)  Waters  v.  Monarch,  s  K.  &  B.  870,  25  L.  J.  Q.  B.  102,  26  L.  T. 
217,  4  W.  K.  245,  2  Jur.  N.  .S.  375. 

(h)  Crowley  V.  Cohn,  3  B.  A,  Ad.  478,  i  L.  J.  N.  S.  K.  B.  isS. 

(0)  Parke.  567,  8th  rd. 

(p)  f.onrljtiand  Aorth-Weslern  Railway  v.  OJyn,  I  E.  &  ?]  61:2  2S 
L.  J.  Q.  B.  188,  7  W.  R.  238,  33  L.  T.  199. 

(q)  Hitter  v,  Morrs,  13  Pennsylvania,  218. 


INSURABLE  INTEREST. 


s; 


goods  wliich  are  casually  burnt  on  the  premises  (?•), 
but  sometimes  a  wharfinger  or  other  bailee  is  liable  to 
indemnify  for  fire  by  custom  (s).  When,  however,  no 
duty  to  indemnif}''  or  to  insure  is  imposed  upon  the 
wharfinger  or  his  firm,  and  there  is  uo  evidence  that 
the  insurance  was  made  on  the  property  or  in  the 
interest  of  tlie  owner  of  the  deposited  gvods,  an  in- 
surance by  one  partner  will  not  be  taken  to  have 
been  made  in  the  course  of  the  firm's  business,  nor  will 
the  owner  of  the  goods  be  allowed  to  recover  from 
one  partner  the  proceeds  of  a  policy  received  by 
another  (t). 

Where  a  wharlil)^er  insures  goods  as  "  in  trust  or 
on  comnussion  for  which  he  is  responsible,"  goods 
deposited  with  him  and  sold  by  the  importer,  and  for 
which  the  wharliiiger  has  given  delivery  warrants, 
cease  to  be  at  h/s  ri^k,  ami  he  has  no  insurable 
interest  therein  after  the  date  of  such  warrant  (u). 

Wharlingers,  warehousemen,  and  commission  agents,  wharfingers, 
having  goods  in  their   premises,  may  insure  them  in    *'" 
their  own  names,  and  in  case  of  loss  may  recover  the 
full  fimuunt  of  insurance  for  the  satisfaction  of  their 
own  claiui°  lirst,  and  hold  the  residue  for  the  owner  (v). 

Such  insurance  is  not  unusual,  even  when  not 
ordered  by  the  owners  (x) ;  and  when  made,  it  enures 
to  their  benefit. 


(r)  Skltwai/s  v.  Toild,  2  Stark,  401. 

{»)  North  liritish  inid  Meri'tintilt  \.  London,  Liverpool,  and  Globe  Co., 
5  Ch.  1).  509,  46  L.  J.  Ch.  537,  36  L.  T.  N.  S.  62<j. 

(t)  Arnutaffe  v,   Wiiiterlioltom,  1  }.l.  fa  (i.  130. 

{it)  North  Hritishand  Mercantile  v.  Moffatt,  41  L.  J.  C,  P.  I,  L.  R.  7 
C.  P.  25,  25  L.  T,  N.  S.  662,  20  W.  R.  n4.  Lock-hart  v.  Cooper,  42 
Am.  Rep.  514. 

(n)  Armitatfev.  Winterhottom,  I  M.  &;  G,  130.  Wafers  v.  MonarchCo., 
5  E.  &  B.  870,  25  L.  J.  Q.  n.  102,  26  L.  t.  217,  4  W.  R.  24s,  2  Jur. 
^-  S-  375'  London  and  S orlh-Wtstern  lliitimy  v.  (iliin,  I  Ji.  &  E.  652, 
28  L.  ir.  Q.  B.  iSS.  77  W.  R.  238,  33  L.  T.  109.  lie  J-'orfst  v.  Fulton 
Fire,  I  Hall  136  (N.  Y.),  i  N.  Y.  Sup.  Court  (Hall),  94,  130.  Sitter 
V.  Mom,  13  Pennsylvania  St.  219. 

(x)  Home  Insurance  Co.  v.  Baltimore  \Va>ehouse  Co.,  3  Otto (93  U.S.) 
527,  543- 


o 

■^ 

< 

m 


03 
> 


58 


Factor's 
interest. 


Conimission 
agent. 


Agptit  to 

obtain 

advancei. 


THE  LAWS  OF  INSURANCE. 

As  to  factor's  interest  in  goods  entrusted  to  him,  see 
the  Factors  Act,  5  &  6  Vic.  c.  39. 

A  commission  agent  is  to  all  the  world  but  his 
jirincipal  for  all  intents  and  purposes  the  owner  of  the 
goods,  and  in  an  insurance  in  his  own  name  on  the 
(roods,  if  the  policy  was  so  intended,  he  can  recover 
the  full  damage,  and  not  merely  the  amount  of  advances 
on  the  goods,  with  interest,  and  their  mercantile  com- 
mission and  charges  as  factors  (y). 

And  an  agent  to  ohtaiii  advances  for  his  princii)al 
on  "oods,  if  he  render  himself  liable  for  any  loss  whirji 
may  arise  after  their  sale,  has  an  insurable  interest 
therein  to  the  full  amount  of  the  loan  (:). 


Blanket  and  Blanket  and  floating  policies  are   sometimes   issued 

poi-riesby        to  fai'tors  or  to  warehousemen  intended  oidy  to  cover 
Bpecial  owners.  j|j,^j,„jjjj5    nuinsurcd    by    other    j)olicies,    or    to    cover 

nothiuii  more  than  the  limited  interest  which  the 
factor  or  warehouseman  may  have  in  the  property 
which  he  has  in  charge.  It  will  make  no  diller- 
t'uce  if  the  factors  or  j)arties  are  a  company  forliiddi'u 
by  their  charter  to  insure  the  goods,  which  only  pre- 
vents them  taking  riak  by  the  bailment  {o). 


Meaning  of 
"in  trust." 


Goods  the  assured's  own.  and  "  in  trust  or  on  com- 
mission," were  insured  by  a  policy  against  tire,  the 
assured  being  a  wharfinger  and  warehousenuin  who 
hnd  in  his  warehouse  goods  belonging  t(*  his  customers, 
which  were  dejiosited  with  him  in  that  capacity,  and 
on  which  he  had  a  lien  for  his  charges  for  eivrtage  and 
warehouse  rent,  but  no  further  interest  of  his  own. 
No  charge  was  made  to  his  custcuners  for  insurance, 
nor  were  they  informed  of  the  (•xi8tenct>  of  his  policy. 


(y)  De  ForcH  v.  Fulton  Fhf  Co.,  I  N.  Y.  Hup.  Court  (Hall),  Q4. 
(?)  (i'Connor  v.  ImperutI,  14  Lr.  Can   .Iiir.  219. 
(n)  Home  Iniumnce  Co.  v.  lialtimore  Warehouft  :'«.,  3  Otto  (93  U.S.), 
527.  541. 
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The  plnintifV's  waveliouse  was  burnt,  with  all  the  goods 
in  it,  and  the  company  paid  tlie  value  of  his  own 
rroods  and  the  amount  of  his  lien  on  his  customer's 
goods,  but  refused  to  pay  the  amount  of  the  customer's 
interest  in  the  goods  beyond  the  lien.  11ie  court,  how- 
ever, decided  that  tlie  goods  of  the  customer  were  in  trust 
within  the  meaning  of  the  policy,  and  that  the  assured 
was  entitled  to  recover  the  entire  value,  and  would  be 
entitled  to  ap]tly  so  much  to  cover  liis  own  interest, 
and  would  l)e  trustee  for  tlie  owners  as  to  the  rest.  In 
giving  judgment,  Lord  C'ainpltell,  C.-.T.,  said,  "  What  is 
meant  in  these  ])olicies  l)y  goods  in  trust?  I  think  it 
means  goods  with  which  the  assured  were  entrusted, 
not  goods  held  in  trust  in  the  strict  technical  sense"  (h). 

If  a  ])ulicy  contains  the  condition  that  goods  held  Goods  "in 
in  trust  must  be  insured  as  such  otherwise  the  ])o]icy 
will  not  coyoY  them,  the  following  test  may  be  ap})lied 
to  determine  whether  the  goods  are  held  in  trust  and 
come  within  the  condition.  If  tlu^re  is  reserved  to  the 
itailor  tie  right  to  claim  a  redelivery  of  tlie  ]iropcrty 
de]iosited,  tlie  bailment  is  generally  within  the  con- 
dition and  the  property  lieid  on  trust,  l^ut  where 
there  is  a  delivery  of  property  o.i  a  contract  for  an 
equivaleni  in  money  or  some  other  valuable  commodity, 
and  not  for  a  return  of  the  identical  subject-matter  in 
its  original  or  an  altered  form,  this  is  a  transfer  of  the 
property  for  value  ami  not  a  delivery  in  trust  (r). 

"Goods    the    assured's    own    in   trust   or  on   com- insurer's 
missi(»n  for  which  they  are  resuonsible,"  were  insured  I'^uelfto 
liV  a  ixjlicy  against  fire.     'J'he  <'Oods  were  destroyed  by  that  of 

n  ,,  .  ,       ,  ,  1    ,       assured. 

fire,  and  tlu;  question  wlietho)'  tfiey  were  covered  by 
the  policy  came  before  the  t'ourt  for  determination. 
In  giving  the  judgment  of  th'i  court,  Keating,  J.,  after 
referring  to  the  form  of  th(;  policies  in  the  cases  of 
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(fc)  Donoliison  v.  Mnnchrstrr  hi.i.  14  C.  S.  C.  (ist  series)  601. 
Watfis  V.  Monarch,  Ac,  5  1'].  k  15.  870,  25  L.  J.  Q.  B.  I02,  26  L.  T. 
217,  4  W.  R.  245. 

(c)  fnnth  Ai(.itialian  v  Pandell,  L.  R.  3  T.  C.  loi,  22  L.  T.  N.  S. 
84^,  6  Moore  (N.  S.),  P.  C.  341. 
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Waters  v.  The  Monarch,  tCr.  Co.  (d)  and  L.  &  N.-  W.  Co.  v. 
Glf/n  (e),  said,  "  It  will  be  observed  that  the  wording 
in  tlie  present  policy  is  essentially  diflerent,  for  whilst 
ill  the  cases  referred  to  the  insurance  extended  to 
goods  '  in  trust  or  on  cominission  generally,'  in  the 
present  case  it  is  expressly  limited  to  'goods  in  trust 
or  on  romniission,  for  which  they  (the  assured)  are 
responsible.'  In  L.  cC-  i^'.-  JF.  J\.  Co.  v.  Gli/n,  Erie  and 
Hill,  J.J.,  had  thrown  out  that  if  insurance  companies 
wished  in  future  to  limit  their  responsibility  to  the 
responsil)ility  of  the  assured,  tliey  must  employ  express 
words  to  that  eflect.  Jt  seems  to  us  that  the  present 
plaintills  (the  insurance  coiiii)aiiy)  have  doncf  so  in 
this  policy,  and  have  expressly  limited  their  liaMliLy  to 
such  floods  as  were  held  in  trust  bv  tlu;  assured  and 
for  which  they  were  res])onsible.  It  follows  that  the 
goods  in  question  f(jr  which  the  assured  were  not 
responsible  were  not  covered  by  the  policy,  and  con- 
sequently tliat  the  insurance  company  are  entitled  to 
the  judgment  of  the  court "  (/). 

AVhere  deposit      Wiicrc  com  was  deposited  by  farmers  with  a  miller 

of  goods  1   1  1  •!  1  c      1 

amounts  to  a  to  be  storcd  and  used  by  the  miller  as  })art  of  ihe 
not  held  nr*^  or  liuaiy  stock  of  his  trade,  and  was  l)y  him  mixed 
with  other  corn  deposited  with  him  for  a  similar 
purpose,  the  farmers  having  the  option  of  claiming  at 
any  time  an  equal  quantity  of  wheat  of  'he  like 
quality  or  its  value  in  citst,  it  was  held  ti::>t  the 
transaction  was  virtually  a  sale  and  not  a  bailment  by 
the  farmers  to  the  miller,  and  that  therefore  the  miller 
could  claim  under  a  policy  of  insurance  as  for  his  own 
property,  and  that  it  was  not  necessary  t  be  described 
as  goods  and  held  in  trust  ((/). 

Where  goods  remaining  with   the    vendoia   at   the 
buyers'  risk,  l)y  agreement  between  them  and    their 

id)  5  E.  &  B.  870,  25  //  J.  Q.  K  102,  zfj  J,.  T.  217,  4  W.  R   243. 

(()  28  L.  J.  Q.  B.  188,  I  V,  i  V'  f>-:)2.  J3  T.  T.  109.  7  W.  R   258. 

{/)  North  Britit/i  and  Mrrcijiltlr,  4'r.  Co.  v,  Afof'iff,  2$  L.  T.  N".  8.  662 
L.  R  7,  C.  P.  25.  4J  h.  J.  X,  S.  C.  P.  I,  20  W.  K    114. 

(r/)  So'ith-AuBtralian  (,'n.  v.  Il/indfll,  L.  R.  3  P,  C.  »or,  6  Mof> 
r.  C.  (N.  S.)  341,  22  L  T,  N  S.  84 {.  TUl  V.  Liverpool,  Ac,  18  U 
Car.  C.  P.  192. 
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customers,  were  burnt,  and  at  the  time  of  the  fire  the 
vendors  had  Uoating  policies  of  insurance  which  covered 
"  goods  on  tlie  premises,  sold  and  paid  for  but  not 
removed,"  but  they  had  no  understanding  with  their 
customers  as  to  any  insurance,  and  tiie  aujount  of 
insurance  money  which'  th';  vendor?  received  from  the 
insurance  company  was  not  sullicient  to  cover  the  loss 
of  their  own  goods  exclusive  of  the  goods  sold,  it 
was  held  that  as  there  was  no  contract  between  the 
vendors  and  their  customers  as  to  insurance,  the 
vendors  were  under  no  obligation  in  the  matter,  and 
were  entitled  to  appropriate  to  their  own  losses  the 
whole  sum  received  from  the  insurance  oilice  (/<). 

The   purchaser   of  barrels   of   oil  not  yet  actually  Assured  may 
identified  and  separated  from  other  barrels  of  oil  stored  Jl^tTrirt'ir^'^ 
in  the  same  place,  has  been  held  in   Canada  to  have  """''" ""' 

.  '^  seiiavated  from 

an  insurable  interest  as  owner  of  so  many  barrels  as  he  imiiv,  but 
insured  (/),  on  i)roof  that  at  the  time  of  getting  the  Jli^HsU.'"" 
warehouse  receipt  and  of  the  lire,  goods  to  the  amount 
of  the  brand  named  in  the  receipt  were  in  store  (/•). 
And  in  this  country  the  purchaser  of  goods  will  have 
an  insuniMe  interest  tlu'rein  if  they  are  at  his  risk, 
even  though  they  have  not  been  speciticall}'  appropriated 
to  him  jirior  to  the  loss.  For  in  Stock  v.  I/u/lis  (/), 
Lindley,  L.  J.,  said,  "  Agreeing  with  Field,  J.,  that  there 
w.is  no  ;  /pj'oj)riaLion  of  goods  so  as  to  pass  the  pro- 
perly from  1  >rake  &  Son  to  the  plaiutill",  it  appears  to 
niH  tb  it  i'  'vas  the  intention  of  the  parties  that  the 
'  ::  tons  part  of  the  cargo  should  be  at  the  risk  of 
'AM  pl'.iintiir.  h  that  is  once  conceded,  there  is  no 
fin  tiler  difliculty  in  the  case,  because  no  authority  was 
cited,  ill  could  be,  that  a  man  who  is  liable  to  pay  for 
goods  lias  not  got  an  insurable  intert'st  in  them." 


(/()  /)al(/U.'</i  V.  Jiurlidnan,  16  C  S.  C.  (2nd  series)  ^^2.  Martintau 
V.  Ki'rhi,,;,,  L.  H.  7  (l  15.  436,  41  L.  J.  (,>.  K  227,  26  L.  T.  N.  S.  836, 
-o  W.  K   7O9 

(1)  Malt/iciriinn  v.  /loi/nl  /iiHiiriirice  Cu.,  16  Lr.  Can.  Jur.  45.  Clark 
V.  Wts'irii,  25  U.  V.  ii.  H.  209. 

(Jti  Wilsiin  V.  Cili:tus,  tfr.  Co.,  19  Lr.  Can.  Jur.  175.  Utanton  v.  t/na, 
17  lidwtr  Can.  .hir.  2S1. 

(/)  iVut'/t  V.  /)i(//i.i,  1 2  i-l  B.  D.  564 ;  reveriiing  »un»e  case,  9  (^.  li.  U  708. 
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THE  LAWS  OF  INSURANCE. 

A  person  who  has  contracted  to  make  an  insurable 
thin"  fur  another  has  an  insurable  interest  tlierein 
until  it  is  coni])lete  or  passes  to  the  person  to  whoso 
order  it  is  made,  since  he  ciinnot  get  paid  till  it  is 
completed,  in  the  absence  of  special  stipulations  (in). 
Thus  where  there  was  a  contract  to  put  machinery  on 
defendant's  ijremises  and  keep  it  in  repair  for  two 
years,  the  price  bein;jj  i)ayable  on  completion,  but 
before  completion  (n)  an  accidental  tire  destroyed  the 
machinery,  the  plaintill's  were  held  not  entitled  to  re- 
cover for  the  work  they  had  done  (o). 

A  ho)ia  fide  equitable  interest  in  property,  the  legal 
title  whereto  appears  to  be  in  an(»ther,  may  be  insured. 
So  may  also  tlie  legal  interest  be  insured,  for  the  interest 
both  of  a  trustee  and  of  his  cestui  que  trust  is  an 
insurable  one  (/>). 

BeneficiHl  If  the  beneficial  title  is  insured,  the  fact  that  the  legal 

owner.  ""  ^  estate  is  outstanding  in  another  will  not  vitiate  a  policy 
requiring  that  the  assured  should  be  entire,  unciualilied, 
and  sole  owner  for  his  own  use  and  benetit  ((/). 


And  where  the  plaintiff  had  mortgaged  his  contract 
in  the  goods  and  freight  to  the  defendant,  and  although 
the  defendant  might  have  insured  the  legal  amount  un 
his  own  account,  he  might  also  have  iiisured  the 
equitable  amount  remaining  in  the  plaintilf  on  the 
plaiiiUrrH  account  (/•). 


Km)  See  Untnt  \\  J'arkinson  Imumnci,  J  IJ.  k  J'.  S5,  iinie. 

(a)  American  law  hcrtDii  in  May  Ins.  116. 

(0)  Afiphlii/  V,  MiHTS,  L.  1(  i,  C  P.  651.  llujiuixite  v.  Cummerci'al 
Union,  I'Vlj. 'i>S84,  C/.  W. 

(//)  Londiin  and  SiirtIi\V(xt(  ru  /{(il/inn/  v.  d'h/ii,  I  K.  Si  K.  652,  I  .Jiir. 
N.  S.  1004,  2S  L.  .1.  q.  B.  iSS,  jj  />.  T.  Kji),  7  W.  n.  238.  /vV/>. 
JI(>n;/htoii,  17  Vu.s.  253.  L'.r/).  Yalldji.  15  Ws.  67.  L'liindtii  v.  Aiidcrsuii, 
5  T.  H.  709.  W/i/flc  V.  //(line  Jn.iuruiice  Co.,  14  Jjr.  Can.  Jur.  30. 
J.ucenci  V.  Crawford,  2  ^.  K.  324,  i  Taunt.  325.  Tidsuull  v.  A)t;/rr- 
steiti,  Vaakkt',  151,  31I  cditinn,  204.  /////  v.  Sirnlan,  I  15.  &  1'.  315. 
Waters  V.  .Monarch,  5  E.  k  B.  881,  25  L.  J.  C^.  B.  102,  26  L.  T.  217,  4 
W.  K.  245. 

(7)  Amtricttn  Buakil  Cos.  v.  /•'annrdle  Insurance  Co.,  3  Hughes, 
U.  S,  Circuit  Ct.  251. 

(r)  inmith  V.  Lasci'lhs,  2  T.  R.  1 88. 
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A  purchaser  also  has  an  ius arable  interest  in  the  Purchaser, 
premises  purchased  from  the  signing  of  the  contract, 
and  before  completion,  since  ho  has  the  whole  equit- 
able estate  therein,  and  the  property  is  at  his  risk  ; 
and  if  it  is  burned  down,  he  must  still  pay  for  it  (s). 
This  interest  exists  equally  though  the  purchaser  is  Purchaser'* 
suing  for  specific  performance  (i),  or  for  rescission  of 
the  contract,  or  has  not  found  his  purchase-money 
or  any  part  thereof.  Circumstances  may  arise  to 
defeat  his  title  to  recover  on  his  policy,  such  as  failure 
to  obtain  specific  performance,  or  decree  to  rescind  the 
contract  of  sale  (//).  An  unpaid  vendor  of  property  Unpitid 
who  is  still  in  possession  has  an  insurable  interest, 
and  may  recover  under  a  policy  of  fire  insurance ;  for 
until  ho  is  i)aid  he  cannot  tell  for  certain  whether  he 
will  ultimately  get  his  purchase-money  or  not.  If  he 
were  not  allowed  to  insure,  and  the  property  were 
destroyed  by  fire,  he  would  have  to  rely  entirely  ou 
the  solvency  of  the  purchaser  (c). 

A  man  who  had  bought  a  locomotive,  and  had  it 
on  his  own  ja'cmises,  was  suing  for  rescission  of  the 
contract  wiieu  lie  insured  the  locomotive.  Decree  of 
rescission  was  pronounced  before  the  fire,  but  no  notice 
of  the  action  was  given  to  the  insurers,  antl  it  was  held 
that  the  })urciiiiser  had  an  insurable  interest  in  the 
locomotive,  but  that  the  benelit  of  the  insurance  enured 
to  the  vendor. 

A  vendor  who  has  been  paid  for  the  property  sold.  Paid  vendor, 
but  has  not  conveyed  it,  ceases  from  the  time  of  pay- 
ment to   have  any  insurable  interest  in  the  premises, 

{k)  I'aliic  V.  Milla;  6  Vcs.  349.  Poole  v.  Adams,  12  W.  R.  6Sj,  10 
r..  T.  N.  .S.  2S7.  See  /{,ii/,iir  v.  Prtston,  iS  Cli.  I).  I,  50  L.  J.  Ch. 
472,  44  li.  T.  N.  S.  787,  29  W.  U.  547.  JJut  see  tiuthcrlaiut  v.  Pratt, 
1 1  M.  &  W.  296. 

(0  Milli'jaii  V.  h'ljiiitnble,  16  V.  C  l^.  IJ.  514.  Hin^  Columbian  Insur- 
ance Co.  V.  Lawniu'c,  2  Peters  U.  S.  25,  10  Peters  (U.  S.)  507,  luid  r.lna 
Co.  V.  Tjihr,  i6  W.'iid.  (N.  Y.)  39. 

(h)  4  Dalle iz,  l8()S,  ]).  I,  3S7. 

((')  Colli ui/riUi/f  V,  /uH/al  JJxchan'/f  Assuniucf,  37  L.  T.  N.  S.  525,  3 
y.  B.  D.  173,  47  L.  .).  (l  13.  32,  26  W.  a.  112. 
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THE  LAWS  OF  INSURANCE. 


having  only  a  bare   legal   estate   without    beneficial 
interest,  lien,  or  liability  (w). 

Whenvoiuior'g  The  cxact  point  at  which  the  vrnilor's  insurable 
'cS'io  ns  to  interest  censes  may  be  (luestiuned.  In  Cul/inj/ridijc  v. 
disentitle  him  Jioml  ExclunKic  U),  the  veucltir  was  unpaid,  and  had  not 

to  DollCV"  \f       \     f 

money.  couveyed.     Lush.,  J.,  there  seemed  to  consider  actual 

conveyance  the  point  at  which  the  vendor's  interest 
ceased.  But  in  a  New  South  "Wales  case  decided  iu 
1 88  I  {}/),  it  was  held  that  a  paid  vendor  who  had  not 
executed  the  conveyance,  had  no  real  interest  in  the 
proi)erty,  but  only  a  bare  legal  estate,  of  which  he  was 
under  contract  to  divest  himself,  and  it  was  in  that 
case  said  that  in  the  absence  of  anything  to  establish 
the  existence  of  a  real  interest  (something  to  lose),  or 
that  there  was  an  arrangement  with  the  purchaser  to 
keep  the  policy  alive  for  his  benelit,  the  vendor  could 
uot  succeed.  This  decision  was  arrived  at  after  full 
consideration  of  the  authorities,  and  seems  the  inoie 
correct;  and  it  anticipated  the  principle  afterwards 
laid  down  in  Castcllaiii  v.  .Pnston. 


Sale  in  fraud 
of  creditor. 

Covenant  to 
insure. 


A  vendor  and  purchaser  have  been  held  in  Canada 
to  have  an  insurable  interest,  although  the  sale  was  iu 
fraud  of  creditors  (:;).  A  covenant  to  insure  gives  an 
interest,  and  it  has  been  held  that  where  the  covenant 
was  to  insure  two  sets  of  premises  held  for  diU'erent  terms 
for  ;^2000,  that  the  obligation  to  insure  on  that  amount 
continued  after  the  expiry  of  the  shorter  term  {((). 

Tests  of  Where  the  question  of  insurable  interest  or  unin- 

interest  on  sitle  ^  ^       •    i.         ,.        •  i  i  if. 

ofgofis.  surable  interest  arises  upon  a  bargani  and  a  sale  oi 
goods,  the  real  test  to  be  applied  in  determining  whether 
the  party  eflecting  the  policy  had  such  an  interest  is, 


(w)  .\ew  South  Wales  Bank  v.  Xortk  lintith  and  Mercantile,  <Li:  Co., 
2  N.  S.  W.  Law,  239. 

^a;)  3(2.  B.  D.  173, 47  L.  J.  Q.  B.  32,  37  L.  T.  N.  S.  525,  26  W.  H.  112. 

iy)  iWw  ."^out/t  W'a/is  Uah/cv.  yoitk  Brithhand  MeicautUe  Insurance 
Co.,  2  N.  S.  W.  Law,  239.  Per  contra,  see  Innurunce  Co.  v.  UpdeO'raff, 
21  Pennsylvania  513. 

(2)  Pettigrew's  Case,  28  I'.  C.  C.  P.  70. 

(a)  ticckman  v.  Isaac,  6  L.  T.  N.  S.  383. 
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were  the  goods  at  his  risk  ?  If  they  were,  he  would 
have  an  insurable  interest.  If  they  were  not,  he 
would  not  have  an  insurable  interest  (b). 

The  Stat.  1 4  Geo.  III.  c.  48  does  not  prohibit  a  policy  Trust  policies 
of  lil'e  insurance  from  being  granted  to  one  person  in 
trust  for  another  where  the  names  of  both  persons  appear  Names  of 

Up  p  ,\       •      I  L  /■  \         A       •  trustees  iiud 

le  lace  ol  the  instrument  {c).     An  nisurance  on  0.  q.  t.  must 

the  life  of  A  by  B,  a  creditor,  as  a  trustee  for  C,  who  "PP*^*'- 

has  no  interest  in  the  life,  would  be  void  (if). 

A  trustee  is  justilied  in  insuring  in  coui-se  of  good  Trustee  may 
iiiunagement  at  the  cost  of  the  estate,  and  where  the  expense  of 
irsdii  q>ie  trust  is  an  infant  the  trustee  is  empowered ''*'"*"• 
by  statute  to  insure  (c). 

lUit  if  a  trustee  or  executor  insures,  even  though  His  insunmoe 
with  his  own  muney,  and  without  the  knowledge  of  trustee  when 
his  cestui  one  trust,  he  will  be  considered  to  have  eH'ected  ^'''''  "*" 

^  '  mouey. 

the  insurance  in  his  representative  character;  and 
after  deducting  the  amount  of  the  premiums  he  has 
paid,  he  will  have  to  account  for  the  balance  to  the 
persons  to  whom  the  beneiicial  interest  belongs  (/). 

Under  the  Trustee  IJelief  Act,  it  seems  that  an  in-  Company  not 

,  pay  into  court 

sunince  company  cannot  pay  into    court  the   amount  under  Trustee 
due  from  tiiem  on  the  death  of  a  person  whose  life  ^^^^'*^  ^°^' 
has  been  insured,  disputes  having  arisen  as  to  who  are 
the  parties  entitled  t(j  the  money  ((j). 

An  executor  or  administrator  has  an   interest   by  Executor, 
virtue  of  his  position  as  legal  personal  representative 
mid  guardian  of  the  assets  (//),  and  he  has  suflicicnt 

{b)  Anderson  v.  Morice,  46  L.  J.  C.  P.  Ii,  35  L.  T.  N.  S.  566,  25  W. 
K.  14,  per  Hatluily,  L.-C,  i  A.  C.  742. 

(c)  Collclt  V.  Moirlmni,  9  Hare,  162,  21  L.  J.  Cli.  S78. 

(d)  Lewin,  Law  of  Trusts,  7  eii.  95. 

(e)  Ltnviii,  506.  J-^.rp.  Andrews,  2  Kosc,  412,  I  Mail.  573.  Fry  v.  Fry, 
27  lieav.  146.     44  &  45  Vic,  cap.  41,  sec.  42,  sub-sees.  2  and  3. 

(f)  Exp,  Andrvivs,  i  Madd.  573,  2  Kosu,  410.  Sidumvjs  v.  U'odd,  2 
Stark,  400.  Arniituijc  v.  Wintcrbottom,  I  M.  &  (j!.  130.  Holland  v.  bmith, 
6  Esp.  1 1 . 

(<i)  Matthew  V.  Nurthern,  ,lc.  Co.,  9  Cli.  D.  So,  38  L.  T.  N.  S.  468, 
47  L.  J.  Ch.  562. 

(h)  Croft  V.  Lindsay,  Freeni.  (Ch.)  i.  liailey  v.  Ooold,  4  Y.  &  C. 
(Excli.)  221,  cxj).  Andrews,  2  Rose,  410,  i  Mad.  573. 
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De  ton  turt. 


Obligiition  of 
executor  to 

iUDUl'O. 


Mortgagor. 


Mortgagor  can 
recover  full 
value. 


THE  LAWS  OF  INSURANCE. 

interest  to  insure  in  his  own  uiinie  the  life  of  a  person 
who  gninteel  an  annuity  to  his  testator,  and  which  the 
testator  bequeathed  to  persons  not  parties  to  the 
insurance  (i).  An  executor  ilc  son  tort  possesses  such 
an  interest  {j).  An  executor  or  administrator  is  nut 
under  any  obligation  to  insure,  nor  personally  liable  if 
he  fails  to  do  so  (/.),  unless  he  is  under  express  direc- 
tions. And  where  a  testator  as  lessee  was  bound  to 
insure,  but  allowed  the  insurance  to  exi)ire  and  then 
died,  the  executors  did  nut  renew  the  insurance,  ami 
tiie  house  was  burnt  down  whilst  uninsured ;  the  exe- 
cutors, however,  were  nut  lield  liable  fur  not  keeping 
up  the  insurance  (/). 

A  mortgagor  who  has  conveyed  away  the  le.;al 
estate,  wiiether  he  be  in  possession  or  not,  has  an 
insurable  interest  until  foreclosure  absolute  (///). 

So  also  if  he  has  executed  an  al)sulute  transfrr  of 
the  property,  if  it  has  also  been  agreeil  with  the  trans- 
ferree  that  such  transfer  is  only  by  way  of  charge  {a). 

Nor  does  it  seem  to  matter  whelliur  such  conveyance 
be  by  way  of  suretyship  or  for  a  princij)al  debt  {o). 

Where  an  insurance  is  made  by  a  mortgagor  on 
premises  on  his  own  account,  notwilhstaniling  any 
mortgage  or  other  incumbrance  on  the  premises,  he 
will  be  entitled  to  rei'over  the  whole  amount  of  bis 
loss,  not  exceeding  the  insurance,  since  the  whole  loss 
is  his  own,  and  he  remains  personally  liable  to  the 


(i)  'TiiUiceU  V.  Atv/rrntcin,  IVake,  204. 

(j)  Marks  v.  llamiltun,  7  Ex.  323,  21  L.  .T.  Kx.  109,  16  Jur.  152,  iS 
L.  T.  260.     LiiKihji  V.  (^itccii,  I  Han.  (Xuw  liruns.)  2S0. 

(X)  Croft  \:  Limhuji,  Fruem.  (Cli.)  i.  lialhji  v.  liuuld,  4  Y.  &  C. 
(Exch.)  221,  exp.  Andrews,  2  Ko.se,  410,  I  iliidJ.  573. 

(/)  Tidswdl  V.  Anjcrstcin,  Pt-ake,  204. 

(m)[Parktr  v.  Equita'U,  4  All.  562  (Now  Brun.s.)  Ktllif  v.  Phoenix, 
2  Han.  (New  Brun.s.)  266.  See  Marts  v.  Cumherlaml  Co.,  44  Now 
Jersey  Law,  478,  and  RiMand  County  Co.  v.  Sampson,  38  Uhio  St., 
672. 

(n)  Ward  v.  Ucck,  13  C.  B.  N.  S.  673-4.  And  Gardner  v.  Cazcnoce, 
I  H.  &  N.  423,  which  discusses  the  effect  of  such  conveyance. 

(o)  :<mUk  V.  Roijul,  27  U.  C.  (C^.B.)  54. 
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mortgagee  or  other  encumbrancer  for  the  full  amount 
of  the  debt  or  encumbruuue  (p). 

Assignment  to  mortgagee  oi'  mortgagor's  policy,  if 
consented  to  by  comi)any  if  such  consent  be  needed,  is 
merely  an  equitable  transfer  s(j  as  to  enable  a  mort- 
gagee to  recover  in  case  of  loss  (p). 

A  Judgment  creditor  has  in  America,  in  virtue  of  JudKment 
his  judgment,  an  insurable  interest  in  his  debtor's  pro-  i'l'itei'est  hi 
l)erty;   but  he    canncjt   recover  from  tlie  insurer   any '•'^''J'"'''* "■,'"' 

'        *'   '  .  *'    bankrupt  H 

injury  thereto  as  for  a  loss  to  himself,  unless  he  also  i>ioi)uiiy. 
siiows  that  the  judgment  debtor  has  not  sullicient 
property  left  out  of  Mhich  the  judgment  can  be  satis- 
tied  («/).  And  a  creditor  has  in  that  country  been 
also  held  to  have  an  insurable  interest  in  the  insurable 
portion  of  a  bankrupt's  assets  (r). 

A   pawnbroker  or  other  pletlgee  has   an    insurable  riodgce. 
interest  in  the  ])ro})erty  pledged  to  the  amount  of  his 
loan  ;  and  as  a  i)awnbroker  is  by  statute  nuide  liable  for  rawubiokur. 
liiy.s  by  lire  of  jjawned  property,  he  is  allowed  to  insure 
the  lull  value  thereof  (s). 

A  promise  by  a  creditor  to  a  debtor  without  con-  Promise  not 
sideration  not  to  recpiire  jiityment  of  his  debt  during  j^iyniLut" 
hi,s  life,  does  not  give  the  debtor  an  insurable  interest  "^  '^'^^^' 
in  the  life  of  the  creditor  (/). 

A  creditor  has  an  .usumide  interest  botli  in  the  life  Creditor, 
of  his  debtor  and  of  any  surety  for  the  debt. 

A  surety  has  an  insurable  interest  in  the  life  of  his 
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(p)  Carpi'idcr  v.  Provkhnce  Waahhujluu,  i6  I'uturs,  U.  S.  495,  501, 
per  Story,  J. 

(7)  !S}jare  v.  Home  Mutual  J^iaurance  Co.,  8  Sawyer  (U.  S.  C.  Ct.) 
CiS. 

(»•)  liohrbiick  V.  Oirmaitia  Co.,  62  X.  Y.  47. 

(*)  3Si  36  Vi^t-  c.  93  ».  27. 

(0  JJibduH  V.  ir«^  32  L.  J.  (l  B.  85,  7  L.  T.  N.  S.  854,  3  B.  &  S. 
579,  u  W.  K.  423,  9  Jur.  N.  S.  747. 
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Extent  of 
creditor's  in 
terest. 


Debt  must  be 
lawful. 


co-surety    to    the    extent   of    his    proportion    of   the 
debt,  and  also  in  the  life  of  the  principal  debtor  (u). 

The  limit  of  the  creditor's  insurable  interest  is  the 
amount  of  the  debt  at  the  time  when  the  policy  is 
granted  (v). 

The  debt  must,  however,  be  one  which  the  law  recog- 
nises ;  therefore  a  sum  won  at  gambling  would  not  be 
Debt  of  minor,  sufficient.    But  a  note  given  for  a  debt  incurred  during 
minority  gives  an  insurable  interest  (w). 

Although  the  debt  may  have  been  paid  since  the 
date  of  the  insurance,  the  policy  money  is  still 
recoverable  (x)^ 

The  creditor's  right  to  the  policy  money  is  not 
affeo^'ed  by  the  debt  becoming  statute- barred  before  the 
life  drops  (y). 


Paid  since 
policy. 


Statute 
barred. 


Fully  secured.  It  would  seem  that  a  secured  creditor,  whose  security 
appears  to  be  ample,  has  nevertheless  an  insurable 
interest  in  liis  debtor's  life ;  for  Lord  Kenyon  said  (z), 
"  A  creditor  has  certainlv  an  interest  in  the  life  of  his 
debtor,  because  the  means  by  which  he  was  to  be 
satisfied  might  materially  depend  upon  it,  and  at  all 
events  the  death  must  in  all  cases  in  some  degree 
lessen  the  security." 


Policy  on  life 
of  debtor's 
wife. 


A  debtor  and  his  wife  assigned  a  chose  in  action  of 
the  wife  to  a  creditor  of  the  husband  to  secure  ;^300 
owing  by  the  husband.  The  creditor  insured  the  life 
of  the  wife  for  ^200 ;  and  although  the  chose  in 
action  was  not  reduced  into  possession  during  the  life 


(")  Von  Lindmau  v.  Deshorouyk,  3  C.  &  P.  353,  8  B.  &  C.  586. 
Branford  v.  Saunders,  25  W.  R.  650. 

(i)  Anderson  v.  Mie,  2  Park,  8  ed.  915.  Godsall  v.  lioldero.  9 
East.  72. 

(w)  Buyer  v.  Mie,  2  Park.  8  ed.  914. 

(x)  Laiv  V.  London  Indispulable,  I  Kay  &  J.  223,  24  L.  J.  Ch.  196. 
I  Jur.  N.  S.  179,  3  W.  R.  I5>j,  24  L.  T.  108. 

(y)  Garner  v.  Moore,  3  Drew,  277,  24  L.  J.  Cli.  687.  llawls  v. 
American,  36  Barb.  N.  Y.  357,  Bliss.  Life  Insurance,  §§  18-37. 

(a)  Anderson  v.  Edie,  2  Park,  8  ed.  914. 
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of  the  wife,  on  her  death  the  creditor  was  held  to  have 
an  insurable  interest  (a). 


Where  A  and  B  jointly  execute  a  bond  as  a  collateral  Joint  debtors, 
security  for  the  repayment  of  a  sum  of  money,  A  has 
an  interest  in  B's  life  in  respect  of  his  liability  in  case 
of  B's  death  to  po,y  the  whole  of  the  debt.  But  his 
interest  in  the  life  is  only  in  half  the  amount  of  the 
debt  secured  by  the  bond,  since  he  was  in  any  event 
liable  for  the  other  half  (&). 

A  mortgagee  has  an  insurable  interest  in  the  mort-  Mortgage 
gaged  property  up  to  the  amount  of  the  debt,  whether  ^nd^debt!  ^'^ 
the  mortgage  is  legal  or  equitable ;  and  it  seems 
perfectly  clear  that  a  person  having  a  lien  or  an 
interest  in  the  nature  of  a  lien  on  the  property  in- 
sured has  an  insurable  interest,  and  it  will  make  no 
difference  in  such  a  case  that  he  might  still  have  a 
right  to  pursue  his  debtor  personally  for  the  debt  on 
account  of  which  the  lien  attached  (c).  A  debt  which 
has  no  reference  to  the  article  insured,  and  which  can- 
not create  a  lien  on  it,  will  not  give  an  insurable 
interest ;  but  a  debt  which  arises  in  consequence  of 
the  article  insured,  and  which  would  have  given  a  lien 
on  it,  does  give  an  insurable  interest  (d) ;  q,nd  see 
Davies  v.  Home  Ins.  3  U.  C.  (App.)  269,  where  it  was 
held  that  the  indorser  of  an  accommodatioji  bill  had  an 
insuralde  interest  in  the  goods  for  which  the  bill  was 
given,  if  it  had  been  agreed  that  he  should  be  paid  out 
of  the  proceeds  of  such  goods.  Neither  actual  nor  con- 
structive possession  of  the  property  need  be  in  the 
assured  either  when  the  policy  is  issued  or  the  loss 
happens.  It  is  enough  to  have  an  equita!:lo  lien  on 
the  specific  property  covered  by  the  policy  (e). 
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(a)  Ilcnson  v.  Blackicell,  4  Hare.  434,  9  Jur.  390,  14  Jj.  J.  Ch,  329. 

(b)  Branford  v.  launders,  25  W.  R.  650. 

(c)  Hanaix  v.  Fiahinij  Insurance  Co.,  3  Sumner,  139,  per  Story,  J.  ; 
and  see  Clarke  v.  Scottish  Imperial,  4  Canada  S.  C.  192. 

(d)  Wolff  V.  Ilorncastl'',  i  B.  &  P.  323,  per  Buller,  J. 

(e)  Henry,  J.,  in  Clarke  v.  Scottish  Imperial,  4  Can.  S.  C.  213. 
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THE  LAWS  OF  INSURAXCE. 


Policy  good  If  the  interest  of  the  assured  be  liable  to  be  defeated 

fS'st  may    by  the  act  of  a  third  person,  or  be  voidable,  the  policy 
be  defeated  by  ^jjl  j^^^  therefore  be  invalidated  under   14  Geo.  III. 

third  person. 

C.  48,  S.   2  (/). 

Insurance  against  death  by  accident  is  within  the 
statute  as  to  interest  {g). 

The  statute  (s.  2)  requires  the  name  of  the  person  for 
whose  use  or  benefit,  or  on  whose  account  the  policy 
is  effected,  to  be  inserted  therein  (A).  Therefore  where 
a  husband  obtained  a  loan  from  his  wife's  trustees 
upon  his  obtaining  a  surety  for  its  repayment,  and  the 
surety  stipulated  that  the  husband  should  insure  his 
wife's  life,  the  husband  having  induced  his  wife  to 
insure  her  own  life  in  her  own  name  without  reference 
to  its  being  for  her  husl>and,  the  policy  was  held 
void  {%). 


Insurable  in- 
terest requisite 
in  accidental 
insurance. 

Name  of 
person 
interested 
must  appear. 


Fire  insurance  Where  insurance  against  loss  by  fire  is  effected  by 
i'n  firm'^namr  ^  member  of  a  firm  in  the  firm's  name  upon  property 
policy  beJongH  of  the  firm,  and  the  premium  therefor  is  paid  from 
funds  of  tlie  firm  though  charged  by  such  member  to 
himself,  the  insurance  will  be  for  the  benefit  of  the 
firm,  notwithstanding  that  the  partner  thus  effecting  it 
intends  it  for  his  own  private  benefit  {j). 


It  is  immaterial  whether  the  contract  in  relation  to 
which  the  insurable  interest  arises  is  or  is  not  under 
seal  or  in  writing,  or  whether  it  is  merely  verbal,  so 
far  as  the  rights  of  the  parties  are  concerned.     This 


(f)  f/ill  V.  Scnrtan,  I  Bos.  &  P.  315.  JAndcnnu  v.  De»hnrouqh,  8 
B.  &  C.  586,  3  C.  &  r.  353.  Clay  v.  Jlarrisov,  10  B.  &  C.  99.  Dwyer 
V.  Edie,  2  Park,  914. 

(,7)  ShilUnri  v.  Arridental  Dcnfh  fnmrnnre  Co.,  \  F.  &  F.  1 16,  2  H.  &  N. 
42,  26  L.  J.  Exch.  266,  27  L.  J.  Ex.  16,  29  L.  T.  98,  5  W.  R.  567. 

(/()  Iloihnii  V.  Obscrrn;  ,ir.  Co.,  8  E.  &  B.  40,  3  Jur.  N.  S.  1125,  26 
L.  J.  Q.  B.  303,  29  li.  T.  278,  5  W.  R.  712. 

(i)  J-vans  v.  Bignold,  20  L.  T.  N.  S.  659,  L.  R.  4  Q.  B.  622,  38 
L.  J.  N.  S.  Q.  B.  293,  10  B.  &  S.  621,  17  W.  R.  882. 

(j)  'Tebbitts  v,  Dcarbor.t,  74  Maine  392  (1883). 
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circumstance  only  v.aries  the  mode  of  proof  without 
altering  the  principle  or  .vhich  the  rights  of  the  parties 
depend  (k). 


If  a  policy  in  the  name  and  on  the  life  of  another  Absence  of 
be  effected  for  his  own  benefit  by  a  person  who  has  no  interest  only 
insurable  interest  in  such  life,  and  the  insurance  com-  defence  to 

'  ...  insurer. 

pany,  on  the  death  of  the  person  whose  life  is  msured, 
pays  the  insurance  money  to  the  person  effecting  the 
insurance,  he  is  entitled  to  retain  the  money  as  against 
the  legal  persona^,  representative  of  the  deceased ;  and 
although  the  illegality  of  the  policy  under  14  Geo.  ITI. 
c.  48  on  the  ground  of  absence  of  insurable  interest 
would  have  constituted  a  good  defence  to  an  action 
against  the  insurance  company  at  the  suit  of  the  per- 
son effecting  the  insurance,  yet  the  money  having  been 
paid  to  him,  such  illegality  would  not  affect  his  right 
to  retain  it ;  for  the  statute  is  a  defence  fpr  the  insur- 
ance company  only  if  they  choose  to  avail  themselves 
of  it  (I). 


O 
33 


W  here  the  defendant  authorised  two  of  his  creditors  Agent  must 

no  T  n    •  I'TPc  •      pursue  his 

to  effect  a  policy  01  msurance  on  his  life  for  a  certain  authority, 
time  in  their  own  names  as  a  security  for  their  debt, 
the  policy  to  be  assigned  to  him  when  the  demand 
was  discharged,  and  they  effected  the  insurance  in 
their  own  names  and  that  of  a  third  person  who 
subsequently  became  their  partner,  it  was  held  that 
the  authority  given  by  defendtait  was  not  pursued, 
and  that  an  action  for  the  recovery  of  the  premiums 
could  not  be  maintained  (m). 


(k)  MiUer  v.  Warrc,  i  C.  &  T.  239,  per  Park,  J.  Patrick  v.  EamPS, 
3  Camp.  442,  per  P'llenborough,  C.-.I. 

(/)  Woriitiinitnn  v.  Cnrti.\  I  Ch.  D.  419,  45  L.  J.  N.  S.  Ch.  259,  33 
L.  T.  N.  S.  828,  24  W.  R.  22S. 

(m)  Barron  v.  Fitzgerald,  9  L.  J.  N  R.  C.  V.  153,  6  Bing.  N.  C.  201. 
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CHAPTER    III. 


aveiE 
tion 
most 
to  th 
speci 


Preniiuin, 
nature  of. 


THE     PREMIUM. 

The  premium  is  the  price  for  which  the  insurer 
undertakes  his  liabilities.  It  may  be  a  consideration 
other  than  money  payment ;  e.g.,  in  a  mutual  insurance 
it  may  consist  of  a  liability  to  contribute  to  the  losses 
of  other  members  of  the  mutual  society  {a).  The 
members  in  such  a  society  being  both  insured  and 
insurers,  offer  as  the  premium  their  liability  aforesaid, 
and  as  insurers  receive  as  premium  the  right  to  have 
their  own  loss  paid  whenever  it  happens. 


Must  be 
agreed. 


In  Lucena  v.  Crawford  (h)  the  premium  is  defined  by 
Lawrence,  J.,  as  "an  adequate  price,"  but  the  adequacy 
of  the  premium  is  purely  the  insurer's  concern.  He 
cannot  dispute  the  validity  of  the  contract  merely 
because  the  premium  is  inadequate ;  for  as  it  is  the 
price  for  which  he  upon  his  own  calculations  agrees  to 
take  the  risk,  his  own  agreement  is  conclusive  against 
him.  The  insurer's  satisfaction  with  the  premium  is  a 
condition  precedent  to  the  formation  of  the  contract 
(Malyns,  1 1 2).  In  the  old  policies  the  words,  "  I  am 
content  with  this  assurance,"  were  inserted  as  an 
acknowledgment  that  the  insurer  was  satisfied  with 
and  would  not  later  dispute  the  sufficiency  of  the 
premium.  The  only  point  which  the  assured  need 
consider  with  regard  to  the  sufficiency  of  the  premium, 
is  whether  it  is  sufficiently  proportionate  to  the  risks 
intended  to  be  run  to  enable  the  insurer  to  meet  the 


V 


(a)  Lion  Mutual  Marine  v.  Tucker,  12  Q.  B.  D.  176,  187, 49  L.  T.  N.  S. 
764. 
(6)  2  B.  &  P.  75,  322,  I  Taunt.  325. 
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average  losses  of  his  business.  But  such  a  considera- 
tion in  any  case  is  merely  secondary,  as  his  action  is 
most  likely  to  be  guided  by  his  knowledge  or  belief  as 
to  the  general  solvency  of  his  insurer  rather  than  the 
special  risk  undertaken. 


Prepayment  of  the  premium  is  not  in  law  a  con-  Premrim  need 
dition  precedent  to  the  making  of  a  complete  contract  "°*  ®  v^^^v^^  • 
of  insurance  (c).  But  it  is  the  almost  universal 
practice  of  insnn  s  other  than  marine  to  stipulate 
that  the  contract  si.  11  not  begin  to  take  effect  until 
the  premium  has  been  paid,  and  the  courts  in  presence 
of  such  a  stipulation  will  not  (unless  the  premium  has 
been  paid)  give  effect  to  the  contract  where  a  loss  has 
happened  after  an  agreement  to  issue  and  accept  a 
policy,  but  before  the  policy  has  been  issued,  or  even 
when  it  has  been  delivered  as  an  escrow  (d). 

Even  where  it  is  a  condition  in  the  policy  that  the  Non-payment, 
policy  shall  not  be  binding  until  the  premium  is  paid, 
the  court  will  readily  infer  a  waiver  of  such  condi-  Waiver. 
tion  (c). 

Since  the  courts  will  not  favour  a  forfeiture,  Forfeiture, 
and  this  applies  as  much  to  forfeitures  under  condi- 
tions in  policies  as  to  those  under  covenants  in  leases, 
it  has  been  held  in  America  that  a  forfeiture  under  a 
life  policy  must  be  claimed  before  the  death  of  the 
assured,  at  which  date  the  liability  accrues,  and  can 
no  longer  be  denied  (/ ). 

It  does  not,  however,  seem  necessary  in  that  case  to 
go  so  far.     The  doctrine  of  estoppel  rather  than  waiver 
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(c)  Dayton  Insurance  Co.  v.  Kelly,  24  Ohio  St.  345,  I  Sam.  Rep.  612. 
Kelly  V.  London  and  Staffoi-dahire,  i  Cabaud  &  Ellis,  47. 

{d)  Flint  V,  Ohio,  <fcc.  Co.,  8  Ohio,  501.  Bodine  v.  Home  Co.,  51  N.  Y. 
117. 

(e)  Supple  V.  Cann,  9  Ir.  C.  L.  I,  Sansum,  910  et  seq. 

if)  See  Young  v.  Mutual  Life  Co.,  2  Sawyer  (C.  Ct.  U.  S.)  325. 
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applies  to   cases  where  the  insurer  discovers  a  for- 
i'eiture,  and  lies  by  until  the  happening  of  the  loss  {g). 

If  a  policy  containing  a  condition  that  it  .shall  not 
bo  binding  until  the  premium  is  paid,  and  also  an 
acknowledgment  of  the  receipt  of  the  premium  is  de- 
livered to  the  assured  before  payment  of  the  premium, 
this  raises  a  presumption  of  waiver  of  such  condition, 
and  of  an  intention  to  give  credit  for  the  premium, 
the  condition  notwithstanding  (A). 

Policy  not  A  policy  stipulated  that  it  should  not  be  binding 

^remium*'^aid  ^^^^^  ^^^®  actual  payment  of  the  premium,  and  the 
American  case,  court  held  that  it  w^as  coHipctent  for  insurers  to  waive 
condition.  the  Condition,  and  that  such  waiver  might  be  estab- 
lished by  evidence  of  an  express  agreement  to  that 
effect  or  by  circumstances;  and  delivering  a  policy 
confessing  the  payment  of  premium  was  evidence  of 
the  waiver  {%). 


Credit  for 
premium. 


In  any  case  where  credit  is  intended  to  be  given  for 
premiums,  and  is  actually  given,  non-payment  thereof 
will  not  avoid  the  policy,  and  is  no  defence  to  an 
action  on  the  policy,  but  merely  matter  of  set-off  (':). 
Even  tliough  the  assured  has  been  enjoined  in 
Chancery  to  pay  the  premiums,  and  has  not  done  so, 
it  is  no  defence  to  the  insurer  (J), 


Receipt  in  Where  the  policy  admits  payment,  parol  evidence 

that  payment  has  not  actually  been   made  is   inad- 


missible (?«). 


(r/)  See  Scottish  Equitable  v.  Buist,  4  C.  S.  C.  (4th  series)  1076.  Whig 
V.  Harvey,  5  Ue  G.  M.  &  G.  265,  23  L.  J.  Ch.  511,  23  L.  T.  120,  18  Jur. 
394,  2  W.  R.  370. 

(/t)  Masse  v.  Hochelaga  Co.,  22  Lr.  Can.  .Tui\  124.  Basch  v.  Humhohlt 
Mutual,  35  New  Jersey  429,  3  Kent's  Comm.  260.  Anderson  v. 
Thornton,  8  Ex.  Rep.  425. 

(t)  Goit  V.  National  Protection,  2$  Barb.  N.  Y.  189. 

(jfc)  Millar  v.  Life,  d:c.  Co.,  12  Wal.  U.  S.  285,  301. 

{l)  Hodgson  v.  Marine,  5  Cranch.  (U.  S.)  icx). 

(m)  Andeison  v.  Thornton,  8  Ex.  R.  425.  Dalzell  v.  Mair,  I  Camp. 
532.    De  Oaminde  v.  Pigou,  4  Taunt.  246. 
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In  the  United  States  of  America,  where  a  note  at 
sixty  clays  was  accepted  for  the  premium,  payment  of 
which  was  admitted  in  the  policy,  the  policy  did  not 
become  void  on  non-payment  of  the  note,  although  the 
policy  contained  a  condition  that  where  a  note  was 
taken  for  the  premium  it  should  be  considered  a  cash 
payment,  provided  it  was  paid  when  due  (n). 


\ 
t/ 


(. 


When  a  premium  is  paid  by  bill  of   exchange  or  Credit  for 
promissory  note,  the  liability  of  the  insurer  lasts  until   ^  '    ™*" 
the  maturity  of  the  note  and  even  thereafter,  unless  it 
be  stipulated  that  it  shall  terminate  if  the  note  is  dis- 
honoured (o).     For  the  .icceptance  of  a  note  is  a  form 
of  giving  credit. 

Acceptance  of  premiums  falling  due  after  breach  Waiver  by 

p  T,.  T  ,1  c         ■  ii-        acceptance  of 

of  condition  or  discovery  thereof,  evinces  an  election  premium, 
to  continue  the  policy  as  valid,  if  the  existence  of  the 
breach  be  known  (2').  So  if  the  premium  be  accepted 
by  an  agent,  and  remitted  with  information  of  the 
breach,  the  insurers  must  return  it  at  once  or  they 
will,  it  seems,  be  liable  (y). 

An  insurance  company  granted  a  loan  upon  a  bond  Waiver  of 
with  sureties,  and  a  policy  on  the  life  of  the  borrower  non-payment, 
as  collateral  security.  The  premiums  not  being  paid 
within  the  davs  of  grace,  the  insurers  demanded  them, 
and  commenced  actions  for  them  against  the  sureties  (r). 
This  would  have  amounted  to  a  waiver  of  the  forfeiture, 
but  as  the  sureties  refused  to  pay  the  premiums,  V.-C. 
Shadwell  held  that  they  thereby  neutralised  the  effect 
of  this  waiver. 

If  the  insurer  receive  notice  from  whatever  source  Waiver  of 

right  to  forfeit 
policy. 

(n)  Illinois  Central,  lic.  Co.  v.  Wool/,  37  Illinois,  354.  See  also  Com- 
pagnie  cPAKSurancev.  Grmnmon,  24  Lr.  Can.  Jur.  82. 

(o)  Hopkins  v.  Hawkcye  Insurance  Co.,  57  Iowa,  203.  Kelly  v.  London 
and  f>taffordshire  Co.,  i  Cab.  and  Ellis,  47. 

{p)  Armstrong  v.  Turquand,  9  Ir.  C.  L.  32,  55. 

(q)  British  Industry  Co.  v.  Ward,  17  C.  B.  645 — 649. 

(r)  Edge  v.  Dtike,  18  L.  J.  Ch.  183. 
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Company 
bound  by 
agent's  receipt 
of  premium. 


Agent  received 
premium 
knowing 
assured  was 
abroad  and 
policy  not 
forfeited. 


Payment  to 
agent  after 
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THE  LAWS  OF  INSURANCE. 

that  tlie  risks  insured  against  have  been  misrepresented, 
concealed,  or  incompletely  disclosed,  or  increased  or 
varied,  and  accepts  further  premiums  on  the  same 
policy  at  the  rate  originally  agreed,  in  such  case  his 
rif»ht  to  avoid  the  contract  is  waived,  and  he  cannot 
subsequently  have  it  avoided  even  on  tender  of  such 
premiums  (s). 

Where  a  life  policy  was  subject  to  a  condition  avoid- 
ing it  if  the  assured  went  out  of  Europe  without 
license,  and  an  assignee  of  the  policy  paid  the  pr"miums 
to  a  local  agent  of  the  company  and  informed  him 
that  the  assured  was  in  Canada,  the  agent  stated 
tliat  ■  ould  not  avoid  the  policy,  and  received  the 

prera'  until  the  death  of  the  assured  ;  and  the  court 
held  that  the  company  were  thus  precluded  from  treat- 
ing the  policy  as  forfeited  (t). 

Where  a  man  is  the  agent  of  an  insurance  company 
to  receive  premiums  on  subsisting  policies,  receipt  by 
him  of  premiums  on  policies  as  to  which  there  had 
been  breach  of  condition,  such  payments  being  made 
in  belief  that  the  policies  were  good  and  subsisting, 
will,  it  seems,  bind  the  company  (n). 

A  fortiori,  if  the  directors  receive  the  premiums 
through  such  agent,  or  indeed  any  agent,  with  know- 
ledge or  notice  of  the  breach,  they  are  stopped  from 
saying  that  they  received  the  premiums  otherwise 
tlian  for  the  purpose  and  in  the  faith  for  which,  and  in 
which,  they  were  paid  {t). 

But  if  an  agent  has  no  authority  to  contract  for  the 
company,  receipt  by  him  of  an  overdue  premium  will 


«i 


(«)  Scottish  Equitable  v.  Buist,  4  Court  of  Sess.  Ca.  4  series,  p.  1076. 
(«)  Wirtg  V.  Harvey,  5  De  G.  M.  &  G.  265,  23  L.  J.  Ch.  511,  18 
Jur.  394,  23  L.  T.  120,  2  W.  R.  370. 
(w)  Same  case. 
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ance  no 
waiver. 


not  be  waiver  by  the  company  of  a  forfeiture.  Nor 
will  the  debiting  of  the  premium  by  the  company  to 
the  agent  amount  to  such  waiver  {v).  If  the  agent  fails 
to  return  the  policy  as  lapsed  within  the  time  directed 
by  his  instructions,  it  is  doubtful  whether  this  would 
help  the  assured,  if  the  power  to  give  credit  for  pre- 
miums is  not  within  the  scope  of  the  agent's  mandate. 

It  is  of  course  a  mere  question  of  fact  whether  or  Condition- 
nut  the  agent  has  such  authority  ;  and  if  the  authority  w"'^^""— *8«"*- 
is  denied,  the  plaintiff  must  prove  it,  or  set  up  facts 
from  which  it  may  fully  be  inferred  (u'). 

Payment  of  overdue  premiums  after  the  death  of  Overdue 
the  assured  will  not  save  the  policy,  whether  payment  wh^u  acce'pt- 
be  made  by  the  successors  of  the  assured  (cc)  or  the 
beneficial  owner  of  the  policy  ;  and  acceptance  by  the 
company  in  ignorance  of  the  death,  which  ignorance 
is  shared  by  the  person  offering  payment,  will  not 
save  the  policy  (//). 

An  extreme  case  has  lately  arisen  in  Canada.     The  For  overdue 
assured  could  not  pay  a  premium,  but  gave  his  cheque  chequegiven. 
on  the  understanding  that  it  should  not  be  presented  i^y^e'it  not 

'^  .  ^  .  got  before 

till  there  were  funds  to  meet  it.  It  was  several  times  death, 
presented  and  dishonoured,  but  at  last  funds  sufficient 
were  lodged  in  the  bank,  and  notice  thereof  given  to 
the  insurer  shortly  before  the  bank's  hour  for  closing. 
Tlie  insurer's  agent  waited  till  next  morning,  and  the 
assured  was  killed  during  the  evening.  The  Court  of 
Queen's  Bench  held  by  a  majority  that  payment  was 
not  made  in  time  («) — (i)  Because  the  cheque  did  not 
operate  as  payment,  but  only  as  a  means  thereto;  (2) 
That  by  the  death  before  actual  payment  mutuality 

(y)  Act])  V.  Fcrnir,  7  M.  &  W.  151,  10  L.  J.  Ex.  9. 

(w)  British  Industri/ Co.  V.  Ward,  1 7  C.  B.  644,  649.  But  see  Montreal 
V.  M'GUHvray,  13  Moore  P.  C.  89. 

(x)  Simjison  v.  Accidental  Death,  2  C.  B.  N.  S.  257,  26  L.  J.  C.  P. 
289,  30  L.  T.  31,  3  Jur.  N.  S.  1079,  5  W.  R.  307.  Want  v.  Blunt,  12 
East.  183. 

(y)  Pritchard  v.  Merchants',  dec.  Co.,  3  C.  B.  N.  S.  622,  27  L.  J.  C.  P. 
169,  30  L.  T.  318,  6  W.  R.  340,  4  Jur.  N.  S.  307. 

(?)  Neill  v.  Union  Mutual  Life,  45  U.  C.  (Q.  B.)  591. 
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between  the  parties  became  impossible,  and  the  health 
certificate  could  not  be  given. 

Kenewal  The  stipulation  contained  in  most  life  policies  that 

Condition  as  to  overdue  premiums  will  only  be  received  if  the  assured 
goodLeaith.  jg  jjj  gygj  health  at  the  time  of  tendering  theui,  is 
merely  to  guard  against  frauds  being  committed  upon 
the  insurer,  not  to  prevent  him  from  dealing  with  the 
insured  in  full  knowledge  of  the  facts  as  to  his  heallli 
which  he  and  his  friends  po.'-.jcssod.  So  where  the 
assured  had  received  what  turned  out  to  be  his  death- 
wound,  but  at  the  time  neither  he  nor  his  doctor 
had  any  apprehension  that  it  would  be  fatal,  and  paid 
an  overdue  premium,  the  payment  in  Canada  was  held 
good  and  the  forfeiture  completely  waived  (a). 


If  no  risk, 

pieniium 

returnable. 


In  I'yricv,  FldcJwr  (h)  Lord  ]Manslield  said,  "  Where 
the  risk  has  not  been  run,  whether  its  not  having  been 
run  was  owing  to  the  fault,  pleasure,  or  will  of  the 
insured  or  to  any  other  cause,  the  premium  shall  be 
returned.  The  underwriter  receives  a  i)remiuni  for 
running  the  risk  of  indemnifying  the  insured,  and 
whatever  cause  it  be  owing  to,  if  he  does  not  run  the 
risk,  the  consideration  for  which  the  premium  or  money 
was  put  into  his  hands  fails,  and  therefore  he  ought  to 
If  risk  begins,  return  it.  Another  rule  is,  that  if  the  risk  has  once 
reTuruable!"'^  Commenced  there  shall  be  no  apportionment  or  return  of 
premium  afterwards.  .  .  .  There  has  been  an  instance 
put  of  a  policy  where  the  measure  is  by  time,  which 
seems  to  me  to  be  very  strong,  and  that  is  an  insurance 
upon  a  man's  life  for  twelve  months.  There  can  be 
no  doubt  but  the  risk  there  is  constituted  by  the 
measure  of  time,  and  depends  entirely  upon  it.  For 
the  underwriter  would  demand  double  the  premium 
for  two  years  that  he  wou^d  take  to  insure  the  same 
life  for  one  year  only.  In  such  policies  there  is  a 
general  exception  against  suicide.     If  the  person  puts 


(a)  Campbell  v.  A'ational  Insurance  Co.,  24  U.  C.  (C.  P.)  133. 
(6)  2  Cowp.  668,  689.J 
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ail  end  to  his  own  life  the  next  day,  or  a  month  after- 
wards, or  at  any  other  period  within  the  twelve  months, 
there  never  was  any  idea  in  any  man's  breast  that 
part  of  the  premium  should  be  returned." 

The  premium,  if  paid  before  the  risk  bef^ins,  can  beN"-'  kno 
recovered  ir  tlie  risk  insured  against  is  not  run, 
whether  the  cause  of  its  not  being  run  is  the  fault, 
will,  or  pleasure  of  the  insured  (c).  For  the  risk  is 
the  consideration  for  which  the  premium  is  to  be  paid. 
If  it  is  not  run  cuiisideration  fails,  and  it  is  inequit- 
able that  i'le  insurer  should  receive  and  retain  the 
price  of  running  a  risk  when  in  fact  he  runs  none  {d). 


The  same  principle  is  also  expressed  when  it  is 
said  that  payment  of  premium  before  risk  run  is  pay- 
ment sub  conditlone,  or  deposit  of  money  with  the 
insurer  to  answer  a  certain  event,  and  that  the  money 
paid  may  be  recovered  back  (it  the  condition  is  not 
satislied  or  the  event  does  not  happen)  as  money 
received  to  the  use  of  the  assured  (^'). 

Where  the  interest  insured  turns  out  to  be  less  than 
the  amount  insured,  there  shall  be  a  return  of  the 
overplus  premium.  This  is  a  custom  coeval  with  the 
contract  of  insurance  itself,  but  applies  only  where 
the  over-iusiiraiice  is  hund  Jidc. 

Where  several  policies  have  been  effected  in  good  Return  of 
faith  before  the  risk  begins  on  the  same  subject-matter,  where" Tveral 
and  their  total  amount  exceeds  the  value  of  the  in-  P"'!"''^*- 
terest    of    the    assured  in  the  whole   subject-matter, 
there  must  be  a  return  of  premium  rateably  on  all  the 
policies,  calculated  in  such  a  way  as  to  reduce  the 
premium  on  each  policy  to  that,  proper  to  the  amount 

(c)  Stevenson  v.  Snow,  3  Burr.  1 237,  i  Wm.  Bl.  3 1 5.     Tyrie  v.  Fletcher, 
2  Cowp.  668. 
(ci)  2  Park,  768(8  ed.) 
(e)  Martin  v.  Sitwell,  I  Shower,  151.    Simond  v.  BoydeU,  i  Doug.  268. 


o 

c: 

< 
m 

CO 


I 


C0 

-< 


8o 


THE  LAWS  OF  INSURANCE. 


actually  in  the  result  insured   by  or  payable  under 
that  policy  (/). 

This  is  a  further  consequence  of  the  principle  that  if 
the  property  insured  never  comes  within  the  terms  of 
the  written  contract,  the  insurer  never  has  any  risk  ((/). 

It  does  not  matter  whether  the  insurance  was  made 
in  expectation  of  an  interest  or  in  over  estimation  of 
the  value  thereof.  The  application  of  the  contract  is 
limited  to  the  amount  really  at  risk,  and  if  the  pre- 
mium is  paid  upon  any  greater  amount,  or  any  other 
risk,  it  is  not  paid  for  what  is  within  the  contract. 

Insurers  of  the  same  property,  moreover,  all  rank 
together,  since  they  all  contract  to  indemnify  in  respect 
of  the  same  interest  in  the  assured ;  and  as  they  are 
bound  to  contribute  proportionally  in  case  of  loss,  they 
ouglit  also  to  return  the  premiums  proportionally 
where  no  risk  attaches,  or  a  lesser  risk  than  that 
contemplated  (Jt). 

Where  the  insurance  is  in  expectation  of  interest, 
and  it  turns  out  that  the  assured  in  the  end  had  no 
interest  at  all,  the  policy  never  attached,  and  the  pre- 
mium is  repayable  (^). 

No  interest,  When  the  poHcy  is  void  ah  initio,  without  any  fault 

premhim.        ^^  ^^^^  assured,  and  has  never  attached,  the  premium  is 

returnable,  since  the  insurer  has  never  been  under  any 

liability  (/.;). 

These  questions  arise  rarely  in  fire  and  life  iusur- 


(/)  Fiih  V.  Masterman,  8  M.  &  W.  165. 
(g)  Ilenkle  v.  Ilnyal  Exchamje,  I  Ves.  Ken.  309. 

(A)  Godiii  V.  London  Aasuraucc,  i  Burr.  490.     See  almPisk  v.  MiisUr- 
man,  8  M.  &  W.  165. 

(i)  Routh  V.  Thompson,  1 1  East.  428. 

(A)  Purtado  v.  Rodycn,  3  B.  &  P.  191.     Oom  v.  Bruce,  12  Eaist.  226. 
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ance,  since,  as  a  rule,  the  interest  in  such  cases  is 
certainly  known  to  the  assured,  and  if  he  over  insures 
there  is  suspicion  of  bad  faith. 


I 


But  a  house  may  be  insured  in  the  mistaken  belief 
that  it  is  standing,  when  in  fact  it  has  already  been 
burnt  down,  and  a  life  may  be  insured  in  belief  that  the 
cestui  que  vie  is  still  living  (/) — in  both  of  which  cases 
the  premium  must  be  returned. 

As  a  general  rule  the  right  to  the  premium  is  inde-  If  risk  run, 
feasible  when  the  policy  attaches  (m).     And  when  the  Errecov^red" 
risk  insured  against   hub   once   begun    the   premium 
cannot  be  recovered  back  by  the  assured  (n). 

The  risk  may  attach  only  in  part  or  only  to  some 
separable  part  of  the  subject-matter.  In  such  cases 
the  risk  is  divisible  and  the  whole  risk  is  not  run. 
That  portion  of  the  premium  whicli  is  apportionable 
to  that  part  of  the  subject-matter  to  M'hich  no  risk 
has  attached  is  recoverable  (o).  And  if  the  whole  con- 
tract is  one  and  entire,  and  the  risk  has  once  com- 
menced, there  will  bo  no  return  of  premium  (j)). 

Ai  regards  life  insurance,  it  was  early  laid  down 
that  where  a  policy  was  granted  containing  the  common 
exceptions  of  suicide  and  death  by  the  hands  of  justice, 
if  the  party  commit  suicide,  or  is  executed  within 
twenty-four  hours  of  the  granting  of  the  policy,  there 
shall  be  no  return  of  premium,  on  the  principle  that 
although  the  death  was  caused  by  an  excepted  risk, 
the  policy  was  operative  so  far  as  regarded  the  risks 
covered  by  it  (q). 


(0  Stone  V.  Marine,  dr.  Co.,  I  Ex.  D.  Si,  45  L.  .T.  Ex.  361,  34  L.  T. 
X.  H.  490,  24  W.  R.  554. 

{m)  Moses  v.  Pratt,  4  Camp.  297. 

(n)  Lowry  v.  Bourdieu,  2  Doug.  468.  Tyric  v.  Fletcher,  Cowp.  668. 
Stone  V.  Marine,  dr.  Co.,  uhi  supra. 

(0)  Stevenson  v.  Suotp,  3  Burr.  1238,  i  \Vm.  Bl.  315. 

{p)  Bermon  v.  Woodbridye,  2  Doug.  781. 

(q)  Ibid.  788. 
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Where  the  risk  has  never  begun  there  must  be  a 
return  of  premium  (r)- 

In  time  policies  no  apportionment  of  premium  or 
risk  is  usually  allowed  (s). 

This  rule  would  apply  consimili  casu  to  insurance 
other  than  marine;  but  such  contingencies,  thorgli 
conceivable,  are  rare. 

Divisible  risk  Insurances  against  fire  are  usually  made  for  an 
an  premium.  gj^|.-j.g  ^^^^  connected  portion  of  time  which  cannot  be 
severed,  and  the  premium  paid  as  a  price  for  taking 
the  risk  as  a  whole.  The  doctrine,  therefore,  as  to 
divisible  contracts  rarely  if  at  all  applies  to  lire 
insurance  {t).  But  voyage  policies  can  be  made 
against  fire  for  land  journeys,  and  insurances  made 
against  fire  within  a  certain  locality  on  special  goods  (w). 
And  if  fire  by  a  cause  not  insured  against  occurred 
on  the  day  after  the  policy  began  to  run,  the  assured 
could  neither  recover  his  premium  nor  a  propor- 
tionate part  thereof  {v).  And  if  goods  or  house  in- 
sured against  fire  are  assigned,  the  premium  for  tlie 
period  of  unexpired  risk  cannot  be  recovered,  nor  the 
benefit  of  the  policy  passed  (w).  The  fire  ofiices, 
however,  do  equity  by  recognising  the  assignee  by 
endorsement  on  the  policy  or  entry  in  the  insurers 
books.  But  they  cannot  be  compelled  to  do  so  by 
agreement  between  the  parties  {x). 

Lord  Mansfield,  regarding  life  insurance  (avc),  said, 
"  There  can  be  no  doubt  but  the  risk  is  constituted  by 
the  measure  of  time,  and  depends  entirely  upon  it,  for 

(r)  Routh  V.  Thompson,  ii  East.  426,  13  East.   428.     Bermon  v. 
Woodh'idge,  uhi  sup.     Stone  v.  Marine,  tie.  Co.,  ubi  suiira. 
(s)  Loraine  v.  Thomlimon,  2  Doug.  585. 
{t)  Ellis  Ins.  24. 
\u)  Pearson  v.  Commercial,  i  A.  C.  498,  45  L.  J.  C.  P.  761,  33  L.  T. 

N.S.445.  24W.R.  951- 

(v)  Tyrie  v.  Fletcher,  2  Cowp.  666. 

(w)  Sadlers  v.  Badcock,  2  Atkins  554,  i  Wilson  10.  Lynch  v.  Dakell, 
4  Bro.  P.  C.  431. 

{x)  Bank  of  New  South  Wales  v.  Noi-th  British  and  Mercantile,  3 
N.  S.  W.  Law  60. 

(xx)  Tyrie  v.  Fletcher,  2  Cowp.  669.     Want  v.  Blunt,  12  East.  183. 
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the  underwriter  would  demand  double  the  premium  for 
two  years  that  he  would  take  to  insure  the  same  for 
cue  year  only.  In  such  policies  there  is  a  general 
exception  against  suicide.  If  tlie  person  puts  an  end 
to  his  own  life  the  next  day,  or  a  month  after,  or  at 
any  other  period  within  the  twelve  months,  there 
never  was  any  idea  in  any  man's  breast  that  part  of 
the  premium  should  be  returned."  And  in  the  same 
case  Aston,  J.,  thus  expressed  himself,  "  The  sum  pay- 
able and  the  time  were  both  lumped!' 

But  the  risk  on  life  is  divisible  to  a  certain  extent. 
The  risk  in  certain  latitudes  varies  from  that  in  otlievs 
for  certain  races  and  constitutions.  If  a  policy  is 
made  with  license  to  go  into  a  region  of  greater  risk 
with  a  premium  proportioned  to  the  greater  risk,  if  the 
man  does  not  go  he  can  get  back  his  extra  premium,  and 
he  is  not  in  the  least  obliged  to  go  by  getting  the 
license. 

If  premiums  are  payable  yearly,  the  insurance  is  Whether  in- 
from  year  to  year;  if  they  arc  paid  half-yearly  or or^quarteiTyV 
quarterly,  the  insurance  is  from  half-year  to  half-yea), 
or  quarter  to  quarter. 

If  an  illegal  insurance  be  efTected,  the  parties  being  illegal 
in  pari  delicto,  the  assured  cannot  in  the  event  of  loss  Recoveryof 
recover  the  insurance  money,  nor  can  he  recover  back  premium, 
the  premiums  he  has  paid  (//).     If  the  risk  has  been 
run  and  no  loss  occurred,  the  assured  cannot  recover 
back  his  premiums  (c).     In  both  these  cases  the  con- 
tract of  insurance  would  be  executed  and  the  maxim 
apply,  "  In  pari  delicto  potior  est  conditio  possidentis." 

If,  however,  the  risk  has  not  been  run  and  the  con- 
tract continues  executory,  the  assured  may,  notwith- 
standing the  illegality  of  the  contract,  obtain  a  return 

{y)'JUkins  v.  Jupe,  2  C.  P.  D.  375, 46  L.  J.  C.  P.  824,  36  L.  T.  N.  S. 
851.  ^Cope  V.  Rowlands,  2  V  Sc  W.  149,  157.  Aiubre  v.  Fletcher,  3 
T.  R.  266. 

(c)  Lowry  v.  Bourdieu,  2  Doug.  468.  Patcrson  v.  Powell,  2  L.  J.  C.  P. 
13,  68,  9  Bing.  326,  620,  2  Mo.  &  Sc.  399.' 773- 
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of  the  premiums  (a).  The  assured  should,  however, 
in  this  latter  case  give  notice  to  the  insurers  of  his 
intention  to  abandon  tlie  contract  (&). 

Return  of  ^^  ^^^®  insurance  is  legal  when  made,  but  becomes 

premium  when  illegal  by  the  effect  of  a  subsequent  law,  both  parties 
po  icy  1  ega .   ^^  ^^^^  contract  are  discharged  and  the  premium  is  re- 
turnable (c). 

If  both  parties  contemplate  and  intend  to  enter 
into  a  legal  contract,  but  mistakenly  enter  into  a 
contract  which  is  illegal,  the  insured  can  recover 
back  the  premium  (d). 

If  the  contract  is  illegal  in  consequence  of  facts 
not  known  to  the  parties  at  the  time  of  its  making, 
the  premium  is  recoverable.  Ignorance  of  fact  is  no 
fault  (e). 

Non-return  of  Where  a  policy  is  invalid  for  non-compliance  wiih 
under"invaikl^  ^^^^  tcmis  of  a  statute  regulating  the  mode  of  making 
r,uiicy.  it  it  was  held  in  Canada  that  the  insured  could  not 

But  company  ,■,•,•  •  •  /.  i  •  i       •  i     i  11 

bound  to  grant  get  back  his  premiums  if  he  paid  with  knowledge  of 
V  1  poicy.  |.|^g  invalidity  (/).  But  the  company  were  held  bound 
to  give  him  a  proper  policy,  and  in  a  later  case  the 
Supreme  Court  of  Canada  has  held  it  a  fraud  to  set 
up  the  want  of  a  seal  as  an  answer  to  an  action  on  a 
policy  (g). 

Where  the  name  of  the  person  interested  in  a. 
polic'-  is  omitted  or  not  inserted  as  that  of  the  person 
inter<.oted  (h),  or  as  a  trustee  for  him  or  her  (i),  thtj 

(a)  Loxory  v.  Bourdieu,  uhi  sup. 

(b)  Palyart  v.  Leckie,  6  M.  &  8.  290. 

(c)  Gray  v.  Sims  (Am.),  3  Wash.  C.  C.  276. 
\d)  Ile.ntig  v.  Staniforlh,  5  Mau.  &  S.  122,  I  Stark  N.  P.  254. 
(e)  Oom  V.  Bruce,  12  East.  225. 
(/)  Perry  v,  Newcastle  District  Mutual  Fire  Co.,  8  U.  C.  (Q.  B.)  363. 

Wright  V.  Sun  Mutual,  29  U.  C.  (C.  P.)  221. 

(y)  London  Life  Co.  v.  Wright,  5  Canada  S.C.  467. 

(h)  Hodson  v.  Observer,  8  E.  &  13.  40,  26  L.  J.  Q.  B.  30^,  20  L.  T. 
278,  3  Jur.  N.  S.  II2S,  5  W.  R.  712. 

(i)  Colktt  V.  Morrison,  9  Hare  162,  21  L.  J.  Ch.  87  3» 
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would-be  assured  is  entitled  to  a  return  of  premiums 
paid  by  him  {j),  if  there  is  no  fraud  in  such  a  case  {k), 
as  the  policy  never  attaches. 

Tn  Lower  Canada  a  creditor  who  in  good  faith  over-  Rocovery  of 
insured  his  debtor's  life,  was  held  entitled  to  a  return  cre(^tor"over. 
of  premiums  as  to  the  excess,  there  having  been  no  insuring, 
intention  to  defraud,  but  only  a  mistake  as  to  law  {I). 

Premiums  paid  on  an  assurance  obtained  by  actual  Eflfect  ot'  fraud 
fraud  on  the  part  of  the  assured  or  his  agent,  cannot  premiunrs."^ 
be  recovered  back.  The  insurer  thus  gains  one  or 
more  premiums  by  an  unsuccessful  attempt  to  defraud 
him,  and  the  assured  is  to  that  extent  fined  for  his 
fraud ;  but  to  let  the  insured  I'ecover  his  premium 
would  allow  him  to  allege  his  own  wrong  as  a  ground 
of  relief  {in). 

Altering  the  policy  by  adding  words  which  would 
materially  change  its  efTect  will  amount  to  fraud  and 
have  the  same  effect  {n). 

Equity,  however,  will  only  decree  the  delivery  up 
of  a  fraudulent  and  therefore  void  policy,  when  the 
insurer,  seeking  relief,  offers  either  to  repay  the  pre- 
miums paid,  or  to  submit  to  any  terms  which  the 
court  may  <]iink  fit  to  impose  in  granting  such  relief,  ' 
wliich  will  include  the  repayment  of  premiums.  To 
hold  otherwise  would  be  to  let  the  insurer  affirm  and 
deny  the  contract  in  one  breath  {o).  And  this  rule 
is  applied  even  in  cases  of  gross  fraud  or  crime  on 
the  part  of  the  assured ;  thus  in  Prince  of  Wales  v. 
Palmer  the  assured  effected  a  policy  in  his   brother's 
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( /•)  Dovhr  V.  Camuht  life,  24  U.  C.  ((J.  B.)  591. 

(k)  ]Vulnwri(//it  V.  Bland,  I  M.  &  K.  4S1,  i  M.  &  W.  32,  5  L.  J.  N. 
S.  Ex.  147. 

{I)  Laplcri'c  v.  London  and  I.ancashire  Life  Co.,  1S77,  2  Stevens 
( Jtiebec  Dig.  399. 

(m)  Chapman  v.  Fvascr,  Park,  456. 

In)  Lan'jhorn  v.  Coloijan,  4  Taunt.  330. 

(0)  Dc  Costa  V.  Scamiirt,  2  Peore  WniH.  170,  Macclesfield,  C.  1689. 
Whittingham  v.  Thornhorotiyh,  2  Vern.  206,  Pre.  Ch.  20.  Barker  v. 
Walters,  8  Beav.  92,  96  Langdale. 
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name  and  on  his  brother's  life,  and  was  declared  by  a 
coroner's  jury  to  have  poisoned  his  brother.  Under 
these  circumstances  the  policy  was,  at  the  suit  of  the 
insurers,  of  course  declared  void ;  but  the  insurers  were 
not  allowed  to  retain  the  premiums,  which  were  ordered 
to  be  applied  in  payniT-nt  of  the  costs  of  all  parties, 
and  the  residue  paid  into  court  with  liberty  to  apply  (p). 

On  the  same  principle,  in  the  case  of  a  policy  of 
life  insurance  which  had  been  obtained  by  fraud,  the 
first  underwriter  being  simply  a  decoy  duck  to  induce 
other  persons  to  sign,  the  policy  was  set  aside  at  the 
suit  of  the  insurer,  with  costs,  and  the  premium 
received  on  the  policy  was  directed  to  go  in  part  of 
the  costs  (q);  and  where  a  merchant,  having  heard 
that  his  ship  was  in  danger,  insured  her  without  dis- 
closing to  the  insurers  what  intelligence  he  had  re- 
ceived, Lord  Macclesfield  held  that  the  concealing  of 
this  intelligence  was  a  fraud,  and  decreed  the  policy 
to  be  delivered  up  with  costs,  but  the  premium  to  be 
paid  back,  and  allowed  out  of  the  costs  (r). 

Where  a  policy  is  avoided  by  concealment  or  by 
misrepresentation  not  fraudulent,  the  assured  is  en- 
titled to  a  return  of  the  premium.  The  policy  is 
itself  conclusive  evidence  that  the  insurers  have  re- 
ceived the  premium  (s). 


'» 


Form  of  order.  The  form  of  an  order  setting  aside  a  void  contract 
of  insurance,  the  insurers  returning  the  premiums,  is 
as  follows : — "  The  plaintiffs  (the  company)  being 
willing,  and  hereby  offering  to  return  the  premiums, 
declare  that  the  acceptance  by  the  I3laintiff  of  the 
defendant's  life  was  void  and  of  no  effect,  that  they 


(p)  Prince  of  Waha  Co.  v.  Palmer,  25  Beav.  C05. 

(7)  W/ii(tiii;i/ifim  V.  T/ioniboroiif/Ii,  2  Vern.  206,  Pre.  CIi.  20. 

(>•)  Dc  Costa  V,  Hcnndrct,  2  P.  Wms.  169.  See  Dudctt  v.  ]yilliams, 
2  Cr.  &  M.  348,  3  L.  J.  N.  S.  Excli.  141. 

(.t)  Anderson  v.  Thornton,  8  Exch.  Kep.  425.  Fcise  v.  Parkinson,  4 
Taunt.  640. 
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were  not  bound  to  deliver  the  policy,  and  that  the 
contract  be  delivered  up  to  be  cancelled  (t). 

A  premium  paid  on  an  insurance  obtained  by  fraud  Fraud  of 
on  the  part  of  the  insurer  may  be  recovered  by  the  Return  of 
assured  (u).     In  Carter  v.  Boehm,  Lord  Mansfield  well  premium, 
observes  that  the  principle  on  which  this  rule  rests 
governs  all  contracts  and  dealings.    "  Good  faith  forbids 
either  party,  by  concealing  what  he  privately  knows, 
to  draw  the  other  into  a  bargain  from  his  ignorance  of 
that  fact,  and  his  believing  the  contrary." 

So  also  the  premium  is  recoverable  when  the  con-  Parties  not  in 
tract  is  illegal  and  the  insurer  is  more  in  the  wrong  ^'"'''  ^^'"''°* 
than    the    assured,    the    parties    not    being    in    pari 
delicto  (y). 

The  insurers  may  and  usually  do  stipulate  as  one  of  Premiums 
the  terms  on  which  they  will  insure,  that  in  certain  ^hare  so 
events  (c.r/.,  in  case  of  any  untrue  statement  by  the  agreed, 
assured)  the  premiums  paid  shall  be  forfeited.     When 
the  parties  have  thus  contracted  and  the  prescribed 
events  happen,  the  premiums  which  the  assured  has 
paid  cannot  be  recovered  back  by  him  even  though 
the   untrue  statement   shall  have  been   made   quite 
innocently  (x). 

Such  stipulation  is  made  by  way  of  condition  in 
the  policy.  The  events  usually  stipulated  for,  are 
"  avoidance'^of  the  policy  by  any  untrue  or  incorrect 
statement  in  the  declaration,  or  breach  of  warranty,  or 
condition." 

Where  the  risk  has  been  insufficiently  disclosed,  or  Assured  can't 
misrepresented,  or  materially  altered  or  varied  during  toTiccept"^""'^ 
the  contract,  the  insured  has  no  right,  either  legal  or  additional 

°  premiums. 

(0  London  A.s-sm-oncc  v.  Mansdt,  II  Cli.  D,  372,  48  L.  J.  Cli.  331, 
27  W.  R.  444. 

(»)  Carter  v.  Bochm,  3  ]5urr.  1909.     Duffcll  v.  W!lso7i,  i  Camp.  40I. 

(v)  Dowkcr  V.  Canada  Life,  24  U.  C.  Q.  B.  591.  Lowry  v.  Boitrdieu, 
2  Doug.  472,  per  Lord  Mansfield. 

{x)  Duckctt  V.  William,  3  L.  J.  N.  S.  Ex.  141,  2  Cr.  &  M.  348. 
Anderson  v.  Fitzgerald,  4  H.  L.  Ca.  484,  17  Jur.  995. 
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Amount  of 
premium 
evidence  of 
materiality. 


Excess  of 
authority  by 
agent  return 
of  premium. 


equitable,  to  compel  the  insurer  either  to  take  an 
enhanced  piemium  or  to  return  any  portion  of  the 
])remiuni  paiil.  Nor  can  he  in  case  of  a  loss  recover 
the  policy  monies  on  the  tender  of  the  premium 
usually  charged  by  the  insurer  on  the  actual  risk 
run.  Such  conduct  or  events  entitle  the  insurer  to 
enforce  a  forfeiture  or  to  waive  it  at  his  own  option. 

When  questions  arise  as  to  the  materiality  of  facts 
not  disclosed,  the  amount  of  premium  which  would 
have  been  charged  on  a  risk,  including  these  facts,  is 
evidence  to  show  that  knosvledye  of  the  facts  would 
have  been  material  or  immaterial  to  the  insurer  (//). 

It  seems  that  if  a  premium  be  i)aid  to  the  agent 
of  an  insurer  in  respect  of  a  contract  known,  or  which 
ought  to  be  known,  to  be  outside  tlie  scope  of  his 
agency,  it  is  not  recoverable  from  the  insurer  (z). 

It  may  be  observed  that  if  the  insurer  receives  the 
premium  from  his  agent  with  knowledge  of  the  nature 
of  the  insurance  effected,  he  ratifies  such  contract, 
except  in  certain  cases,  in  which  the  insurers  are  cor- 
porations with  limited  powers,  and  such  ratification  is 
ultra  vires.  But  even  there  profit  by  an  nltnf.  vires 
act  is  unconscientious,  and  tlie  assured  can  maintain 
an  action  for  the  premiums,  and  if  the  insurance 
company  is  in  liquidation  may  prove  for  the  same  (a). 

If  a  policy  be  issued  in  fraud  of  the  insurance 
company,  the  company  would  be  bound  to  account 
to  the  assured  for  any  benefit  derived  from  the  pre- 
miums (li). 


(y)  Re  Universal  Xon-Tariff  Co.,  Forbes'  claim,  19  Ecj.  485,  44  L.  J. 
Ch.  761,  23  W.  R.  464.  lonides  v.  Pender,  L.  K.  9  Q.  B.  531,  43  L. 
J.  N.  S.  Q.  B.  227,  30  L.  T,  N.  S.  547,  22  W.  K.  884.  Lynch  v. 
Bunsford,  14  East.  494.     Lynch  v.  Hamilton,  3  Taunt,  37. 

(2)  De  Winton's  Case,  34  L.  T.  942. 

(a)  Burgess  and  Stock's  case,  2  J.  &  H.  441,  31  L.  J.  Cli.  749,  10 
W.  R.  816. 

(6)  Athenceum  Life  Insumncr  Co.  v.  Poolcy,  3  Do  Ci.  &  J.  294,  28  L. 
J.  Ch.  119,  I  Gift.  102,  5  Jur.  N.  S.  I29.  SVood's  claim,  30  L.  J.  Ch. 
373,  3  L.  T.  N.  S.  878,  9  W.  R.  366.    Brown's  claim,  10  W.  R.  662. 
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Agreements  may  be  made  for  return  of  a  part  of  Return  of 
the  premium  in  certain  events  or  on  the  doing  by  the  agreement.^ 
assured  of  certain  things.  Such  agreements  when 
made  are  to  be  construed  by  the  court.  By  them,  if 
the  insurer  is  given  a  discretion  to  return  the  part, 
the  court  will  not  interfere  with  the  exercise  of  such 
discretion  by  the  insurer  or  his  agents  if  reasonably 
exercised  (c). 

In  the  absence  of  such  a  discretionary  power,  reserved 
by  the  contract,  the  insured  will  be  bound  to  return 
the  premium  on  the  occurrence  of  the  events  or  doing 
of  the  things  specified. 


Where  the  policy  does  not  accord  with  the  proposals  Policy  at 
there  is  no  contract,  and  consequently  the  premium  if  propoTals!  '^ 
paid  must  be  repaid  (d).  Return  of 

■■^  iT  \   /  premium. 

Where  it  is  stipulated  that  premiums  shall  be  paid  Premiums 
by  a  certain  date,  they  must  be  so  paid  or  the  policy  punctually! 
is  voidable  at  the  election  of  the  insurers  (c),  who  may, 
however,    waive    the    forfeiture,    but    are    under    no 
equitable   obligation    to   do    so    upon    tender  of   the 
premiums  due  (/). 

If  an  agent  is  designated  as  receiver  and  is  changed, 
delay  due  to  such  change  not  notified  to  the  assured 
will  not  create  a  forfeiture  ((/). 

So  also  if  a  foreign  company  gives  up  its  office  in 
the  domicile  of  the  assured,  and  has  no  legally  con- 
stituted agent  there  (/t). 

{c)  Manbij  v.  Gresham  Life  Co.,  29  Be.av.  439,  31  L.  J.  Ch.  94,  4  L. 
T.  N.  S.  347,  9  W.  R.  547,  >  Jur.  N.  S.  3S3. 

(d)  Folder  v.  Scotti.^h  Equitable  Co.,  4  Jur.  N.  ,S.  1169,  28  L.  J.  Ch. 
225,  7  W.  K.  5,  32  L.  T.  1 19. 

(e)  See  Klein  v.  Kcw  York  Life,  104  U.  S.  (14  Otto)  88,  Sup.  Court 
U.  S.,  and  ThompMn  v.  Insurance  Co.,  104  U.  S.  (14  Otto)  252. 
Phcenix  V.  Sheridan,  8  H.  L.  C.  745,  31  L.  J.  Q.  B.  91,  7  Jur.  N.  S.  174, 
3  L.  T.  N.  S.  564. 

(/)  Cotton  States  v.  Lester,  35  Am.   Rep.   122,   and  cases  in  notes 
thereto.     Thompson  v.  Insurance  Co.,  14  Otto  (104 U.  S.)  258. 
(g)  Insurance  Co.  v.  Egyleston,  96  U.  S.  (6  Otto)  572. 
\h)Dorion  v.  Positive,  23  Lr.  Can.  Jur.  261. 
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Payment  of  premiums  must  be  made  by  tlie  assured 
or  by  his  authorised  agent.  Payment  by  a  volunteer 
is  not  performance  of  the  condition  in  a  policy  (i). 

The  insurer  need  not  demand  the  premiums,  and  if 
the  insured  does  not  receive  the  usual  notice  that  a 
premium  is  due,  and  consequently  omits  to  pay  within 
the  days  of  grace,  he  has  no  equity  to  recover  on  a 
policy  which  has  lapsed  or  been  forfeited  by  the 
default,  though  such  omission  as  aforesaid  has  been 
purely  accidental  and  in  no  sense  intentional  (J). 


Days  of  grace.  When  an  insurance  extends  over  a  period  ^f  time 
during  which  more  than  one  premium  will  become 
payable,  a  certain  number  of  days — called  days  of 
grace — the  number  of  which  is  usually  fifteen,  are 
allowed  beyond  the  due  day  for  the  payment  of  the 
premiums.  If  a  loss  happen  during  these  days  of 
grace  and  whilst  the  premium  is  unpaid,  the  assured 
will  have  no  right  of  action  (except  by  express  stipula- 
tion) for  the  amount  of  the  policy.  The  legal  effect 
of  the  days  of  grace  is  not  to  entitle  the  assured  to 
recover  for  a  loss  during  those  days  whilst  the 
premium  is  unpaid,  but  to  enable  the  insurance  to  be 
renewed  and  save  the  expense  of  a  new  policy  and 
fresh  stamps  (/.;). 

Effect  of  days  In  giving  judgment  for  the  defendants  in  Tarktoii 
givf  time'to"  ^-  Staniforth,  Lord  Kenyon  said,  "  No  policy  is  to  have 
renew  policy,  existence  Until  the  premium  is  paid  by  one  party  and 
accepted  by  the  other.  In  this  case  the  loss  un- 
fortunately happened  in  that  interval  of  time  when  it 
was  in  suspense  whether  or  not  the  policy  would  be 
renewed ;  for  at  that  moment  the  petitioner  had  not 
offered  to  pay,  and  of  course  the  trustees  had  not 


(t)  Whiting  v.  Massachusetts  Co.,  129  Mass.  240. 
(j)  Windusv.  Tredcfjar,  15  L.  T.  N.  S.  108  (H.  L.)     Thompson  v. 
Insurance  Co.,  104  U.  S.  (14  Otto)  252. 
{h)  TavUton  v.  Stani/orth,  5  T.  R.  695.     Want  v.  Blunt,  12  East.  1 83. 
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accepted  the  premium  for  the  next  half-year.  I  am 
therefore  clearly  of  opiuion  that  the  defendants  are 
not  liable  "  (0- 


This  decision  was  pronounced  on  the  4th  July 
1794,  and  in  consequence  of  it  the  Sun  Fire  Office  on 
the  loth  of  the  same  month  published  in  tlie  public 
newspapers  an  advertisement  stating  that  "  all  persons 
insured  in  this  office  by  policies  taken  out  for  one  year 
or  for  a  longer  term  are  and  always  have  been  con- 
sidered by  the  managers  as  insured  for  fifteen  days 
beyond  the  time  of  the  expiration  of  their  policies." 
After  this  advertisement  one  Salvin  effected  a  policy 
and  paid  the  premium,  but  before  the  expiration  of  the 
year  the  office  gave  him  notice  that  unless  he  agreed 
to  pay  an  increased  premium  they  would  not  continue 
the  insurance.  To  this  the  assured  refused  to  accede, 
and  his  premises  were  destroyed  by  accidental  iire 
after  the  expiration  of  the  current  year  but  within  the 
fifteen  days.  The  policy  had  been  effected  subject  to 
the  following  article  : — "  On  bespeaking  policies  all 
persons  are  to  make  a  deposit  for  the  policy  stamp- 
duty,  and  shall  pay  the  premium  to  the  next  quarter 
day  and  from  thence  for  one  year  more  at  least; 
and  sliall,  as  long  as  the  managers  agree  to  accept 
the  same,  make  all  future  payments  annually  at  the 
said  office  within  fifteen  days  after  the  day  limited  by 
their  respective  policies,  upon  forfeiture  of  the  benefit 
thereof ;  and  no  insurance  is  to  tt  ke  place  until  the 
premium  is  actually  paid  by  the  insured,  his,  her,  or 
their  agent  or  agents."  When  tl^e  loss  happened,  the 
plaintiff  had  not  paid  or  tendered  the  premium  for 
another  year  and  the  office  resisted  his  claim.  Lord 
Ellenborough,  in  giving  judgment  against  the  petitioner, 
said,  "  The  effect  of  the  article  and  advertisement  is 
to  give  the  parties  an  option  for  fifteen  days  to  con- 
tinue the  contract  or  not,  with  this  advantage  on  the 
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part  of  the  assured,  that  if  u  loss  shuuld  happen  during 

the  fifteen  days,  tliough  he  have  not  paid  his  preniium, 

Insurer  may     the  oilice  shall  not  after  such  loss  determine  the  con- 

SuiaiillfnVcnd  ti'act,  but  that  it  shall  be  considered  as  if  it  had  liet-n 

ofveiirnot;-      renowed ;    but    this    does    not   deprive    them  of   the 

withstanding  '  ...  ,  , 

diiysof  gi-iuo.  power  of  determining  the  contract  at  the  end  of  the 
term,  by  making  their  option  within  a  reasonable 
time  before  the  end  of  the  period  for  which  the 
insurance  was  made.  Where  the  preniium  is  received 
the  effect  of  it  is  to  give  the  assured  an  assurance  for 
another  year,  to  be  computed  from  the  expiration  of 
the  iirst  policy,  and  not  from  the  expiration  of  the 
following  fifteen  days.  The  oflice  cannot  determine 
the  policy  after  the  year  during  fifteen  days  of  the 
following  year  in  case  a  loss  should  happen  during 
that  period.  But  the  oflice  lias  the  power  at  any 
time  during  the  year  of  saying  to  the  assured,  we  will 
not  contract  with  you  again,  we  will  not  receive  from 
you  the  premium  for  another  year ;  and  1  ly  such 
declaration  the  object  would  cease  for  wliieli  the  fifteen 
days  were  allowed,  and  as  no  premium  would  be  in 
such  case  to  be  received,  no  indemnity  could  be  claimed 
in  respect  of  it.  The  consideration  for  the  indemnity 
during  the  fifteen  days  is  the  premium  which  must  be 
paid  during  that  period,  but  when  that  cannot  be  any 
longer  looked  to  or  expected,  the  right  to  the  indem- 
nity determines  also"  (//;), 


P.iyment  of 
overdue  pre- 
mium, insurer 
.ind  insured 
being  ignorant 
that  life  has 
dropped. 

Acceptance  by 
agent  of 
premium  after 
days  of  grace. 


Payment  of  premium  after  it  i^  overdue,  and  after 
the  death  of  the  life,  of  which  both  the  insurer  and  in- 
sured were  unaware,  will  not  rehabilitate  the  insurance 
so  as  to  entitle  the  insured  to  the  policy  money  {n). 

The  local  agent  of  an  insurance  company  has  no 
authority  to  bind  the  company  by  the  acceptance  of  the 
premium  after  the  days  of  grace  have  expired. 


(w)  Salvia  v.  James,  6  East.  571. 

(n)  Pritchard  v.  Merchants',  Ac.  Co.,  3  C.  B.  N.  S.  622,  27  L.  J.  C.  P. 
169,  30  L.  T.  318,  2  Jur.  N.  S.  307,  6  W.  R.  340. 
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Mere  debiting  the  agent  with  the  premium  by  the  Delating  ngent 

.  •      ^      L  i.  i.    i.      i.1  with  premium, 

company  is  not  equivalent  to  a  payment  to  the  com- 
pany by  the  assured. 

Acceptance  of  the  premium  by  the  agent  after  the  Acceptance  of 
fifteen  days  and  debiting  the  same  to  him  in  the  com-  aient'llfter^ 
pany's  books,  will  not  amount  to  evidence  of  a  new  '^''y*'  "^  '•'''""'^■ 
agreement  between  the  company  and  the  assured  (o). 

A  promise  by  the  treasurer  of  an  insurance  com-  rromise  by 
pany  to  see  the  ])remium  paid  does  not  bind  the  com-  1'*^^"*;,!° ''"•^' 
pany,  for  he  cannot  pay  them  out  of  tliuir  own  funds, 
and  if  he  agrees  to  pay  out  of  his  own  pocket  the  remedy 
of  the  assured  would  be  against  him  and  not  against 
the  company  if  he  failed  to  do  so  (2' ). 

"Where  two  insurance  companies  had  cross  accounts,  WHmt  nmounti 
or  insurances  mutually  granted,  and  by  their  course  of  ,,"t^,"fiuns"  ° 
dcalin  T  premiums  duo  on  policies  elTected  by  one  com-  '-''■'"'^  , 
pany  with  the  other  were  not  paid  in  cash,  but  a 
receipt  was  given  for  each  premium  as  if  so  paid 
within  the  time  limited  for  tlie  payment,  and  the  pre- 
miums were  entered  as  paid  in  the  accounts,  the 
accounts  were  settled  from  time  to  time,  the  balance 
struck,  and  payment  made  of  the  balance.  A  receipt 
\Mis  thus  given  for  a  premium  on  a  policy  efl'ected  by 
plaintiffs  with  defendants  within  the  time  for  payment, 
and  the  amount  was  entered  in  account  as  paid  by  the 
plaintiffs.  After  the  time  for  payment  had  elapsed, 
but  before  the  next  settlement  of  the  current  account, 
the  life  died.  It  was  held  that  there  had  been  a  pay- 
ment of  the  premium  sufficient  to  keep  the  policy 
alive  (q). 

My.  Solari  effected  a  policy  of  insurance  on  his  life 
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(0)  Acciiv,  Ferule,  7  M.  &  ^V.  151,  10  L.  J.  Ex.  9.  Lustecd  v.  Wist 
of  England,  5  Ir.  Ch.  553. 

(p)  Btiffum  V.  Lai/tttc  Mutual  Fire,  85  Mass.  (3  All.)  360. 

(q)  Prince  of  Wales  Assurance  Co.  v.  Harding,  i  E.  B.  &  E.  183,  27 
L.  J.  Q.  B.  N.  S.  297,  4  Jur.  N.  S.  851.  Jiusteed  v.  West  of  Englani 
Co.,  5  Ir.  Ch.  553. 
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Last  premium  with  the  Argus  Insurance  Company,  and  died  without 
death  not  paid,  having  paid  the  Last  premium.  The  actuary  of  the 
Policy  money  company  informed  two  of  the  directors  that  the  policy 
mistake.  had  lapsed  by  reason  of  the  non-payment  of  the  pre- 
mium, and  one  of  such  directors  wrote  on  the  policy 
in  pencil  the  word  "  lapsed."  Subsequently,  however, 
the  insurance  money  was  paid  to  the  executor  of  Mr. 
Solari,  the  directors  who  drew  the  cheque  having  for- 
gotten the  lapse  of  the  policy.  Lord  Abinger,  in  giving 
judgment,  said,  "If  the  party  makes  the  payment 
with  full  knowledge  of  the  facts,  although  under  ignor- 
ance of  the  law,  there  being  no  fraud  on  the  other  side, 
he  cannot  recover  it  back  again.  There  may  be  also 
cases  in  which,  although  he  might  by  investigation 
learn  the  state  of  facts  more  accurately,  he  declines  to 
do  so,  and  chooses  to  pay  the  money  notwithstanding. 
In  that  case,  there  can  be  no  doubt,  he  is  equally  bound. 
Then  there  is  a  third  case,  where  the  party  had  once 
a  full  knowledge  of  the  facts,  but  has  since  forgotten 
them.  I  think  the  knowledge  of  the  facts  which  dis- 
entitles the  party  from  recovering  must  mean  a  know- 
ledge existing  in  the  mind  at  the  time  of  payment "  (r). 

Insurance  When  the  risk  is  undertaken  in  any  event,  whether 

"lost  or  not        ,         ,  .  ,        .  ,    .      ,  i  , 

lost."  the  thmg  to  be  insured  is  lost  or  not  lost,  burnt  or 

premium?  °  ^^^  bumt,  living  or  dead,  the  risk  is  based  on  the 
uncertainty  in  the  minds  of  assurer  and  assured,  and 
no  return  of  premium  can  be  had,  except  for  fraud  of 
the  insurer  since  the  policy  attaches  (when  made) 
irrespectively  of  the  condition  of  the  subject-matter, 
such  a  policy  being  grounded  on  ignorance  of  both 
parties  as  to  the  state  of  the  thing  insured,  instead  of 
on  knowledge  of  its  safety  and  soundness  (s). 

appwtl^able!       Premiums  are  especially  excepted  from  the  operation 


(r)  Kelly  v.  Solari,  g  M.  k  W.  54. 

(s)  Giffard  v.  Queen  Inmrance  Co.,  i  Hannay  (New  Bruns.)   432, 
439,  per^Ritchie,  C.  J.,  now  C.  J.  of  Supreme  Court  of  Canada. 
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of  the  Apportionment  Act,  1 870  (t),  which  enacts  that 
"  nothing  in  this  Act  contained  shall  render  apportion- 
able  any  annual  sums  payable  in  policies  of  assurance 
of  any  description." 

Eefusal  to  receive  premiums  after  the  risk  has  been  Refusal  to 
accepted  is  ground  for  action  for  damages  (u),  and  it  premiums, 
would  seem  that  an  action  will  lie  for  specific  per-  Remedy, 
formance  of  a  contract  to  insure  or  grant  a  policy  (v). 

Where  a  contract  of  insurance  is  tdtra  vires,  the  where  policy 
would-be  insurer  can   only  exonerate   himself    from  premium  must 
liability  under  such  a  contract  by  repaying  the  pre-  ^^  returned, 
miums  which  he  has  gained  by  the  contract  (x). 

Such  a  case  arises  where  the  policy  is  made  with 
a  corporation  whose  powers  are  limited  by  statute, 
charter,  articles  of  association  or  otherwise,  and  such 
powers  are  exceeded. 


(0  33  &  34,  Vict,  c.  35,  s.  6. 

(it)  M'Kie  V.  Phanix,  28  Miss'-uri  383.  Day  v.  Connecticut  Co.,  45 
Conn.  480. 

(v)  Liiiford  v.  Provincial  Hone  and  Cattle,  d-c.  Co.,  34  Beav.  291,  10 
Jur,  N.  S.  1066,  II  L.  T.  N.  S.  330,  5  N.  R.  29.  Pcnhy  v.  Beacon,  .tc. 
Co.,  7  Grant  (Up.  Can.)  130. 

(x)  lie  rhoenix  Co.,  2  J.  &  H.441,  31  L.  J.  Ch.  749,  lo  W.  R.  816. 
Burge's  v.  Stock's  Case. 
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CHAPTEE  IV. 

THE  EISK. 

Fixing  the       The  most  important  part  of  insurance  is  determination 
premium.        ^^  ^^^^  ^.^^^^    rj^^^^  insurcr  can  only  adjust  liis  premium 

profitably  if  he  knows  accurately  the  nature  of  the 
risk  which  he  is  asked  to  take  upon  himself ;  and  the 
assured,  if  he  withholds  from  the  insurer  any  necessary 
data  for  estimating  the  nature  of  the  risk,  which  lie 
ought  to  have  supplied  to  the  insurer,  will,  when 
a  loss  occurs,  find  that  he  has  been  insured  only  iu 
name,  and  that  by  his  own  inadvertency  he  loses  not 
only  his  property  but  probably  also  his  premiums  (a). 
For  the  rule  that  the  utmost  good  faith  must  be 
observed,  peculiar  to  this  contract,  requires  that  the 
insurer  should  be  as  well  informed  as  the  assured  of 
all  the  circumstances  constituting  or  increasing  the 
risk  which  is  offered  to  the  insurer  (6),  and  if  he  is  not 
so  informed  in  fact,  from  whatever  cause,  he  is  not 
liable  to  give  any  indemnity. 

Time  policies.  Most  policies  of  iusurancc  other  than  marine,  and 
some  marine  policies,  are  time  policies,  to.ken  out  for 
a  fixed  and  certain  period  of  time.  Under  such 
policies  the  assurance  expires  at  the  latest  moment  of 
the  last  day  therein  named  (c),  unless  a  special  time  is 
named  in  the  policy.  And  even  if  the  days  of  grace 
are  passed,  many  insurers  will,  if  no  loss  has  happened 

(a)  Sihhahl  v.  Jlill,  2  T>ow.  (H.  L.)  263. 

(b)  Vide  per  Slice,  J.,  in  Bates  v.  Jfctvift,  L.  Ti.  2  Q.  B.  595,  610,  36 
L.  J.  Q.  B.  2S2,  15  W.  K,  1172.  See  art.  2485,  Civil  Code  ofLr.  Canada, 
which  accords  with  English  law. 

(c)  Isaaci  V.  Koyal,  L.  R.  5  Kx.  296,  30  L.  J.  Ex.  189,  22  L.  T.  N.  S. 
681,  18  W.  R.  982. 
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and  no  increase  of  risk  has  occurred,  allow  the  policy 
to  be  rehabilitated  on  payment  of  the  arrears  with  or 
without  a  fine  for  delay. 

Sometimes  attempts  are  made  to  construe  time 
policies  as  voyage  policies  (d),  but  the  courts  have  not 
encouraged  them. 

A'^oyage  policies  against  land  risks  are  sometimes  Voyage 
taken  out,  but  are  not  so  common  as  time  policies,  fand?^^  '^^ 
They  cover  the  things  insured  between  certain  geo- 
graphical limits.  Practically  they  amount  to  taking 
on  the  insurer  the  liability  of  the  common  carrier 
between  the  two  ends  of  the  journey,  and  in  some 
cases  the  carrier  is  himself  the  insurer.  Thus  railway 
companies  will  grant  insurances  on  goods  carried  by 
them  for  which  they  are  not  liable  under  the  Carriers 
Acts.  The  risk  begins  in  such  policies  when  the  goods 
start  or  get  into  the  carriers'  hands  (e),  and  continue 
from  then  till  arrival  in  the  hands  of  the  consignee  or 
other  specified  determination  of  the  transit,  but  they 
will  not  cover  a  deviation  (/).  No  questions  as  to 
days  of  grace  or  the  like  can  arise,  since  under  the 
contract  the  liability  lasts  for  the  journey.  The  real 
question  is  what  constitutes  arrival.  A  common  case 
of  voyage  policies  on  land  risks  is  that  of  railway 
insurance  tickets  for  a  particular  journey.  Un- 
doubtedly these  would  not  cover  an  intentional  devia- 
tion from  the  route  for  which  they  were  issued,  but 
would  cover  risk  of  an  accident  caused  by  the  points 
going  wrong,  and  diverting  the  train  from  the  direct 
route  to  a  branch  line. 

The  commencement  of  the  risk  in  the  absence  of  Before  delivery 
special  stipulation  is  not  conditional  on  the  delivery  to     P°"°y' 

(d)  Croidey  v.  Cohen,  3  13.  &  Ad.  478,  i  L.  J.  N.  S.  K.  II  15S.  Joiice 
V.  Kcnnard,  L.  R.  7  Q.  B.  78,  41  L.  J.  Q.  B.  17,  25  L.  T.  N.  S.  932, 
20  W.  R.  233. 

(f)  Boehn  v.  Comhe,  2  M.  &.  S.  172. 

(f)  Pearson  v.  Commercial  Union,  i  A.  C.  498,  45  L.  J.  C.  P.  761, 
35  L.  T.  N.  S.  445,  2.\  W.  R.'95i.  But  see  Ckarlestmon  liailroad  Co, 
V.  Fitchhurg  Mutual  Fire,  73  Mass.  64,  where  carriages  in  use  on  a 
railway  were  held  t')  be  insured  on  a  branch  not  owned  by  the  assured, 
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the  assured  of  the  poHcy,  provided  that  the  first 
premium  is  paid,  and  that  the  contract  is  in  all  other 
respects  complete,  and  in  such  a  case  even  death 
before  complete  delivery  of  the  policy  is  no  bar  to 
recovery  unless  so  stipulated  {g).  And  where  a  lire 
occurred  after  a  deposit  was  paid  to  an  agent,  but 
before  the  policy  was  issued,  the  company  was  held 
liable  (A). 

Risk  entire.  The  risk  taken  is  entire.     If  it  has  once  attached 

no  apportionment  of  jiremium  can  take  place,  even  if 
the  policy  subsequently  becomes  forfeit  (J).  Questions 
occasionally  arise  as  to  whether  the  risk  is  taken 
from  year  to  year  or  from  quarter  to  quarter  (Z:)  ;  and 
where  the  annual  premium  being  payable  by  quarterly 
instalments,  with  a  proviso  that  if  the  assured  should 
die  before  the  whole  of  the  quarterly  payments  become 
payable,  the  company  should  retain  from  the  sum 
assured  sufficient  to  pay  the  whole  of  the  premiums 
for  that  year,  the  party  died  within  the  first  twelve 
months  after  the  third  quarterly  instalment  was  due 
but  before  it  was  paid,  it  wa  ■.  held  that  the  assured 
could  not  recover,  as  the  i\stalment  had  not  been 
punctually  paid  (/). 

Policy—  A  policy  for  a  year  covers  all  losses  within  the  year 

exhaust^dby  ^P  to  the  amount  named.  If  half-a-dozen  small  fires 
thfi  nlrmT/*''^'^  happcu,  tlic  lusurcr  must  pay  the  damage  on  each.  And 
it  would  seem  that  if  a  tire  to  the  full  amount  happened 
for  which  the  assured  was  indemniiied  from  other 
sources,  his  policy  would  still  be  alive  for  the  rest  of 
his  year  and  in  case  of  another  fire  (?«). 


the  period. 


ig)  Cooper  v.  Pacific  Mutual,  8  American  Rop.  705.  Nexoman  v. 
Bdsten,  76  L.  T.  228,  affirmed  in  C.  A.  Feb.  14,  1884. 

(A)  Mackie  v.  European  Aamrance  Co.,  21  L.  T.  N.  S.  102,  17  W.  R. 
987. 

(i)  Tyrie  v.  Fletcher,  2  Cowp.  668,  33,  34  Vict.  c.  35. 

(k)  Want  V,  Blunt,  12  K.ist.  183. 

(0  Phoenix  Life  Assurance  Co.  v,  Sheridan,  8  H.  L.  C.  745,  31  L.  J, 
Q.  B.  91,  3  L.  T.  N.  S.  564,  7  Jur.  N.  S.  174. 

(to)  Smith  V.  Colonial  Mutual,  6  Victoria  Law  2CX).  See  Crowley  v. 
Cohen,  3  B.  &  Ad.  478,  i  L.  J.  N.  S.  K.  B.  158. 
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This  view  must,  it  is  submitted,  be  correct,  for  it 
would  be  absurd  to  contend  that  if  a  pair  of  curtains 
had  been  burnt  and  paid  for,  the  whole  liability  of  the 
iusurer  was  thereby  extinguished  for  the  year  (n). 
The  only  mode  of  extinguishing  liability  during  the 
year  is  actually  paying  damage  to  the  full  amount 
insured. 


In  fire  policies  the  insurers  frequently  reserve  the  Termination  of 
riuht  to  terminate  the  insurance  either  at  the  end  of  a  ^^^^^  ' 
year  or  period  for  which  a  premium  is  paid,  or  at  any 
time  on  repaying  the  unearned  proportion  of  premium. 
If  they  elect  to  terminate  before,  but  do  not  repay  the 
premium  till  after  a  fire,  it  would  seem  their  election  is 
still  valid  (o),  as  the  notice  may  operate  from  its 
delivery,  and  need  not  name  a  future  day  for  termina- 
tion (jj). 

The  duration  of  life  risk  is  purely  a  matter  of  con-  Duration  of 
tract,  and  depends  on  the  terms  of  the  policy  under  ^'■''  ' 
which  each  insurance  is  made. 

The  dates  between  which  the  policy  is  expressed  to  Word  "from." 
endure  may  be  exclusive  or  inclusive,  according  to  the 
form  of  expression  used,  and  the  context  and  subject- 
matter.  In  old  policies  the  words,  "for  one  year 
from  the  date,"  are  found,  and  that  raised  a  doubt 
whether  the  first  day  was  exclusive  or  inclusive  (q). 
At  present  all  well-drawn  policies  name  the  days  when 
insurance  will  begin  and  end,  and  whether  such  days 
are  exclusive  or  inclusive,  and  even  the  hour  of  the  day 
at  which  the  insurer's  liability  ceases.     If  the  hour 
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(n)  See  Crowleij  v.  Cohen,  3  B.  &  Ad.  478,  I  L.  J.  K.  B.  158  (1832), 
deciding  against  a  contention  that  the  policy  was  exhausted  when 
goods  to  the  amount  named  therein  had  been  carried. 

(0)  Cain  V.  Lancashire,  27  U.  C.  (Q.  B.)  217. 

(p)  Ibid.  453. 

(9)  Pughw.  Duke  of  Leeds,  2  Cowp.  714,  Lord  Holt's  view  in  Howard's 
case,  2  Salk.  625,  l  Lord  Raymond,  480,  not  followed.  Isaacs  v.  lloijul 
Exchange,  L.  R.  5  Ex.  296,  39  L.  J.  Ex.  189,  22  L.  T.  N.  S.  681,  18 
W.  R.  982. 
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were  not  specified,  the  insurance  would  continue  to  the 
last  minute  of  the  day,  for  ambiguous  and  doubtful 
r«hiases  would  be  continued  against  the  company. 
"  Verba  fortius  accipiuntur  contra  proferentem." 

'  Tlie  word  "  until "  in  a  policy  of  insurance  includes 
and  extends  the  insurance  over  the  last  day  of  the 
period  for  which  it  is  effected.  Thus  certain  goods 
were  insured  against  fire  by  a  policy  in  which  the 
insurance  was  expressed  to  be  "from  the  14th  Feb. 
1868  until  the  14th  Aug.  1868,  and  for  so  long  after 
as  the  assured  should  pay  the  sum  of  225  dollars  at 
the  time  above  mentioned."  The  goods  M'cre  burnt  in 
the  night  of  14th  August  186S,  the  insurance  not 
havine;  been  renewed,  and  it  was  held  that  the  insurance 
continued  during  the  14th  August,  and  the  loss  was 
therefore  covered  by  it  (r). 


Life  policies. 
Duration  of 
risk. 


Death  must 
occur  during 
insurance. 


If  a  man  receives  a  mortal  wound  or  contracts  a 
mortal  disease  within  the  period  for  which  the  in- 
surance is  expressed  to  continue,  death  must  ensue 
within  such  period  to  enable  the  policy-money  to  be 
recovered. 

If  it  occur  ever  so  short  a  time  afterwards,  the 
liability  of  the  insurer  is  extinct  (s).  Life  policies 
being  in  most  cases  for  whole  life  generally,  the  question 
arising  is  usually  not  whether  the  death  is  within  the 
time,  but  whether  it  is  within  the  terms  of  the  policy. 
But  the  other  case  occasionally  arises.  Men  have 
sometimes  been  too  ill  to  think  about  business  when 
the  time  for  paying  their  premiums  comes  (f),  and  if 
they  die  of  the  illness  without  the  premium  having 
been  first  paid,  their  representatives  are  at  the  mercy 


rii 


(r)  Isaacs  v.  Itoyal  Insurance  Co.,  L.  R.  5  Ex,  296,  39  L.  J.  N.  S, 
Exch.  189,  22  L.  T.  N.  S.  681,  18  W.  R.  982. 

(s)  Lockyer  v.  Ottley,  i  T.  R.  254.     In  accident  policies  it  is  other- 
wise by  express  Rtipulation. 
i  (t)  Wuntv,  Blunt,  12  East,  183,  l8lo. 
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of  the  insurers.  The  court  will  construe  the  policy 
according  to  its  express  terms,  and  will  not  hold  it 
sufficient  that  the  conditions  therein  contained  had 
been  complied  with  as  nearly  as  may  be.  In  JVa7it  Cypre'a 
V.  Blunt  (it)  the  stipulation  was  that  the  assured  should  inappUcable. 
pay  the  premiums  on  a  certain  day  with  fifteen  days' 
grace.  He  died  within  the  days  of  grace,  and  his 
executors  paid  the  premiums  within  them.  But  the 
Court  of  (Queen's  Bench  interpreted  the  policy  as 
meaning  that  the  assured  must  be  alive  to  pay  the 
premium,  and  that  the  policy  had  expired  in  the  ordi- 
nary course  on  the  day  when  the  new  premium  fell 
due  (v). 


All  facts  and  circumstances  diminishing  or  increas-  Elements  of 
ing  the  likelihood  that  the  event  insured  against  will   ^° '"  ' 
happen   sooner  or  later  are  elements  (x)  constituting 
the  risk  to  be  undertaken  by  the  insurer. 

In  insurance  against  fire  an  exact  (y)  description  oi  Perils abititra. 
property  to  be  insured  is  most  material  in  determining 
the  risk  (z).  A  wooden  house  in  a  town  is  far  more 
likely  to  be  burned  down  than  a  brick  or  stone  building. 
A  house  in  a  street  which  has  a  party  wall  running 
right  up  to  the  roof  is  not  in  the  same  danger  from 
fires  in  adjacent  buildings  as  one  not  so  divided 
ofl\  A  detached  house  is  only  subject  to  risks  of  fire 
from  within.  And  some  articles,  such  as  gunpowder 
and  petroleum,  are  only  insurable  at  very  high  rates 


{«)   Wuiit  V.  Blunt,  12  East.  187. 

(v)  In  America  a  cast!  occurred  where  a  man  on  his  way  to  pay  his 
promiuni  was  paralysed  and  died.  Jluwcll  v.  Knickcrhoc'ker,  4  Am.  675, 
44  N.  Y.  276.     The  court,  not  mianimously,  upheld  the  ijolicy. 

(.!•)  See  Bo^id  v.  Dubois,  3  Camp.  133.  Taijlur  v.  Dunbar,  L.  R.  4 
C.  P.  206,  38  L.  J.  C.  P.  178,  17  W.  K.  382. 

(.(/)  Fricdiandcr  v.  London  Assurance,  I  M.  &  Rob.  171.  Dobson  v. 
Sothcby,  M.  «&  M.  90. 

(z)  iS'evcasdc  Fire  Co.  v.  M\Morran,  3  Dow.  H.  L.  255.  Quia  v. 
National  Insuranee  Co.,  Jones  &  Carey,  316  (Ir.)  Stokes  v.  Cox,  i  H. 
&  N.  320,  26  L.  J.  Ex.  113,  28  L.  T.  161,  3  Jur.  N.  S.  45,  5  W.  R. 
89.  Sillem  V.  Thornton,  3  E.  &  B.  868,  2  W.  R.  524,  23  L.  J.  Q.  B.  362, 
23  L.  T.  187,  18  Jur.  748. 
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THE  LAWS  OF  I>'SUKANCE. 


Elements  of 
the  risk. 


Localit)'  had 
regard  to. 


if  insurable  at  all,  while  iron  and  stone  in  an  iron- 
maker's  or  stone-mason's  yard  will  rarely  need  insur- 
ance at  all.  Insurers  will  not  usually  insure  against 
the  inherent  vices  of  anything,  such  as  liability  to 
spontaneous  explosion  or  combustion  («),  so  if  a  horse 
is  to  be  insured  his  vices  are  elements  in  the  risk, 
as  would  be  the  state  of  a  haystack. 

When  a  house  is  insured,  not  only  its  character 
and  construction  are  elements  in  the  risk,  but  also  its 
locality  ;  for  an  insurance  against  fire  necessarily  has 
regard  to  the  locality  of  the  subject-matter  of  the 
policy,  the  risk  being  probably  different  according  to 
the  place  wliere  the  subject  of  insurance  happens  to 
be  (h).  This  has  been  held  of  a  fire  policy  for  three 
months  on  a  ship  in  wet  dock  with  liberty  to  go  into 
dry  dock,  and  the  assured  failed  to  recover  because 
the  vessel  got  outside  the  permitted  limits,  and  was 
there  burnt  (c). 

Any  special  fact  as  to  neiglil)Ouring  buildings  whicli 
would  increase  the  risk,  must  also  be  disclosed ;  c.(/., 
that  a  fire  has  just  happened  next  door  (d). 

There  are  many  cases  of  land  insurance  on  mov- 
able things,  such  as  railway  stock,  carriages,  agricul- 
tural implements,  and  goods  in  transit.  In  such 
cases  the  position  of  tlie  thing  is  not  so  essential  to 
the  risk  as  in  insurance  on  liouses  and  furniture.  But 
even  they  are  insured  within  certain  limits,  and  if 
burnt   or  lost   outside   these   limits,  there   would   be 


(a)  Dudgeon  v.  Pembroke,  2  A.  C.  296,  46  L.  J.  Q.  B.  409,  36  L.  T. 
K  S.  3S2,  25  W.  H.  499- 

(h)  Pearson  v.  Commereial  Union,  I  A.  C.  at  505,  45  L.  J.  C.  P.  761, 
35  L.  T.  X.  S.  445,  24  W.  R.  951.  Holland  v.  Aortk  British  and  Mer- 
cantile, 14  Lr.  Can.  Jur.  69.  M'Clure  v.  Lancashire,  6  Iiisli  Jur.  (X. 
S.)  63,  p.  72. 

(c)  If  the  thing  insured  is  movable  property,  removal  usually  ends 
the  insurance.  Bee  case  of  agricultural  implements  in  Gorman  v.  Hand- 
in-Hand,  Ir.  L.  R  il  C.  L.  224,  and  May  Ins.  275  as  to  the  American 
cases, 

(d)  Biife  V.  Turner,  6  Taunt.  338. 
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small  chance  of  recovery  (c).  Thus  if  a  Cheshire  Salt 
Company's  waggon  insured  between  Nantwich  and 
London  had,  by  mistake  of  the  London  &  North- 
western liuilway,  been  carried  off  on  to  the  North 
Wales  line  by  the  goods  train  which  occasioned  the 
Abergele  accident,  it  would  probably  be  open  to  the 
insurers  of  that  waggon  to  contend  that  such  deviation 
relieved  them,  and  that  the  London  &  North-Western 
Kailway  only,  if  any  one,  would  be  liable. 

And  in  the  case  of  a  life  policy  expressed  to  insure  Life  policy 
against  risk  in  a  certain  latitude,  if  the  assured  go  to  ""^ " 
a  more  insalubrious  latitude  and  there  die,  his  repre- 
sentatives cannot  recover  on  the  policy  (/). 

Tobacco  was  insured  as  in  Nos.  189,  191  of  a  Locality. 
street.  It  never  was  in  either,  but  in  187.  The  risk, 
court  declined  to  rectify  the  policy  on  the  ground  of 
mutual  mistake,  and  would  not  alter  it  on  the  ground 
that  the  agents  would  have,  with  equal  readiness, 
taken  the  risk  in  187.  The  ground  of  decision  was 
that  locality  is  important,  and  that  if  it  is  specified 
the  risk  cannot  be  extended  even  to  an  adjoining 
building  (rj). 

Only  those  goods  are  within  the  risk  which  are  in 
the  place  specified.  The  policy  does  not  cover  them 
if  removed,  except  by  assent  of  tlie  insurers  attested 
by  endorsement  on  the  policy  (h). 


-< 

O 


(p)  Pearson  v.  Commercial  Union,  ubi  mtpra.  Grant  v.  Etna,  8  Jur. 
X.  S.  705,  15  .Moore  P.  C.  C.  516.  10  W.  K.  772,  6  L.  T.  X.  S.  735. 

(/)See  lii'id  V.  Lancaster  Fire  Co.,  90  N.  Y.  302.  Fowler  v.  Scottish 
F'luitubk,  2S  L.  J.  Cli.  225,  4  .Jur.  N.  S.  1 169,  7  W.  R.  5,  32  L.  T. 
119. 

{;/)  Severance  v.  Continental  Insurance  Co.,  5  Bissell  (U.  8.  Circuit 
Court),  156.  .See  Pearson  v.  Commercial  Union,  I  A.  C.  428,  sujyra. 
Holland  v.  A'ort/i  British  and  Mercantile,  14  Lr.  Can.  Jur.  69.  Samjfson 
V.  Security  Insurance  Co.,  ly.,  Mass.  49. 

(//)  Theobald  v.  Ila'dwaif  Panftrniiers  Co,,  10  Ex.  45,  18  Jur.  583,  23 
L.  J.  Ex.  249,  23  L.  T.  222,  2  W.  R.  528.  M'Clure  v.  Lancashire  Fire, 
6  Ir.  Jur.  N.  S.  63.  Holland  v.  North  British  and  Mercantile,  14  Lr. 
Can.  Jur.  69. 
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THE  LAWS  OF  IXSURAXCf:. 


Insuranco 
local. 


Full  infor- 
mation 
necessary. 


In  Holland  v. North  British  and  Mcrcantilc{i)  (a  C;uia- 
dian  case),  Mackay,  J.,  said,  "  The  place  in  which  things 
are  is  always  a  motif  determinant  of  the  contract.  It 
is  of  tlie  essence  thereof  that  the  things  and  their  posi- 
tion shonld  be  known  by  both  parties.  When  goods  are 
insured  in  a  building,  all  information  should  be  com- 
municated to  the  insurer  to  enable  hiin  to  appreciate 
the  risk;  e.g.,  oi  what  materials  the  building  is,  its 
situation,  distance  from  other  buildings,  whetlier  con- 
nected with  others,  and  so  forth.  Tliere  must  be 
perfect  understanding  as  to  the  thing  insured,  other- 
wise tliere  is  no  convention." 


And  in  mercantile  fire  policies,  no  risk  is  taken  of 
goods  loading  or  unloading  unless  specially  bargained 
for. 

A  fire  risk  does  not  include  the  risk  of  household 
furniture  during  removal,  and  it  is  consequently 
necessary  either  to  insure  (if  desired)  during  removal, 
if  it  be  to  a  great  distance,  or  to  make  the  carrier  take 
the  risk  of  fire. 


Goods  covered 
ascertainable 
at  date  of  fire. 


Whether  a  policy  covers  goods  in  a  place  at  the  time 
of  a  fire  or  only  those  which  were  there  at  the  time 
when  the  policy  was  made  and  continue  to  be  there 
at  the  time  of  the  fire,  depends  on  the  wording  of  the 
policy  or  whether  the  goods  are  generally  described  or 
specifically  indicated  (y). 


Following  this  rule,  the  Irish  Exchequer  decided  that 
new  hay  put  on  a  rick  which  liad  been  specifically 
insured,  in  substitution  for  hay  which  was  thereon  at 
time  of  insurance,  was  not  within  the  policy  (Z-). 


{(■)  14  Lr.  Can.  Jur.  69. 

(,;■)  Italhcad  v.  Youwj,  6  E,  &  BI.  312,  2  Jur.  X.  S.  970,  25  L.  J. 
Q.  B.  290,  27  L.  T.  100,  4  W.  II.  530.  Harrison  v.  A7//,«.  7  ]■;.  &  Bl. 
465,  3  Jur.  N.  S.  908,  26  L.  J.  Q.  B.  239,  29  L.  T.  76,  5  W.  U.  494. 

[k)  Gorman  v.  Jfand-in-I/and,  Irish  Rep.  1 1  C.  L.  224,  1877.  British 
American  Insurance  v.  Joseph,  9  Lr.  Can.  Kep.  448. 
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"Where   no   specific  tlescviption   is  given   it  would  if  goods  not 
seem  that  a  fire  policy  will  cover  goods  in  the  place  policy  ^covers 
named  to  the  amount,  regardless  of  the  bringing  in  naViea™"*^"* 
or  taking  out  of  particular  (/)  articles,   and  taking 
account  only  of  the  quantity  on  the  premises  at  time 
of  the  fire  and  the  interest  of  the   assured  therein. 
But  an  ordinary  fire  policy  is  not  like  a  merchant's 
floating  policy  in  the  mode  in  which  the  damage  is 
calculated  (m).     The  method   indicated  in  Croidei/  v. 
C'ohoi  only  applies  to  policies  where  the  risk   is  in 
several  vehicles   of  transport.     Nor  will  a  household 
fire  policy  include  the  property  of  visitors  or  servants. 

The  risk  varies  as  the  mode  of  user  and  insurers 
classify  fire  risks  in  buildings  very  much  according  to 
the  use  to  which  they  are  put. 

It  is  sudlcieut  to  state  the  use.  The  assured  need  User  of  subject 
not  communicate  facts  relating  to  the  general  course 
of  the  particular  trade  for  which  the  premises  insured, 
or  containing  the  things  insured  are  used,  as  all 
these  things  are  supposed  to  be  within  the  knowledge 
of  the  insurer  (n). 

That  the  house  is  empty  also  increases  the  risk. 
But  this  would  be  rather  because  the  house  while 
vacant  would  be  unguarded,  than  because  such  occu- 
pancy comes  under  the  head  of  user. 

In  America  leaving  a  house  vacant  is  not  a  thing 
which  would  avoid  a  policy,  except  where  special 
stipulations  are  made  to  that  effect  (o).  Where  a 
statement  of  intention  to  use  the  thing  insured  in  a 
particular  manner  did  not  amount  to  a  warranty  that 


O 
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(!)  Butler  V,  titandard  Fire,  4  U.  C.  (App.)  391.  British  American 
hisuraiice  Co,  v.  Joseph,  9  Lr.  Can.  Rep.  448.  Qrozicr  v.  Phccnix  Co.,  2 
Ilannay  (Xew  Bruns.),  200. 

[m)  Thompsotiv.  Montreal,  1850,  6  U.  C.  (Q.  B.)  319,  Robinson,  C.-J. 
Peddic  V.  Quebec  Co.,  Stuart  (Lowor  Caiiada)  174,  1S24. 

(n)  Per  Siiee,  J.  in  Hates  v.  Hewitt,  2  L.  R.  (Q.  B.)  595  at  610,  28  L. 
J.  Q.  B.  282,  15  W.  R.  1 1 72. 

(0)  Cattlin  V,  Springfield  Imurancc  Co.,  i  Sumner  (U.  S.)  434,  Story,  J. 
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it  should  only  be  so  used,  tlio  assured  could  recover 
although  there  had  not  been  such  user  (p). 

steam-engiDe,       The  presence  of  a  steam-engine  on  premises  must 
user  of.  \jQ  stated,  but  when  it  is  known  to  be  there,  it  need 

not  be  confined  to  one  specific  use  unless  so  stipulated ; 
and  a  mere  increase  of  danger  in  a  new  method  of 
using  a  machine  will  not  vitiate  the  insurance  unless 
there  be  a  condition  to  that  effect  (q).  In  Baxcndale 
V.  Hnrdinrj  a  steam-engine  was  specified  in  a  policy, 
but  subsequently  it  was  attached  to  a  horizontal  shaft 
which  was  carried  through  a  floor  and  connected  with 
other  machines  erected  afttsr  the  insurance  was  effected. 
The  insurers  were  unaware  of  the  erection  of  these 
machines,  but  on  the  premises  being  burnt  the  assured 
recovered  from  the  company  (?•). 

Alterations.  Where  alterations  or  new  erections  are  made  and 

assented  to  with  or  without  extra  premium,  damage  by 
fire  originating  iu  the  new  buildings  will  Ije  within  the 
policy  (s). 


Exceptional 
use  of  premises 
for  purposes 
other  tliau 
specified  in 
policy,  even 
though  risk 
increased  does 
not  prevent 
assured 
recovering. 


In  the  absence  of  fraud  a  policy  is  not  avoided  by 
the  circumstance  that  subsequently  to  the  effecting  of 
the  policy  a  more  hazardous  trade  has  without  notice 
to  the  company  been  carried  on  upon  the  premises. 
Thus,  where  premises  were  insured  against  tire  by  the 
description  of  a  granary  and  "  a  kihi  for  drying  corn  in 
use"  communicating  therewith,  the  policy  was  to  be 
forfeited  unless  the  buildings  were  accurately  described 
and  the  trades  carried  on  therein  specified ;  and  if  any 
alteration  were  made  in  the  building  or  the  risk  of 


;! 


(p)  Grant  v.  Etna  Insurance  Co.,  15  Moore  P.  C.  516,  8  Jur.  N.  S. 
705,  10  W.  R.  772,  6  L.  T.  N.  S.  735. 

(7)  Whitehead  v.  Price,  2  Cr.  M.  &  R.  447,  i  Gale.  151.  Mayall  v. 
Mitford,  I  N.  &  r.  732,  6  A.  &  J'].  670.  Ikixendule  v.  Harding,  4 
H.  &  N.  445,  28  L.  J.  Ex.  236,  7  W.  R.  494. 

(?•)  Baxendale  v.  Ilardimj,  supra. 

(s)  Mackenzie  v.  Van  Hickles,  17  U.  C,  (Q.  B.)  226. 
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firc  incrensed,  the  alteration  or  iucreased  risk  was  to 
be  notified  and  allowed  by  endorsement  on  the  policy, 
otherwise  the  insurance  to  be  void.  The  assured 
carried  on  no  trade  in  the  kiln  except  drying  corn,  but 
on  one  occasion,  without  giving  any  notice  to  the 
insurers,  he  allowed  the  owner  of  some  bark  which  had 
been  wetted  to  dry  it  gratuitously  in  the  kiln,  and  this 
occasioned  a  fire  by  which  the  premises  were  destroyed. 
Drying  bark  was  a  distinct  trade  from  drying  corn, 
and  more  hazardous,  and  insurers  charged  a  higher 
premium  for  bark-kilns  than  corn-kilns ;  but  it  was 
held  that  the  assured  was  not  precluded  from  recover- 
ing (0. 


In  the  case  of  Pim  v.  llcid,  Tim  carried  on  the 
business  of  a  paper-maker,  and  efTected  an  insurance  on 

I  the   premises  in  which  the  business  was  carried  on. 

Subsequently   a  large   quantity  of  cotton  waste  was 

A  cleaned  and  dyed    there.      At  the   time  of  the   fire 

some  of  this  cotton  waste  was  in  the  mill,  and  it 
appeared  that  insurance  offices  generally  declined  to 
insure  premises  where  it  was  kept  or  used,  yet  the 
company  M'as  held  liable  («). 

A  coUee-house  does  not  come  under  the  head  of  cimracterof 
inns,  which  are  within  the  class  of  doubly  hazardous  coffee-house 
buildings.       Insurance   thereof  at   the   ordinary    rate  "°*  "'"• 
would  not  be  void.     The  question  was  only  raised  by 
a  landlord  seeking  to  eject  for  breach  of  covenant  to 
insure  (v). 

The  character  of  the  person  assured  is  also  material 
to  the  risk  (x).  This  is  a  principal  reason  for  the 
conditions  restricting  assignment  usually  inserted  in 
lire  policies.       There   is  this   difference  between  the 

(0  Shaw  V.  Rohherds,  6  Ad.  &  E.  75,6  L.  J.  K  S.  K.  B.  106,  i  Nev. 
;  &  Per.  279. 

(  («)6M.  &G.  I,  12L.  J.  C.  P.  299. 

(i')  Doe  d)  Pitt  V.  Laming,  4  Camp,  at  76  Ellenborough,  18 14. 

(x)  Lynch  v.  Dalzell,  4  liro.  P.  C.  431,  cited  2  A.  &  E.  577. 
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THE  LAWS  OF  INSURANCE. 


Title  to  the 
property. 


assignment  of  land  and  sea  policies,  that  in  the  former 
case  the  subject-matcer  is  generally  within  control  of 
the  assignee,  while  in  the  latter  both  ship  and  goods 
are  on  the  high  seas  and  cannot  be  prejudicially 
affected  by  the  assignment  to  a  person  who,  though  he 
owns  them,  cannot  afTect  their  condition  till  they  roach 
port  and  the  risk  ends.  The  happening  of  many  pre- 
vious fires  on  the  assured's  premises  goes  to  character 
and  must  be  disclosed. 

The  title  to  the  property  of  the  assured  is  to  some 
extent  material  to  the  risk :  for  an  insurance  without 
interest  or  title  is  an  inducement  to  arson,  orferiiig 
prospects  of  profit.  This,  however,  is  met  by  the 
statute  14  Geo.  III.  48,  precluding  the  insured  from 
recovering  beyond  his  interest.  In  America,  in  the 
absence  of  the  statute,  the  courts  have  met  the  diffi- 
culty by  invoking  the  principles  and  policy  of  the 
Common  Law. 

Insurers  usually  demand  to  be  informed  whetlier 
the  interest  in  tlie  house  or  property  insured  amounts 
to  total  or  partial,  absolute  or  limited  ownership.  But 
in  this  country,  as  regards  houses,  precautions  are  the 
less  necessary,  owing  to  the  power  of  reinstatement 
given  by  section  8  3  of  the  old  party  Walls  Act  1774  (}/). 

This  section  reduces  the  risk,  as  the  insurance  money 
may,  under  the  provisions  of  this  Act,  l)e  intercepted, 
and  a,maldf.dc  insurance  may  thus  become  unavailing. 

The  valuation  of  the  things  insured  is  also  material 
to  the  risk,  as,  if  it  is  excessive,  it  affords  the 
assured  a  prospect  of  gain  by  the  perils.  Lut  it  is 
less  material  in  fire  than  in  marine  polici(!s,  as  the 
policy  is  open  and  not  valued,  and  valuation  is  not 
very  important  until  after  a  loss  {z). 


(;/)  C.  78,  14  Geo.  III.  c.  78. 

[z)  loiiidcs  V.  PohIi'j;  L.  K.  9  Q.  B.  531,  43  L.  .T.  Q.  B.  227,  30  L.  T. 
N.  S.  547,  22  W.  R.  884.  Britlon  v.  Jtoml,  4  h\  &  F.  905,  Willos,  J., 
IS  L.  T.  N.  S.  72. 
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What  may  or  may  not  be  included  in  a  lire  risk  very  wiiat  the  fire 
much  depends  upon  the  terms  of  the  policy  and  con-  covers, 
ditions.     But  the  courts  have  laid  down  certain  rules 
as  to  the  construction  of  such  policies  as  have  come 
before  them,  which  will  control  all  such  instruments 
in  the  absence  of  contradictory  or  varying  stipulations. 

The  word  fire,  in  contracts  of  fire  insurance,  is  taken  What  word 
in  its  ordinary  signification.  It  is  not  confined  to  dudes. '"' 
any  technical  and  restricted  meaning,  which  might  be 
applied  to  it  on  a  scientific  analysis  of  its  nature  and 
properties,  nor  should  it  receive  that  general  and  ex- 
tended signification,  which,  by  a  kind  of  figure  of 
speech,  is  sometimes  applied  to  the  term,  but  it  should 
be  construed  in  its  ordinary,  popular  sen.se.  Unless 
there  be  actual  ignition,  and  the  loss  be  the  effect  of 
such  ignition,  the  insurers  are  not  liable;  e.g.,  where 
sugar  was  spoilt  by  great  heat  through  a  register  being 
closed,  but  there  was  no  actual  ignition,  the  company 
was  held  not  liable  {a).  There  nnist  be  actual  ignition, 
and  the  loss  must  be  the  effect  of  such  ignition.  Not 
that  the  identical  property  which  the  damage  occurred 
should  be  ignited  or  consumed,  but  there  must  be  a 
fire  or  burning,  which  is  the  proximate  cau.se  of  the 
loss.  It  is  immaterial  how  intense  the  heat  may  be ; 
unless  it  be  the  effect  of  ignition,  it  is  not  within  the 
terms  of  the  policy.  The  heat  of  the  sun  often  con- 
tracts timber,  from  which  losses  occur,  but  they  would 
not  be  considered  losses  by  fire  unless  there  be  ignition, 
and  the  destruction  j\rise  from  actual  fire  (&). 

The  insurers  agree  to  make  good  unto  the  assured  What  is  within 
all  such  loss    or  damage  to    the    property  as    shall 
happen  by  fire.     Thus  far  there  is  no  limit  to  their 
undertaking. 
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(a)  Austin  v.  Drewp,  6  Taunt.  436,  4  Camp.  360,  Holt,  N.  P.  126,  2 
Marsh  130,  considered  in  !>cripture  v.  Lowell,  74  Mass.  (10  Cush.)  356. 
{b)  liabcock  V.  Montgomery,  dec,  6  Barb.  N.  Y.  637. 
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Origin  of  fir« 
does  not 
matter. 


Explosion, 


If  the  loss  happen  by  fire,  unless  there  was  fraud 
on  the  part  of  the  assured,  it  matters  not  how  the 
flame  was  kindled,  whether  it  be  the  result  of  accident 
or  design,  whether  the  torch  be  applied  by  the  honest 
magistrate  or  the  wicked  incendiary,  whether  tlie 
purpose  was  to  save  the  city  as  in  New  York,  or  the 
country  as  at  Moscow,  whether  the  fire  be  applied  to 
gunpowder  in  the  basement  or  by  a  burning  shingle 
on  the  roof  {Hillier  v.  AUegliany,  3  Penn.  472,  2)er 
Grier,  J,);  and  in  Angell  on  insurance  it  is  said,  "Eire 
produced  by  the  friction  of  a  wheel  in  its  axle,  which 
consumes  the  wheel,  is  a  loss  of  the  wheel  by  fire. 
The  burning  of  a  barrel  or  other  vessel  containing 
quicklime  which  is  accidentally  submitted  to  the 
action  of  water,  is  a  loss  by  fire  as  to  the  vessel,  but 
the  spoiling  of  the  lime  is  not  such  a  loss.  So  tlie 
spoiling  or  consuming  of  any  two  chemical  fluids  by 
process  of  combustion  is  not  a  loss  by  fire  as  to  either 
of  the  substances,  but  as  to  any  third  body  it  is  such 
loss.  Similarly,  heat  or  fire  produced  by  vegetable 
fermentation,  as  when  a  hay-rick  takes  fire  by  its  own 
heat,  is  not  a  loss  by  fire  as  to  the  vegetable  collection, 
but  as  to  assuring  bodies  it  is  "  (Angell,  155). 

Insurance  against  fire  docs  not  include  damage  by 
mere  heat  and  smoke  from  the  ordinary  fireplaces  if 
there  has  not  been  actual  ignition  (c) ;  nor  will  it 
include  damage  by  explosion,  unless  specially  stipu- 
lated, or  there  has  been  actually  a  fire  within  the 
building.  On  this  ground  the  courts  refused  to  grant 
damages  for  injury  to  property  by  the  explosion  of 
the  Erith  Powder  Mills  in  1864  (^i),  holding  that 
damage  by  atmospheric  concussion  by  explosion  caused 


{c)  Austin  V.  Drexo,  6  Taunt.  436  (C.  1'.),  1816,  4  Camp.  360,  Holt, 
N.  P.  126,  2  Marsh  C.  V.  130. 

(d)  Everett  v.  London  Assurance,  19  C.  IJ.  N.  S.  126,  II  Jur.  L.  «. 
546,  34  L.  J.  C.  P.  299,  13  W.  R.  862,  6  N.  R.  234.  In  Taunton  v. 
tke  Rotjal,  2  H.  &  M.  135,  33  L.  J.  Ch.  406,  10  L.  T.  N.  S.  156,  12 
W.  R.  549,  it  was  held  that  a  company  cmild  as  a  matter  of  business 
pay  for  loss  by  explosion  not  covered  by  policy  if  it  seemed  in  interest 
of  company. 
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by  fire  was  too  remote.  Bramwell,  B.,  explained  fire  as 
meaning  either  ignition  of  the  article  it^self  or  a  part 
of  the  premises  where  it  is. 

Under  this  rule,  damage  by  explosion  within  the 
house  is  not  within  the  risk,  even  when  it  occurs  in 
the  course  of  a  fire  in  the  house,  nor  is  the  damage 
by  such  explosion  part  of  the  damage  caused  by  the 
fire  (<.').  But  it  is  usual  to  insure  specifically  against 
pvplosion  of  gas  in  domestic  use,  and  by  the  word 
'•  •  "  coal-gas  for  lighting  purposes  is  meant,  though, 
scientifically  speaking,  innumerable  other  substances 
are  of  a  gaseous  nature  (/). 

In  America,  where  an  insured  building  was  blown  Explosion, 
down  and  tlie  wind  was  alleged  to  have  blo\,n  fire 
into  contact  with  escaping  gases,  the  insurer  was  held 
not  liable,  as  the  policy  contained  a  condition  against 
explosion  unless  fire  ensued  (jj). 

In  America  gunpowder  is  held  a  fire  risk  (/t).  Gunpowder. 

Most  y<  iK'l.  nil  policies  of  insurance  contain  a  con- 
dition I'". '  h*.  policy  is  to  be  void  if  at  any  time  there 
is  mor.  J  .')  a  'srtain  amount  therein  stated  of  gun- 
powder kept  ■■  Li  tlie  premises,  unless  special  provision 
be  made  therem  for  the  storing  of  a  large  quantity. 

Such  a  condition  is  not  unreasonable,  and  breach 
thereof  avoids  the  policy,  and  the  condition  is  not  dis- 
charged by  specification  of  the  stock-in-trade  as  in- 
cluding hazardous  goods  in  the  policy  (i). 

T!ior  h  gunpowder  was  described  in  one  condition 
endorscu  on  the  policy  as  of  the  class  hazardous,  this 
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(e)  Stanley  v.  Western,  L.  R.  3  Ex.  71,  37  L.  J.  Ex.  73,  17  L.  T.  N.  S. 
S13,  16W.R.  369. 

{  /  )  Stanley  v.  Wtitern  Insurance  Co.,  ubi  sup. 

'n)  Transatlantic  Fire  v.  Dorset/,  40  Am.  Rep.  403. 

[u)  Waters  v.  Merchants,  11  Peters,  U.  S.  218. 

(j)  M'£wan  v.  Qathridge,  13  Mgore  P.  C.  304,  8  W.  R.  265. 
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condition  could  not  be  held  to  control  the  express  limita- 
tion in  another  condition  of  the  amount  of  gunpowder 
which  the  insurer  would  allow  under  the  policy ;  and 
where  a  form  of  policy  used  on  houses  and  goods  was 
granted  to  a  vessel  plying  on  the  Canadian  lakes  and 
rivers,  without  striking  out  the  conditions  inapplicable 
to  the  vessel,  but  adding  that  the  provisos,  &c.,  should 
take  effect  so   fa^  pplicable,  the   Privy   Council 

held  that  the  gunp.  r  condition  applied  and  had 
been  broken  (k). 

Loss.  It  must  be  shown,  if  required,  that  the  loss  was 

Proximate       proximately  and  immediately  (not  remotely)  caused  by 

one  of  the  perils  insured  against  (I).     Usually  this  is 

a  question  of  inference  from  the  facts  proved  at  the 

trial,  or  interpretation  of  terms  used  in  the  policy  ()n). 

Excessive  Where  the  insunaice  is  against  fire,  damage  by  heat 

heat'ifmaim.  ^^  "°^  within  the  policy  (n).     Xor  is  damage  by  hut 
factuiing.        water  a  fire-loss  within  marine  policy  (o). 

Lightning.  Evcn  the  danger  of  lightning  is  excludeil  from  the  fire 

risk,  unless  it  actually  ignites  the  insured  property  or 
part  thereof.  Electricity  is  not  fire  in  the  popular  sense, 
nor  is  damage  caused  by  it  necessarily  damage  by 
ignition.  Policies  usually  give  the  assured  notice  that 
they  will  not  take  the  risk  of  damage  by  lightning 
unless  it  fires  the  subject-matter  (jj)  ;  and  this  not  to 


it 


(k)  Beacon  v.  Oilb,  I  Jloore  P.  C.  N.  S.  73,  9  Jur.  N.  S.  1 85,  77 
L.  T.  N.  S.  574,  II  W.  R.  194. 

(I)  Marsdcn  v.  City  and  County  Assurance,  L.  R.  i  C.  P.  232,  35 
L.  J.  C.  P.  60,  14  W.  R.  106.  Everett  v.  London  Assurance,  19  C.  13. 
N.  S.  126,  34  L.  J.  C.  P.  299,  13  W.  R.  862,  II  Jur.  N.  S.  546,  6 
N.  R.  234. 

(m)  Neio  York  Express  Co.  v.  Traders'  Insurance  Co.,  132  Mass.  337. 
Insurance  Co.  v.  Transportation  Co.,  12  Wallace  U.  S.  194. 

(n)  Atkinson  v.  Newcastle  Co.,  L.  R.  6  Ex.  404,  2  Ex.  I).  441. 

(())  Siordet  v.  Hall,  4  Bing.  607.  See  White  v.  Republic  Co.,  57 
Maine,  91.  Lewis  v.  Uprinnfield  Co.,  76  Mass.  (10  Ciray)  159.  City 
Insurance  Co,  v.  Corlies,  21  Wend.  N.  Y.  367.  Case  v.  Hartford  Co.,  13 
Illinois,  676.     Witherell  v.  Maine  Insurance  Co.,  49  Maine,  200. 

(;))  Everett  v.  London  Assurance,  19  C.  B.  N.  S.  126,  34  L.  J.  C.  P. 
299,  13  W.  R.  862,  II  Jur.  N.  S.  546. 
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contract  themselves  out  of  a  common-law  liability  (q), 
but  simply  to  protect  themselves  against  unfounded 
claims.  In  this,  as  in  many  cases,  the  policies  merely 
bring  to  the  notice  of  the  assured  the  ordinary  rules 
of  insurance  law. 

A  fire  risk  covers  on  land  the  negligence  of  the  Negligence, 
assured,  his  servants,  and  strangers  (r).  An  insur- 
ance on  goods  carried  by  land  will  usually  cover 
nedicjeuce  of  the  carrier,  his  servants,  and  agents ; 
and  risk  of  miscarriage  generally  (s).  No  wilful  act 
of  the  insured  is  covered  (f).  Uut  arson  by  a  wife 
will  not  disentitle  the  husband  from  recovering  if  no 
crime  be  shown  to  have  l)ecn  committed  by  him  (u). 

Gross  neglect  has  in  America  boon  lield  quasi  malc- 
Jicio,  and  inconsistent  with  good  faitli  (r). 

Since  fire  policies  usually  {w),  Init  not  always  (,r),  Risk  from 
cover  risk  of  incendiarism,  the  existence  of  any  cir-  should  be*^ 
cumstances  making  an  applicant    liable  to  have   his  <iiscioseii. 
property  burnt  may  be  material  to  be  known  by  the 
insurer. 

If  a  man  has  from  his  unpopularity,  or  from  any  other 
cause,  good  reason  to  fear  that  fire  will  be  set  to  his 
premises,  and  he  insures  without  mentioning  the  fact, 
his  policy  will  be  void  for  breach  of  good  faith;  for  it 

(7)  Bahcock  v.  Moiit'jnmcr;/,  dr.  C).,  6  ]5arb.  (X.Y.)  637  (1849),  fully 
discusses  the  question  as  to  liyhtuiiig',  and  decides  that  destruction  by 
lightning  is  not  within  a  fire  risk. 

(/•)  Husk  V.  Jtoi/al  Jixrhau'/f,  2  B.  &  Aid.  73.  Oihson  v.  Small,  4  H, 
L.  C.  353.  Shnw  V.  llohljcnis,  i  N.  &  V.  279,  2S7,  6  Ad.  &  E.  75,  6  L. 
J.  N.  .S.  K.  B.  106.  lJol)KO)i  V.  Sol/icI))/,  I  jNIood.  &  Mai.  90.  Ai(sti7i 
V.  JDrewe,  6  Taunt.  436,  i  Holt  N.  V.  126,  4  Camp.  360,  2  :Marsh.  C.  P. 
130. 

(a)  Boehm  v.  Comhc,  2  M.  &  S.  172.  Columbia  Cu.  v.  Laurence,  10 
Peters,  507. 

(0  ThnrtcU  v.  Beaumont,  l  Bing.  339,  8  Moore  (C.  P.)  612,  2  L.  J. 
C.  P.  4. 

(«)  Midland  Insurance  Co.  v.  Smith,  6  Q.  B.  D.  561,  50  L.  J.  Q.  B, 
329,  45  L.  T.  N.  H.  411,  29  W.  K.  850. 

((•)  Fletcher  v.  Commonwealth,  35  Mass.  (8  Pickering)  421.  Cf.  Dalloz, 
.Turisp.  gen.,  1868,  p.  29. 

{('•)  Midland  Insurance  Co.  v.  Smith,  6  Q.  B.  D.  561,  50  L.  J.  Q.  B. 
329,  45  L.  T.  N.  H.  411,  29  W.  R.  850. 

(x)  Oorman  v.  lland-in-lland,  Ir.  Rep.  Ii  C.  L.  224. 
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Neighbours' 

danger 

material. 


is  clear  that  an  attempt  or  threat  to  set  fire  to  pro- 
perty on  ^vhich  insurance  is  sought  is  a  fact  of  great 
importance  for  the  insurer's  consideration,  and  pre- 
sumptively always  material  to  the  risk  (y). 

So  also  It  fortiori  attempts  made  to  l^urn  tlie  pro- 
perty must  be  disclosed  (:),  if  recent. 

So  also  if  a  neighbour  is  threatened  with  an 
incendiary  fire,  and  the  adjacency  of  the  tenements 
makes  risk  to  him  risk  to  the  applicant  {a).  This 
would  appear  to  follow  from  the  general  rule  that 
material  facts  must  bo  disclosed  unasked  {h). 

Thrent  during       But  if  the  threat  be  merely  one  made  in  time  of 
excitement,      popular  excitement,    which  has  subsided   some   time 

before  application  for  insurance,  there  will  be  no  need 

to  mention  it  (r). 

Question  as  to       Where  the  insurer   asks   in   the  apjilication    form 
threats.  whether    the    applicant    has   any   reason   to   fear    an 

incendiary  lire,  the  question  must  be  truly  answered  or 
the  policy  will  be  void.  If  threats  have  been  made, 
he  must  disclose  them  under  such  a  question  whicli 
goes  to  facts  rather  than  his  impressions. 


Beasonnble 
fear. 


What  a  man  has  reason  to  fear  must  be  determined 
by  considering  what  a  reasonably  prudent  man,  not 
an  extremely  timid  or  suspicious  man,  would  consider 
gave  him  some  reason  for  believing  in  the  existence 
of  danger.  He  may  not  be  bound  to  mention  every 
idle  rumour  {d),  but  the  smallest  measure  of  duty  nn- 


North  American  Fire  v.  Tliroop,  22  Jlichig.in,  167,  7  Am.  Rtp. 
Walde7i  V.  Louisiana,  lir.  Co.,  12  Louisiami,  (().  S.)  134. 
Bcebce  v.  Hartford  County  Insurance  Co.,  25  Conn,  51. 
Cf.  Bufe  V.  Turner,  6  Taunt.  338. 

Lindenau  v.  Deshorowjh,  8   13,  &  C.  586.     Carter   v.  Boehm,  3 
1905. 

Kelly  V.  llochelaija  Co.,  24  Lr.  Can.  Jur.  298.  Goodicin  v.  I.anca- 
Fire  Co.,  18  Lr.  Can.  Jur.  I.  See  Pim  v.  Reid,  6  M.  &  G.  10, 
J.  C.  P.  299.     Curry  v.  Commomvcalth,  27  Mass.  (10  Tickuring) 


(y) 
638. 
{^) 

(a) 

(i) 
Burr. 

(c) 
shire 
12  L. 

535- 

(rf)  New  York  Bowery  Co,  v.  New  York  Fire,  17  Wend.  (N.  Y.)  350, 
381. 
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posed  upon  hiin  is  to  disclose  wliat  would  seem  to  a 
reasonably  prudent   man   to  imply  some   risk.     The 
duty  to  answer  such  question  by  stating  threats  made  Care  by 
is  not  altered  by  their  having  induced  the  applicant  to  aUer  uuty  *to 
take  additional  care  (c).  dwdose. 

And  10  the  question,  "  Is  any  incendiary  danger 
apprehended  or  threatened  ?  "  a  negative  answer  would 
in  the  same  circumstances  be  untrue  (/). 

And  where  a  man  to  such  a  question  answers  "  Xo,"  Evidence  of 
while  he  is  at  the  very  moment  showing  his  direct       * 
dread  of  an  incendiary  fire  by  watching  against  it  and 
seeking  insurance,  sucli  acts  are  strong  evidence  that 
he  had  reason  to  fear  such  a  lire  (//). 

Even  where  incendiary  lires  are  excepted  from  a  risk,  Onus  of  proof 
the  onus  of  proof  that  the  fire  was  delil)erately  caused  °^  "'^^^^'ei'- 
lies  on  the  insurers ;    and  if  the   evidence   leaves  it 
duublful  whether  the  fno  was  caused  by  accident  or 
design,  the  judge  is  right  in  refusing  to  direct  a  verdict 
for  the  insurers  (//). 

If  a  man  takes  an  assignment  of  a  policy,  he  does  Policy 
so  subject  to  all  the  rights,  &c.  operative  against  the  Arson  by"  " 
assignor ;  and  if  the  assignor  burns  the  place  down,  the  ■'assignor, 
assisinee  can't    recover.     This  has    been    decided    in 
Canada  as  to  a  mortgage  by  assignment.     The  consent 
of  the  insurers  to  the  assignment  will  not  help  the 
assignee,  as  it  does  not  create  a  new  contract  (i). 

Of  course  a  mortgagee's  policy,  effected  by  him  at  his 
own  cost  on  his  mortgage  interest  only,  would  not  be 
affected  by  arson  of  the  mortgagor. 
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(e)  Moss,  C.  J.,  in  Greet  v.  Citizens'  Insurance  Co.,  5  U.  C.  (App.)  596, 
601, 

(/)  Jferhert  v.  Mercantile  Fire  Co.,  43  V.  C.  (q.  13.)  384.  Greet  v. 
Citizens'  Insurance  Co.,  5  U.  C.  (App.)  596. 

(<j)  Camjjbdl  " .  'ictoriu  Mutual  Fire  Insurance  Co.,  45  U.  C.  (Q.  B.) 
412. 

(/i)  Gorman  v,  Ilond-in-IJand,  Ir.  Kep.  il  C.  L.  224. 

(i)  CUishulni  V.  Provincial  Insurance  Co.,  20  U.  C.  (C.  P.)  II. 
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THE  LAWS  OF  INSURANCE. 

Where  a  fire  is  caused  on  insured  premises  by  the 
wilful  act  of  a  third  person,  to  which  the  insured  is  in 
no  way  privy,  however  near  the  relationship  of  tlie 
offender  to  the  insnred,  the  insurer  is  liable  (i).  Even 
if  the  premises  insured  are  set  on  fire  by  the  wife  of 
the  assured,  the  insurer  has  no  defence.  The  doctrine  of 
agency  as  between  husband  and  wife  does  not  extend  to 
crimes  (k). 


Arson  must  be  If  tlie  assured  himself  fired  the  premises,  or  the 
an'kdictme^it!  ^^'^^  ^^  ^^J  ^^^^  procurement,  of  course  he  cannot  recover ; 
but  if  the  defence  of  arson  be  raised,  such  evidence 
must  be  adduced  in  support  thereof  as  would  be 
required  to  convict  the  assured  upon  an  indictment 
for  arson,  and  the  jury  nnist  be  as  fully  satisfied  that 
the  crime  charged  is  made  out  as  would  warrant  their 
finding  him  guilty  on  such  an  indictment.  This  is 
the  rule  in  Great  Britain,  followed  in  Canada  (/).  The 
American  courts  incline  to  hold  that  evidence  not 
strong  enough  to  support  a  conviction  for  arson  would 
be  strong  enough  to  defeat  the  claim  of  the  assured  (m). 


I 


Fire  risk,  wLnt  "  If  the  ship  is  destroyed  by  fire,  it  is  of  no  con- 
included  in.  sequence  whether  this  is  occasioned  by  a  common 
Fire  occasioned  accident  or  by  lightning,  or  by  an  act  done  in  duty  to 
in  duty  to  thT  the  State"  (?i);  and  it  has  been  held  that  if  a  ship  is  burnt 
state.  without  any  fault  in  the  master,  from  an  apprehension 

that  she  has  the  plague  on  board,  and  to  prevent  the 


{i)  Midland  Insitrance  Co.  v.  Smith,  6  Q.  B.  D.  561,  50  L.  J.  Q. 
B;  329,  45  L.  T.  X.  8.  411,  29  W.  K.  850.  Schmidt  v.  iVcw  York 
Union  Mutiuil,  67  Mass.  (1  (J ray)  529. 

(k)  Midland  Iiisurdnre  Co.  v.  Smith,  siipm.  Gore  v.  Farmers'  Mvtml 
Fire  Insurance,  48  N.  H.  41. 

(Z)  Thurtdl  v.  Beaumont,  8  Moore  (C.  P.)  612,  i  lMn<^.  339,  2  L.  J. 
C.  P.  4.  Bvitton  V,  lioiial,  15  L.  T.  N.  S.  73,  4  1\  &  F.  905. 
Ilcrctdes  v.  Hunter,  15  Ct.  St-Hs.  Caf.  (1st  series)  800.  Lambkin  v. 
Ontario  Mutual  Fire,  12  U.  C.  Q.  P.  578  (1855). 

(m)  Scott  V,  Home,  I  Dillon,  C.  Ct.  (U.  S.)'i05,  and  see  May,  p.  8S0, 
2nd  cd.  and  Sansum,  cc.  148-150. 

(n)  Gordon  v.  Remmington,  i  Camp.  123,  Pothier,  par  Dupin,  vol.  4, 
P-  457i  s-  S3- 
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THE  RISK.  1  I  7 

infection   from   spreading,  the  assured  is  entitled  to 
recover  (o). 

Where  a  fire  has  actually  occurred,  it  must  be  the  Damage 
proximate  cause  of  ihe  loss  or  damage  to  bring  it  extinguishing 
within  the  policy,  Init  damage  resulting  from  an  ap-  ^^'^' 
parontly  necessary  and  hona-Jidc  eflbrt  to  put  out  a  lire, 
whether  l)y   spoiling  goods    with   water    or  throwing 
furniture  out  of  window,  or  blowing  up  a  neighbouring 
house  to  arrest  the  course  of   the   fire,  or  any  loss 
directly   resulting  from  the   fire,   will   be  treated  as 
within  the  risk  (p). 

Within  the  metropolitan  district  any  damage  done  Damage  by  fire 
by  the  fire  brigade,  in  due  execution  of  its  duties,  is  to  '^'''8»ile. 
be  treated  as  damage  l.)y  fire  within  the  meaning  of  any 
policy  against  fire  (q). 

So  where  an  oflicer  of  the  brigade  finds  it  necessary 
to  occupy  or  destroy  a  neighbouring  house  so  as  to 
stop  the  spread  of  a  fire,  and  furniture  is  damaged 
by  the  brigade  removing  it  for  such  purposes,  the 
insurer  is  liable. 

Where  one  part  of  a  house  occupied  by  one  tenant  Damage  by 

,   ^         n  ^  1  i      ii  i^         c  .1        water  to  others 

catches  lire,  damage  done  to  tlie  property  of  anotlier  than  assured, 
tenant  by  water  in  the  elibrt  to  put  out  the  fire,  is 
within  fire  policy  on  the  goods  of  the  second  (r). 

Where  municipal  authorities  blow  up  houses  to  stay  Destruction  of 
the  progress  of  a  fire,  the  insurers  will,  it  seems,  be  liable  mumcVfil  ^ 
for  the  damage  caused,  quite  irrespective  of  provisions  ^^^tl^o^ties. 
in  local  acts. 

I.  If  the  authorities  act  illegally,  it  is  not  a  case  of 


(o)  Emcrigoii,  toin.  i,  \i.  434. 

(p)  filanlei/  v.  ]V,.H/crii,  37  L.  J.  (^  B.  at  75,  Kelly  C.  B.,  L.  R.  3 
Ex.  71,  17  L.  T.  N.  S.  513,  16  W.  K.  369.  Babcock.  v.  Montgomery, 
6  Barb.  N.  Y.  637. 

{([)  28,  29  Vict.  90,  s.  12. 

(»•)  Ociseclc  V.  Crescent  Mutual,  19  La.  Ann.  297  {1867). 
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"  usurped  power "  (.s),  but   ti  more  excyssivo  exercise 
of  jurisdiction. 

2.  If  they  act  legally,  the  question  of  usurped  power 
cannot  arise,  and  even  if  by  their  act  they  render  the 
corporation  or  authorities  liable  in  damages,  this  will 
be  no  (leience  to  the  insurers  to  a  claim  on  the  policy. 

3.  "Where  the  loss  is  due  to  fire,  it  does  not  seem  to 
matter  whether  it  be  the  result  of  accident  or  design — 
the  act  of  a  magistrate  or  an  incendiary  (^). 

Damage  by  There  is  uc  public  statute  en   the  subject  of  tlie 

wHiiia\he  ^"  destruction  of  buildinj;,s  by  municipal  authorities  ap- 
poiicy.  plicable  to  other  places  than  the  metropolis,  and  refer- 

ence    uist  therefore  be  made  to   local  Improvement 
Acts  in  such  cases. 

It  seems  that  bare  apprehension  that  a  tire  {it)  will 
spread  to  his  house,  will  not  justify  (v)  the  assured  in 
moving  his  goods  and  claiming  the  damage  caused  by 
so  doing  from  the  insurer.  Ihit  if  the  danger  is  imme- 
diate, ne  would  be  justified  (n:),  and  any  damage  occur- 
ring in  the  process  would  fall  on  the  insurers ;  and  in 
this  case  Kelly,  C.  B.,  said,  "  Any  loss  resulting  from  an 
apparently  necessary  and  hona-JuJc  effort  to  put  out  a 
fire,  whether  it  be  by  spoiling  the  goods  by  water  or 
throwing  the  articles  of  furniture  out  of  the  window, 
or  even  the  destroying  of  a  neighbouring  house  by  an 
explosion  for  the  purposes  of  checking  the  progress  of 
the  flames — in  a  word,  every  loss  that  clearly  and 
proximately  results,  whether  directly  or  indirectly, 
from  the  lire,  is  within  the  policy." 


(s)  Defined  in  Brinhicatcr  v.  London  Ansumncc,  2  Wilson,  363, 
Bathnrst,  .T.  (1767). 

(t)  1836,  Cif)/  Five  Insurance  Co.  v.  Corlics,  21  Wend.  (\.  Y.)  367. 

(11)  28,  29  Vict.  90,  s.  12. 

((•)  IloUxmann  v.  Franklin  Fire,  4  Cranch.  C.  Ct.  U.  S.  295.  IliUiev 
V.  AUejjhany  Votinti/,  3  Pennsylvjuiia,  470. 

(w)  .SVrtn/ey  v.  Western,  L.  H.  3  Ex.  74,  37  L.  J.  Ex.  73,  17  L.  T.  N. 
S.  513,  16  W.  K.  369,  Kelly,  C.  B. 
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Insurers  being  only  answerable  fur  direct  and  imnie-  Fire,  what 
diate,  not  for  consequential  and  remote,   losses  from  '''*^"°  "*''■ 
the    perils    insured    against,    when    that    is   fire,    the 
instrument  of  destruction  must  be  fire,  and  therefore 
in  an  American  case  (x),  where  the  goods  insured  and 
the  house  which  contained  them  were  not  touched  by 
the  fire,  but  the  goods  were  damaged  in  the  removal  Removal  of 
of  them  under  u  reasonable  apprehension  that  they  n""  -overed. 
would   be   reached  by  the  ihames  which  had  caught 
one  of  the  houses  of  the  same  block,  it  was  held  that 
tlie  injury  sustained  by  the  assured  in  the   removal 
of  his  goods  was  not  a  loss  which  was  covered  by  his 
policy  against  the  peril  of  lire.     The  assured  insured 
not    against    apprehensions    of    lire,    and    the    injury 
sustained  originated  not  from  necessity  to  save  him 
from  impending  fire,  but  from  a  prudent  anticipation 
of  danuige  from  it  (//). 

When  his  house  takes  lire,  he  must  use  reasonable  Assured  must 
elforts  to  save  his  goods  (c).     He  is  not  entitled  to  property^ 
look  on  and   let  them  burn   because   he  is  insured. 
Ilis  loss  would  in  such  a  case  be  to  a  great  extent  the 
direct  consecLuence  of  his  own  act. 

Sometimes  a  fire  policy  contains  a  provision  that 
the  insured  shall  use  all  diligence  to  preserve  the 
property  in  case  of  fire  ;  but  irrespective  of  its  presence 
or  absence,  it  seems  to  be  certain  that  the  assured  is 
entitled  to  Ijc  reimbursed  rateably,  if  not  wholly,  for 
the  C')st  of  an  ellbrt  to  save  the  property  {(()  from 
the  risk  insured  against,  and  the  act  of  removal  in  such 
a  case  is  n(jt  an  alteration  of  the  risk,  but  an  attempt 
to  avoid  it  (b). 


(.»•)  Jlillici'  V.  Allcrjhany,  3  Peinisylv.inin,  470. 

(//)  M'dibboii  V.  Queni,  10  Lr.  Can,  J;ir.  227. 

(;)  Levi/  V.  lUiilUe,  7  liini,'.  349,  srueins  the  only  English  case  on  loss 
by  removal,  hut  then;  fraud  was  alU'Ljeii. 

(<()  Thnmpsnn  v.  Montreal,  6  U.  C.  (Q.  B.)  319.  Talamon  v.  Home 
and  Citizens,  1 6  La.  Ann.  426,  and  per  Kelly,  C.  B.,  in  Stanley  v.  Western, 
L.  H.  3  Ex.  74,  supra. 

(Ij)  White  V.  Republic  Co.,  57  Maine,  91.  Cane  v.  Hartford,  13  Illinois, 
676, 
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If  the  danger  is  such  that  a  prudent  uninsured 
man  would  not  let  liis  goods  remain  in  the  building 
threatened,  and  if  the  assured  uses  the  same  care  as 
would  be  exercised  by  a  prudent  uninsured  man  in 
the  removal  of  tlie  goods,  he  will  be  entitled  to  recover 
from  the  insured  all  damage  done  in  removing  them  (r), 

Damngo  to  Injuries  to  gootls  by  wet  or  in  any  manner  from 

Roods  removed  .,  i      •  ji  i'      •  i'  r         i-  i 

from  premises  the  cxposure  duruig  the  contusion,  tvc.  ot  a  hie,  am 
during  a  fire,    j^ij-jnu-  rciuoval,  before  they  can  be  got  to  a  place  of 

safety,  and  goods  lost  or  stolen  during  the  confusion 

of  a  hre,  are  within  the  policy  (d). 

Tiieft.  In  Canada  the  loss  of  goods  by  tlieft  during  a  fire 

is  held  within  the  risk,  and  the  grounds  for  holding 
the  insurers  liable  are  well  stated  as  folkjws :  If 
insurers  are  to  lie  considered  clear  the  instant  the 
effects  insured  are  beyond  the  reach  of  the  flames, 
whether  afterwards  unavoidably  lost  to  the  assured  or 
not,  then  the  latter  might  be  disposed  to  say,  "  Whilst 
my  effects  remain  in  my  house  they  are  at  the  risk  of 
the  insurers,  whereas  if  I  put  them  into  the  street 
they  will  be  at  my  risk  :  I  therefore  will  prevent  their 
removal  until  at  anyrate  I  can  have  due  precautions 
taken  for  their  preservation  out  of  doors."  Moreover, 
when  a  house  is  found  to  be  on  lire,  strangers  are  let 
in  to  assist  in  extinguishing  the  llaines  and  in  saving 
the  goods.  It  is  for  the  interest  of  the  insurers  that 
this  should  be  done,  and  losses  resulting  from  a  pro- 
ceeding adopted  mainly  for  tlieir  benelit  ought  not  to 
fall  on  the  assured  (c). 

Theft  during         Their  liability  for  goods  stolen  during  a  lire  does 
"■  not  seem  to  have  been  questioned  by  insurers  in  this 


(c)  lloltzman  v.  Fmiiklin  Fire,  4  Crancli  (C.  Ct.  U.  S.)  295. 

(d)  1850,  'fhunqison  v.  Montreal,  6  U.  C.  (Q.  B.)  319,  Kubinson,  C.  J. 

(e)  M'OiObon  v.  Queen,  10  Lr.  Can.  Jur.  227.     Harris  v.  London 
and  Lajicashire,  10  Lr.  Can.  Jur.  269. 
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country.  In  Levy  v.  Baillk  (/),  where  a  claim  of 
;^iooo  for  goods  stolen  was  nuule,  it  was  resisted  only 
on  tlie  ground  of  fraud.  The  rule  of  marine  insur- 
ance seems  to  be  followed. 

]\rarinc  policies  expressly  except  against  the  risk  of  Marine  rule  in 
loss  by  thieves  ;  but  when  a  ship  is  run  ashore  owing  '^^^^  * '®  *' 
to  a  fire,  and  goods  landed  therefrom  are  subsequently 
plundered  or  destroyed  by  landsmen,  and  never  come 
ngahi  to  the  hands  of  the  owners,  it  is  a  loss  by  the 
perils  of  the  sea  {cj).  In  the  same  way  it  would 
seem  that  losses  of  this  character  consequent  on  a  fire 
"ollow  from  the  happening  of  the  peril  insured  against. 

Insurers  can,  of  course,  and  sometimes  do,  exclude 
all  liability  for  loss  by  theft  during  a  fire  {h). 

The  sue  and  labour  clause  (t)  in  marine  policies  is  Sue  and  labour 
occasionally  introduced  into  fire  policies  {k).     It   has  '^  ^^^^' 
nothing  to  do  with  salvage  in  the  ordinary  sense  of 
the  word,  since  salvors  have  a  lien  on  things  saved 
and  no  other  claim  whatever  (/),   and  the   sue  and 
labour  clause  would  justify  claim  for  money  paid  and 
work  and  labour  done  to  save  the  insured  goods,  even 
if  nothing  were  saved.     The  aim  of  the  clause  is  to  ^-.^g^  ^^  ^^^ 
induce  the  assured  to  do  all  he  can  to  save  the  insured  effort  to  save, 

,        ,  •   •         .  y  •         c  ""  •whom  It 

property    by  pronnsing  to  recoup    Inm  for   expense  fulls.  , 

reasonably  incurred  for  the  preservation  of  the  thing 

insured  from  loss  in  consequence  of  the  efforts  of  the 
insured  and  his  agents  {m). 


(/)7  Bing.  349.  M'Oibhon  v.  Queen  Jnsia'ctnce,  10  Lr.  Can.  Jur. 
227,  and  cases  already  cited. 

{rj)  Bondrett  v.  Ihntijfj,  Holt,  N.  P.  I49,  Gibbs,  C.  J.,  Pothier.  To. 
S,  p.  265. 

(/()   ]\'ehh  V.  Protection  Co,,  14  Missouri,  3. 

(j)  Kidston  v.  Enqnyc  Insurance  Co.,  L.  K.  i  C.  P.  535,  35  L.  J.  C.  P. 
250,  isL.  T.  N.  S.  12. 

(k)  Thompson  v.  Montreal,  6  U.  C.  Q.  B.  319. 

(I)  AUchison  v.  Loltre,  4  A.  C.  at  764,  Blackburn.  Reported  also  49 
L.  J.  Q.  B.  123,  41  L.  T.  N.  S.  323,  28  W.  11.  i.  See  Fortvood  v.  Nortk 
Wales  Mutual,  5  Q.  B.  D.  57,  in  case  of  partial  loss,  49  L.  J.  C.  P.  593, 
42L.  T.  N.S.  837. 

(m)  Aitehison  v.  Lolire,  4  Ap.  Ca.  765,  ut  supra.  l'homj)ion  v. 
Montreal,  6  U.  0.  Q.  B.  319. 
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The  condition  in  Thompson  v.  Montreal  Coinjxdn/  (ti) 

was  that  in  case  of  removal  to  escape  conHagration  the 

insurer  would  contribute  rateably  with  the  assured  and 

other  insurers  to  the  loss  and  expenses  "attending  tlieact 

of  salvage."    Of  this  clause,  llobiusun,  C- J.,  there  said, 

"  That  clause  was  surely  not  intended  to  deprive  the 

assured  of  any  portion  of  his  claim  under  the  general 

terms  of  his  policy,  but  is  a  condition  wholly  fur  his 

advantage,    and   intended    to    allbrd    him    a    remedy 

for    something    in    addition     to    the     compensation 

for    his    goods    destroyed,    injured,    or    lost    in    con- 

se(|uence  of  the  lire.     Tiie  object  of  it  is  no  doubt  to 

encourage  the  assured  to  make  every  exertion  to  save 

his  goods  by  holding  him  out  the  advantage  of  being 

proportionably  reimbursed  for  the  expenses  which  he 

Cost  of  an        may  incur.       Thus  if  he  is  insured  for  ^2000  in 

£be°iu^°~one  office,  and  for  .^1000  in  another  on  goods  worth 

;^500O,  and  to  avoid  damage  of  an  imminent  fire  ho 

removes  all  his  goods,  as  it  turns  out,  in  safety,  the  two 

insurers  would  between  them  contribute  three- fifths  of 

the  cost  of  removal  (<i). 

The  law  laid  down  in  this  case  as  to  a  lire  insur- 
ance seems  quite  in  accordance  with  the  view  of  Lord 
Blackburn  in  Aitchrsoii  v.  Lohrc  {p)  as  to  the  elfect 
of  the  sue  and  hilxjur  clause,  llenco  it  could  never 
be  contended  l)y  an  insuier  that  if  iiothing  was  saved 
by  such  removal  he  Wduld  not  be  liable  for  the  cost 
of  an  effort  to  save  it  in  addit'on  to  the  amount  of  the 
policy,  v.-Jien  a  clause  such  as  that  aliove  mentioned 
was  inserted  in  the  policy  as  an  inducement  to  salvage. 


When  )-.;,ioval 
no  risk. 


Consent  of 
insurer  to 
removal 
necessary. 


])Ut  these  rules  do  not  of  ct)urse  ap[ily  to  removal 
when  the  assurer  is  changing  his  home  or  his  place  of 
business. 

In  such  cases  the  consent  of  the  insurer  is  alway- 
necessary,  since  tlie  risk  is  presumably  altered,  and 

(/-)  6  u.  c.  (Q.  11)  319. 

(o)  Thompson  v.  Montreal,  6  U.  C.  ((^  B)  319  (1S50). 

{p)  4  Ap.  Ca.  764,  and  see  p.  121. 


( 


til 


'/ 


THE  RISK.  123 

must  be  testitied  in  the  iiuiniier  stipulated  for,  in  the 
policy  or  prescribed  by  tlie  charter  or  otlier  instrument 
or  by  tlie  statute  constituting  the  insurance  corporation, 
i..  need  not  be  in  writing,  unless  so  stipuhited  or  pre- 
scribed. The  usual  condition  is  that  the  insurer's 
assent  shall  be  evidenced  only  by  written  endorsement 
on  the  policy.  They  are  not  under  any  oldigation  to 
assent,  and  if  a  fire  happens  before  tlu'ir  assent  is 
endorsed,  there  is  no  means  of  making  them  pay  for 
it  (q). 

Even  where  consent  has  been  obtained,  the  risk  is  Goods  not 
nut  transferred  till  the  goods  are  removed,  and  they  transitu, 
are  not  covered  in  the  pr()ccss  of  removal,  being  then 
neither  in  the  old  nor  in  the  new  ])lace  (r) ;  for  the 
assent  does  noo  turn  the  ])olicy  2^ro  tonjwrc  into 
a  voya.;e  polic} .  and  the  risk  of  removal  is  on  the 
assured  or  his  carrier  according  to  the  terms  of  the 
contract  of  carriage. 

Only  one  risk  is  contemplated,  except  by  special  No  protection 
stijailation.     So  assent  to  transfer  will  not  amount  to  removal.'"^"'' ° 
a  contract  to  cover  goods  in  both  places  until  goods  to 
the  full  amount  insured  have  been  removed  (s). 

On  this  it  may  be  observed — 

1.  'J'hat   it'   the  romov;d   is   not  completed  and  the  ^rciurev. 
risk   i>    oi'  thf    s;ime    character    in    both    places,    the  ;J-jg"^gg^!'j_''* 
insure]  >,  by  their  assent  to  the   transfer,  relieve  them- 
selves from  liability  as  to  eitlier  tlie  part  transferred 

or  tha  ,  which  is  untransferred,  though  it  would  seem 
that  the  very  object  of  their  assent  was  to  continue 
their  liability  in  such  an  event. 

2.  That  though  to  hohl  otherwise  would  be  to  make 
the  insurers  liable   to  a  risk  in  two  places,  the  risk 


(7)  Aodd  V.  rroviiiddl,  ,i-r.  Co.,  18  U.  C.  Q.  B.  5S.). 
()■)  Kiniz:i'   V.  American  Hxduvujc  Fire,  41   N,  Y.  (2  Hand.)  412. 
White  V.  Ju'jiublic,  57  Maine  91,  2  Am.  Kcp,  22. 
(»)  M'Clure  v.  Lancatliire,  6  Ir.  Jur.  N.  iS.  6j. 


:50 

CO 

-< 

r- 

:S 

5 


3> 

5 


124 


THE  LAWS  OF  INSURANCE. 


AmericRii  case. 

Wearing 

apparel. 


would  be  of  the  same  character  in  each  place,  and  the 
policy  would  only  be  divided  into  two  smaller  policies 
at  the  same  rate  on  like  risks ;  and  if  the  liability  were 
held  to  exist  in  both  places  it  would  work  no  unfair- 
ness, since  it  would  cover  goods  on  the  arrival  at  the 
new  place,  and  until  goods  to  the  value  within  the 
policy  had  tiiere  arrived  be  on  goods  in  the  old  place 
to  an  amount  equal  to  the  balance  not  at  risk  in  the 
new  place. 

3.  That  it  was  enough  in  IM'Clure's  case,  for  the 
purposes  of  the  decision,  to  say  that  goods  to  the 
full  value  covered  by  the  policy  had  been  transferred. 

Sometimes  policies  are  issued  covering  property  not 
only  in  warehouses,  but  in  transit  through  the  streets, 
within  limits  defined  or  undefined  (t). 

A  policy  on  the  goods  in  a  dwelling-house,  and 
covering  wearing  apparel,  has  been  hehl  in  Iowa  to 
protect  the  assured  against  loss  by  its  destruction  or 
injury  whilst  it  is  being  vorn  (u).  This,  however, 
would  seem  to  be  wrong,  because  the  risk  accepted 
under  a  fire  policy  is  essentiidly  local,  and  depends 
upon  Liie  structure  and  conditions  of  the  building  in 
which    the  goods  insured  are  contained  (v). 

It  has  also  been  held  in  America  that  description  of 
horses,  or  stock  or  vehicles  {>''),  as  kept  in  a  certain 
place,  does  not  preclude  from  recovery  if  they  are  in- 
jured elsewhere,  by  a  risk  insured  against. 

ciiattels  out.         It  lias  been  held  in  Ireland  that  when  locomotive 

Bide  place  1     ii.  i  1  •      i  1     •        i  0 

where  insured  Chattels,  sucli  as  agricultural   implements,  carts,  &c., 

not  covered. 

(t)  Fab'chUd  v.  Liverpool  and  London,  51  N.  Y.  65.  Merrick  v. 
Oermania,  54  IV'unsylviuiia  St.,  277. 

(u)  Lamjucvilk  v.  Western  Insurance  Co.,  51  Iowa,  553  (lS;'9),  ^^  Am. 
Rep.  14O. 

(r)  J'atrson  v.  Commcrcinl  Union,  i  An,  C.a,  505,  41;  L.  J,  C.  1\  76r, 
36L.T,  N.  K.  445,  24  W,  K.  951. 

(h»)  M'Clure  v.  Gerard  Fire  and  Marine,  43  Iowa,  349,  22  Am.  Kip. 
249,  and  casus  there  cited. 
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are  insured  in  a  certain  place  the  owner  cannot  recover 
for  them,  if  they  are  burnt  outside  the  limits  of  the 
place  named  (x).  They  are  insured  only  whilst  in  the 
specified  place,  and  while  out  in  the  fields  or  else- 
where are  at  owner's  risk.  But  on  return  to  the 
specified  place  the  risk  reattaches. 

But  an  insurance  on  such,  generally  without  mention  Place  not 
of  place,  would  cover  them  wherever  burnt.  goods^pro-' 

tected  any- 
where. 

The  American  courts  seem  to  a  certain  extent  at  Kemovai  of 
variance  with  each  other  on  the  subject  of  removal,  fu^ured.^ 
The  rule  geneially  adopted  is  this,  "  Temporary  removal 
of  property  occasional  or  habitual,  in  pursuance  of 
a  use  which  is  a  certain  necessary  consequence  arising 
from  the  character  of  the  property  without  any  change 
in  the  ordinary  place  of  keeping,  will  be  no  defence  to 
an  action  on  the  policy"  (1/). 

In  view  of  this,  the  words  "  contained  in "  have 
been  interpreted  with  reference  to  the  nature  of  the 
property  to  wliich  they  are  applied ;  and  it  has  been 
held  that  a  carriage  insured,  as  contained  in  a  certain 
stable,  but  burnt  while  away  for  repairs,  was  at  in- 
surer's risk  (z). 

Tiie  liability  of  the  insurer  is  limited  to  the  amount  To  what 
for  which  the  premium  is  paid,  but  the  obligation  L^taken.'^  "* 
incurred  is  not  to  pay  the  whole  sum  but  only  the 
damage  done  by  the  peril  insured  against,  not  exceeding 
the  sum  insured.  The  insurer,  if  property  is  under- 
insured,  cannot,  independently  of  special  agreement, 
insist  on  paying  only  a  sum  bearing  the  same  ratio  to 
the  damage  as  the  amount  insured  bears  to  the  full 
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{x)  Oorman  v.  Iland-in-I/and,  Ir.  Ri.}).  ii  C.  L.  324. 

(y)  Lyons  v.  Providence  Washington  Co.,  43  Am.  Kuj).  34  note. 

{z)  See  London  and  Lancashire  Co.  v.  Grave.i,  43  Am.  Rep.  p  34, 
note,  and  other  cases  there  cited.  See  also  Pearson  v.  Commercial 
Union,  ubi  supra. 
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value   of  the  property  insured   (a).     This   would  be 
penalising  a  man  for  under-insurance. 

What  risk  The  insurer  may  take  a  risk  of  death  by  any  cause 

Vohintarybx^f.  Other  than  by  sentence  of  law,  self-destruction  in  a 
destruction.  g,^jjg  mind,  or  ti:o  consequences  of  some  criminal 
violation  of  law.  If  death  ensue  irom  any  of  these 
causes,  the  insurer  is  not  liable,  since  it  is  contrary  to 
the  policy  of  the  law,  in  such  case,  to  allow  tlie 
insurance  money  to  be  recuvered  {b).  Thus,  it  has 
been  lield  that  where  death  resulted  from  an  operation 
unlawfully  performed  to  procure  abortion  the  insurers 
were  not  liable  (c). 

And  where  a  policy  containeil  a  proviso  that  in  case 
the  assured  should  die  by  hi.s  own  hands,  or  by  the 
hands  of  justice,  or  in  consequence  of  a  duel,  the 
policy  should  be  void,  the  assured  threw  himself  into 
the  Thames  and  was  drowned  ;  and  tht;  jury  havini^- 
found  that  he  did  so  voluntarily,  knowing  tliat  he 
should  destroy  his  life,  but  with<jut  being  able  to 
judge  between  right  and  wrong,  it  was  held  that  the 
policy  was  avoided,  as  the  proviso  included  all  acts  of 
voluntary  self-destruction  (</). 

In  Borrodailc  r.  llnntcr,  Kr.skinc,  .1.,  said  that  to 
come  within  the  proviso  the  act  of  self-destruction 
should  1)0  the  voluntary  and  wilful  act  of  a  man 
liaving  at  the  time  suflicieut  powers  of  mind  and  reason 
to  understand  the  physical  nature  and  consequences  of 
such  act,  and  having  at  the  time  a  purpose  and  inten- 


(<()  Thompsoti  V.  Montreal,  dr.  Co.,  6  V.  C.  Q.  ]}.  319. 

(6)  Aiidmblc  V.  Bollaml,  2  D(i\v.  &  CI.  i,  4ljlii,'li  N.  S.  194,  Brougham, 
C,  reversing  Bulland  v.  iJinite;/,  3  Kuss.  351. 

('•)  Jloru  V.  Aii[/l(t-Auiitni/ian,  30  L.  J.  Ch.  511,  4  L.  T.  X.  S. 
143,  9  W.  R.  359,  7  .Jur.  X.  .S.  673.  Jfatc/i  v.  Matwd  lAj'e,  21  .\inciicaii 
Kep.  541.  lii'itdlci/  V.  Muttiul  Bciiejicidl  Life,  6  Aiiiericau  Ktp.  115, 
45  X.  Y.  422. 

((/)  Borrodaile  v.  Ilunler,  5  M.  &  (!.  639,  7  Jur,  443,  5  Hcott.  X.  K. 
41S,   12  L.  J.  C.  P.  225.     iStormunt  v.    Wakdoo,  itr.    Co.,   i  Y,  &  F. 
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tion  to  cause  his  own  death  by  that  act ;  and  that  the 
question  whether  at  the  time  he  was  capable  of 
understanding  and  appreciating  the  moral  nature  and 
quality  of  his  purpose  is  not  relevant  to  the  inquiry 
further  than  as  it  might  help  to  illustrate  the  extent 
of  his  capacity  to  understand  the  physical  character 
of  the  act  itself. 

It  seems  that  death  hy  duelling  would  also  avoid  Duelling, 
the  policy  (c). 

Where,  however,  there  is  no  provision  in  the  policy  Suicide  while 
that    it   should    be   void   if  the  party  whose   life    is     ^^^' 
insured  shuuld  die  by  his  own  hands,  &c.,  the  policy 
will  not  be  avoided  by  his  destroying  himself  while 
in  a  state  of  mental  derangement  (/). 

If  the  life  of  the  insured  be  taken  by  the  person  Life  taken  by 
who  w  ould   otherwise  receive  the    insurance   monev,  "^^"'^^  • 
insurers   are    discharged,   and  the   money   cannot   be 
recovered  from  them  (//). 

Elaborate  precautions   are    taken   in  the  Friendly  insurance  by 
Societies  Act,   1875,  to  prevent  child-murder  with  a  (^oJj^etyf 
view  to  the  profit  to  be  made  out  of  the  burial  club 
payments  (//). 

The  total  amount  payable  on  the  death  of  a  child 
under  five  from  however  many  insuring  societies  may 
not  exceed  £6,  and  of  a  child  between  five  and  ten 
may  not  exceed  ;{!"  10  (/). 

(f)  Borroilailc  v.  Hunter,  per  Tiudal,  C.  J. 
'  (f)  Horn  V.  Amjlo- Australian  Insurance  Co.,  4  L.  T.  N.  S.  142,  30 
L.  J.  N.  H.  Ch.  511,  9\V.  I{.  359,  7  Jur.  X.  S.  673.  Brcstcad  v.  Farmers, 
8  N.  Y.  299.  J>ufaur  v.  I'mfcsslonal  Life  Ansurunce  Co.,  25  Btav. 
602,  27  L.  J.  Ch.  Si  7,  32  L.  T.  25.  4  Jur.  N.  S.  S41.  (>e  v.  Wake- 
Jlthl,  6  M.  ifc  W.  442  Moore  v.  Woohei/,  4  I'^ll.  &  B.  243,  24  L.  J. 
(,>.  li.  40,  24  L.  T.  155,  3  W.  H.  66,  I  Jiir.  X.  .S.  468.  Prltchard  v. 
Merr/iduts'  and  Tradsmm's  Life  Jnsnranre  Co.,  27  L.  J.  C.  P.  169, 
3  C.  ]?.  \.  S.  622.  30  L.  T.  31S.  6  \V.  n.  340,  4  .lur.  \.  «.  307. 
Walnwrlijlit  v.  lilaud,  I  Muo.  &  Ki>b.  480,  I  ^I.  k  W.  32,  5  L.  J.  N.  S. 
K.X.  147. 

(//)  Prince  of  U'l/i.t  Ini>.  Co.  v.  Palnur,  25  Boav.  60;. 

(A)  Thus  ii  convictiiiu  fur  not  prnperly  tending  children  and  giving 
them  improper  and  inHUrticieut  luiurishmunt  would  probably  debar  from 
recovery  of  tlie  burial  club  provision, 

lO  3«.  39  Vict.  60,  28(1). 
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"commit 

■uicide." 


THE  LAWS  OF  INSURANCE. 

The  insurance  money  is  payable  (under  penalty) 
only — 

(i.)  To  the  parent  or  personal  representative  of  the 
parent. 

(2).  On  production  of  a  certificate  of  death  written 
upon  and  marked  in  a  particular  way  by  the  registrar 
so  as  to  confine  its  use  to  an  insurance  society  (k). 

The  registrar  may  not  grant  a  certificate  to  obtain  an 
amount  in  excess  of  that  above  limited,  nor  without 
a  certificate  as  to  the  cause  of  death  from  a  coroner  or 
registered  medical  man,  and  tlie  insuring  societies  are 
bound  to  inquire  wliether  any  and  what  sums  of 
money  have  been  paid  on  the  some  death  by  other 
societies. 

Children  over  10  are  not  protected  by  the  Act,  and 
minors  over  16  can  ih'^ure  themselves. 

The  words  "  commit "  suicide  have  been  held  to 
include  all  acts  of  voluntar)  destruction,  whatever  the 
state  of  mind  of  the  assurer  (/).  IJoth  tlu'se  cases  turn 
on  the  interpretation  of  express  words,  by  which  the 
insurer  seeks  to  limit  the  risk  which  lie  will  take,  and 
he  is  the  sole  judge  of  what  risk  he  will  take  (m).  If 
the  word  suicide  be  used,  but  the  act  causing  death 
be  not  voluntary,  and  the  assured  did  not  know 
what  he  was  doing,  the  act  is  within  the  risk  (ii).  If 
nothing  is  said  in  the  policy  about  suicide,  the  insurer 
is  liable,  unless  /do  dc  se  is  proved  (0).      I'roof  lies 


(*)  38,  39  Vict.  60,  28  (2). 

(I)  Cli/t  V.  Hchwcbe,  3  C.  B.  437,  2  C.  &  K.  134,  17  L.  J.  C.  V.  2, 
7  L.  T.  342. 

(m)  Borrodaile  v.  Hunter,  5  M.  &  G.  639,  12  L.  J.  C.  P.  225,  7  Jur. 
443,  S  Scott,  N.  R.  418,  Maule,  J.  Coojicr  v.  Massachusetts,  3  Am. 
Hep.  451,  and  notes. 

(«)  Stormont  v.  ]Vaterloo  Co.,  i  F.  &  F.  22. 

(0)  Horn  V.  Anglo- Australian,  30  L.  J.  Ch.  511,  4  L.  T.  N.  S.  143, 
9  W.  R.  359,  7  Jur.  N.  S.  673.  Dufaur  v.  Professional  Life  Co.,  2$ 
Beav.  602,  27  L.  J.  Ch.  817,  32  L.  T.  25,  4  Jur.  N.  S.  841. 


(7) 
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on  the  insurer,  and  if  the  death  is  explicable  in  two 
ways,  the  presumption  is  against  suicide  (p).  But  if 
it  is  clear  that  a  man  died  by  his  own  hands,  the 
American  courts,  though  they  follow  Tindal,  0.  J.  (q),  American 
in  his  opinion  that  dying  by  own  hands  and  suicide  are  ^*^^^' 
synonymous  terms,  hold  that  the  policy  will  be  void 
unless  the  deceased  was  so  insane  as  to  be  unconscious 
that  the  act  he  was  doing  would  cause  his  death,  or 
uidess  he  committed  it  under  the  influence  of  some 
insane  and  irresistible  impulse  (r).  Some  policies  are 
drawn  to  exclude  risk  of  suicide  whatever  the  state  of 
the  man's  mind,  without  considering  the  question  of 
his  responsibility  (s).  In  others  provision  is  made  for 
return  of  premiums  in  case  of  ouicide  (t). 

Where   a    contract  of   insurance  is   held   void  on  Volunteer  and 
grounds  of  public  policy,  as,  for  example,  in  a  case  bankruptcy 
of  fdo  de  se,  neither  the  assignee  under  a  voluntary  *'";"'*  recover 

''  "  ''   where  suicide. 

assignment,  nor  the  assignee  m  bankruptcy  of  the 
assured,  can  recover  thereon  (u). 

Policies  usually   provide  that  in   cases  of  suicide  Usual  con- 
during  insanity  the  policy  shall  not  be  paid  in  full  but  of'^suicidV**° 
treated  as  surrendered,  and  the  surrender  value  thereof  whilst  insane, 
paid  to  the  personal  representatives  or  other  beneficiaries 
named  therein.     V>y  this  means  substantial  justice  is 
done  (and  all  possible  motive  for  suicide  as  a  means  of 
provision  for  one's  family  removed),  since  the  insurer 
avoids  having  his  risk  increased  by  the  acceleration  of 
death  in  such  a  manner  by  treating  such  an  event  as 
resignation  of  the  utmost  benefit  derivable  from  the 
policy,  and  the  representatives  of  the  assured  and  his 
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(p)  Mallor})  V.  TravcUas  Co.,  7  Am.  Rep.  410,  47  (N.  Y.)  552. 

(7)  Borrodaile  v.  Ilnutcr,  ubi  tiup. 

(r)  Van  Zandt  v.  MuUmI  Ben.  Life,  14  Am.  Rep.  215.  Brestead, 
V.  farmers,  8  N.  Y.  299,  discussing  all  ICnglisli  cases  to  1S53. 

(s)  Bijcloxv  V,  Berkshire,  19  Am.  Rep.  62S  n,  93  U.  S.  (3  Otto)  2S4. 

(t)  Stormont  v.  Wuterloo  Co.,  I  V.  Se  F.  22. 

(h)  Amicable  v.  BuUand,  4  liligh  N.  S.  194,  2  Dowl.  &  CI.  I.  But 
see  Moore  v.  Woolscy,  4  K.  &  B.  243,  24  L.  J.  (^  ]5.  40,  i  Jur.  N.  S. 
468,  24L.  T.  155,  3W.  R.66. 
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avoided  by 
suicide  of 
assignor. 


estate  are  not  deprived  of  the  benefit  of  the  policy  so 
far  as  it  was  earned  by  payment  of  premiums. 

Clause  that  Policies  usually  contain  a  clause  avoiding  them  "  if 

vaiurnot"  °'  the  life  assured  die  by  his  own  hands,  the  hands  of 
justice,  by  duelling,  or  by  suicide;  but  if  any  third 
party  have  acquired  a  lonA-fuh  interest  therein,  liy 
assignment  or  by  legal  or  equitable  lien  for  a  valuable 
consideration,  or  as  security  for  money,  the  insurance 
thereby  effected  shall  nevertheless  be  valid  and  of  full 
effect."  The  expression  "  any  third  party  "  will  not  l)e 
construed  to  mean  a  person  who,  by  operation  of  law, 
becomes  the  assignee  of  the  estate  of  the  man  whose 
life  is  insured  as  a  mere  personal  or  legal  representative 
to  collect  and  administer  the  estate.  He  is  not  a 
third  party  in  the  true  sense  of  the  term.  He  is  a 
person  invested  with  certain  powers  to  distribute  the 
estate  according  to  justice  and  equity ;  even  if  he  be  a 
third  party  ho  is  not  one  who  has  the  policy  vested  in 
him  for  a  valuable  consideration  (v).  In  this  case 
Cockburn,  C.  J.,  said,  "  I  think  it  may  be  safely  taken 
for  granted  that  the  reason  why  insurance  companies 
on  insuring  a  life  provide  that  in  the  event  of  the 
violent  death  of  the  person  assured  by  his  own  hands, 
or  by  the  hands  of  an  executioner,  they  shall  not  be 
obliged  to  pay,  is  that  they  insure  upon  the  calculation 
of  the  avarage  duration  of  human  life.  Were  it  not 
for  tliis  clause  a  party  might  insure  for  tlie  benefit  of 
those  who  are  to  come  after  him,  intending  all  tlie 
time  to  put  an  end  to  his  life  (.x').  On  the  other  hand, 
if  policies  were  liable  to  be  defeated  by  such  a  death 
under  every  state  of  things,  one  great  inducement  to 
persons  to  insure,  namely,  the  possibility  of  disposing 
of  their  policies,  if  expedient,  would  be  taken  away. 


Reason  for 
clause. 


(r)  Jackson  v.  Forster,  29  L.  J.  Q.  B.  8,  per  Cockburn,  C.  J.,  I  E.  &  E. 
463,  33  L.  T.  290,  7  W.  R.  202,  578.  Mnore  v.  Woohey,  4  E.  &  B.  243, 
24  L.  J.  Q.  B.  40,  I  .Tur.  N.  S.  468,  24  L.  T.  155.  3  W.  R.  66. 

(x)  Suicide  in  a  sane  mind  would  avoid  the  policy.  Horn  v.  Anglo- 
Australinn,  ,(c.,  30  L.  .T.  Ch.  51 1,  per  Wood,  V.  C,  reported  also 
4  L.  T.  N.  S.  142,  7  Jur.  N.  S.  673,  9  W.  R.  359. 
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Therefore  a  sort  of  compromise  has  been  made.  The 
company  protect  themselves  against  any  such  abridgment 
of  life ;  but  they  say  if  the  policy  has  been  parted 
with  for  a  valuable  consideration,  the  forfeiture  shall 
not  take  olTect "  (y).  If  the  policy  contain  such  aLonnby 
clause,  and  the  assured  borrows  money  of  the  company  nss"ured?roiipy 
on  mortgage  of  otlier  property  and  deposits  the  policy  *;"",*''',',''"» 
as  collateral  security,  and  subsequently  commits  suicide 
under  temporary  insanity,  the  company  and  the  assured 
will  stand  in  the  same  position  as  if  the  policy  were 
mortgaged  to  a  third  person,  and  therefore  the  company 
will  come  within  the  exception  in  the  clause,  and  the 
policy  will  be  valid  to  the  extent  of  the  mortgage  debt, 
which  will  be  considered  satisfied  so  far  as  the  policy 
moneys  extend  (:).  It  seems  also  that  if  the  mort- 
gagor's representative  had  redeemed  the  mortgage  from 
other  sources  he  would  be  entitled  to  recover  on  the 
policy  for  the  benefit  of  the  mortgagor's  estate ;  for 
Wood,  V.  C,  said,  "The  object  of  the  condition  is  to 
increase  the  value  of  the  policy  to  the  holder,  i.e.,  in 
the  first  place,  to  the  assured ;  and  I  do  not  see  how  I 
can  hold  that  in  the  absence  of  fraud  the  estate  of  the 
assured  is  to  bo  deprived  of  the  benefit  intended  to 
be  given  him  by  the  exception,  merely  because  the 
mortgage  happens  to  be  fully  secured  "  {a). 

Where  a  policy  has  been  issued  under  the  Married  Policy  under 
"Women's  Property  Acts,  1870  and  1 883,  it  would  seem  AVomeu's 
to  be  avoided  by  suicide  of  the  assured  in  the  same  I'^'^P^^'^y  -^cts. 
way  as  any  other  policy ;  because  if  a  man  is  thus 
allowed  to  provide  for  his  family  in  the  event  of  suicide, 
one  restraint  against  self-tlestruction  is  removed,  and 
he  might  effect  such  an  insurance,  intending  all  the 
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(//)  Per  Cockburn,  C.  J.,  Jackson  v.  Forstcr,  supra. 

(z)  White  V.  British  KinpirCy  Ac,  Co.,  L.  K.  7  K((.  394,  38  L.  J.  Ch. 
53,  17  W.  R.  26,  19  L.  T.  X.  S.  306.  Conk  v.  Black,  I  llaro  390,  6 
Jur.  164,  II  L.  J.  Ch.  26S. 

(a)  Solicitors  and  General  Llfc,<(c.  Co.  v.  Lamb,  2  Do  G.  J.  &  S,  251, 
I  H.  &  M.  716,  33  L.  J.  N.  S.  Ch.  426,  12  W.  K.  941,  10  L.  T.  X.  S. 
702,  10  Jur.  X.  S.  739,  4  X^.  11.  313,  followed  in  Citij  Dank  v.  Sovercii/n 
Life  Insurance  Co.,  32  W.  K.  657. 
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"Dio  l)y  own 
haiuis." 


Effect  of 
suicide  on 
covenant  to 
keep  policy 
ou  foot. 
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while  to  terminate  his  existence,  sniciilc  in  tliis  as 
much  as  in  any  other  case  is  a  risk  not  taken  into 
account  or  insured  against  Ity  the  insurance  ullice. 

An  assured  effected  a  policy  on  his  own  life,  in 
which  was  a  proviso  avoiding  the  same  if  the  assured 
should  "die  l»y  his  own  hands;"  and  he  assigned  the 
policy  to  trustees  of  a  settlement  and  covenanted  with 
them  to  pay  the  premiums,  and  to  "  do  and  perform 
all  such  acts,  matters,  and  things  as  should  be  requisite 
for  keeping  the  policy  on  foot."  The  assured  after- 
wards drowned  himself  whilst  insane,  and  in  an  action 
against  the  insurers  the  court  held  the  policy  avoided, 
and  also  that  the  trustees  were  not  entitled  under  the 
covenant  to  recover  the  money  from  the  estate  of  tlu' 
assured  (h). 


(I)  Dormay  v.  BorrodaUe,  ii  Jur.  231,  379,  5  C.  13.  3S0,  10  Lt.av. 
335,  9  L.  T.  449,  16  L.  J.  Ch.  337. 
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CHAPTER  V. 


GENERAL   ENQUIRIES    MADE   BY   INSURERS. 

In  life  insurance  the  inquiries  made  by  insurers  go  to — 

1.  The  age  of  the  applicant.  This  is  important  with 
renard  to  the  avera<];e  duration  of  human  life.  But 
there  may  be  other  circumstances  tending  to  show  that 
the  life  will  be  of  more  or  less  than  average  duration. 

2.  His  family  history,  as  giving  a  clue  oh  extra  to 
liis  probaljle  constitution  ami  prospect  of  longevity. 
Under  this  head  questions  are  usually  asked  as  to  his 
parents,  grand-parents,  and  brothers  and  sisters,  and 
what  diseases,  if  dead,  they  died  of. 

3.  The  personal  health,  present  and  past,  of  the 
ai»plicant,  including  therein  his  constitutional  history. 

4.  Ilis  moral  history,  including  therein  his  habits 
of  life  past  and  present.  Under  this  are  included 
questions  as  to  steadiness  and  sobriety,  and  whether  a 
man  is  married  or  not. 

5.  His  geographical  position,  CWtu'ls  paribna,  in- 
surance rates  would  be  higher  in  an  earthquake  district 
of  Southern  America  than  in  Great  Britain.  Besides 
this,  climate  is  an  element  in  the  risk  both  generally 
and  in  respect  of  the  peculiar  constitution  of  indi- 
viduals, as  certain  climates  are  apt  to  be  fatal  to  men 
of  certain  nationalities,  constitution,  and  habits. 

6.  His  occupation.  Some  trades  and  occupations 
are  more  hazardous  than  others,  e.g.,  a  soldier's  than 
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a  farmer's,  a  sailor's  than  a  lamlsinaii'.s.  Aiul  where 
there  is  no  apparent  diflerence  in  risk,  the  statistical 
tables  show  a  longer  average  of  life  in  one  profession 
than  in  another. 

Fnll  find  lair  disclosure  is  recpiired  l>y  good  faith 
from  the  assured  on  all  these  points  and  on  any  otluTs 
inquired  of  by  the  insurer,  and  on  all  if  any  other 
matters  within  the  knowledge  of  the  assured  and 
material  to  the  risk. 

Questions  as  to  misrepresentation  and  concealment 
by  the  assured  rarely  arise  on  life  policies,  owing  to 
the  usual  procedure  in  clTccting  them  ;  for  the  business 
of  insurance  is  now  reduced  to  a  scientilic  routine,  and 
a  series  of  carefully  drawn  questions  are  i)Ut  to  the 
applicant,  and  the  truth  of  his  answers  is  vouciR!il  and 
agreed  by  him  to  constitute  the  basis  of  the  contrm  ,  or 
incorporated  by  reference  or  otherwise  in  the  policy ; 
in  other  words,  the  facts  so  stated  arc  said  to  bo 
warranted. 

Such  warranty  precludes  all  dispute  as  to  the 
materiality  of  the  questions  put,  but  does  not  con- 
stitute the  sole  obligation  of  the  a])plicant — since  non- 
disclosure of  material  facts,  not  coming  witiiin  the 
terms  of  the  warranted  declaration,  will  bar  recovery 
on  the  policy  as  effectually  as  breach  of  warranty. 
The  object  of  the  procedure  above  stated  is  to  prevent 
issues  being  raised  as  to  the  materiality  of  this  or  that 
fact,  at  a  date  which  in  all  Imman  i»robability  will  Ije 
long  subsequent  to  the  grant  of  the  policy,  and  when, 
jiossibly,  every  party  to  the  transaction,  or  competent 
witness  thereto,  will  be  as  dead  as  the  person  on 
whose  life  it  was  made. 

Age.  1.  Age  will  be  admitted  by  insurers  if  satisfactory 

proof  be  furnished  by  birth  or  baptismal  certificate. 
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Tf  not  a(Inuti(;(l  but  wiirrantcd  .strict  proof  is  necessary 
that  the  age  is  exactly  as  warranted  (a). 

3.  A  man  is  not  bound  under  the  question  as  to  ror.Mnnal 
other  facts  material  to  tlie  risk,  or  in  the  absence  of  a,ui  pugt. 
questions,  to  disclose  anything  as  to  his  present  or  past 
hcidth,  v-liicli  has  not  had  and  is  not  by  its  nature 
calculated   to    have    a   steady   and   continuous    ellect 
towards  shortening  his  life  (h).      lUit  predisposition  to 
a  disease  medically  known  to  have  such  effect,  must  be 
disclosed,  as  also  previous  attacks  of  such  disoaso  (c). 
Tlie   same    rules    apply   as    to    answering    questions 
regarding  serious  illness  or  injury  (il).      In  answering 
this  question,  honest  belief  in  the  truth  of  the  answer 
is  all  il'at  "s  required  (c).     If  a  man  does  not  know 
that  certain  complaints  which  he  has  had  come  within 
llie  scope  of  the  inquiry,  the  insurer  must  suffer  for 
liis   ambiguity  (/),   and  his  warranties  don't  extend 
to  latent  and  unknown  disease. 

A  disease  requiring  conlineniunt  has  been  held  to  be 
one  calling  for  the  attendance  of  a  physician  (y). 

"  A  local  disease  "  has  in  one  American  case  been 
held  to  include  tu])ercle  as  a  matter  of  law  (h).  But 
usually  the  American  courts  leave  any  question  where 
tliere  is  doubt  as  to  the  disease  beiu'j  local  or  general 
to  the  jury.  English  cases  arc  rare,  owing  to  the  arbi- 
tration clauses. 
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(</)  Cduinnr  v.  Uriiinh  J-J'/uiOiblr,  6  C.  B.  X.  S.  437,  29  L.  J.  C.  1*. 
160,  I  Jj.  T.  X.  S.  4vS.],  5  ,lur.  N.  S.  1309,  S  W.  R.  243.  Hfc  also  U'cM- 
)(ijip  V.  Ilfuci,  Jiatty  (Ir.  K.  15.)  155,  206.  Lij<  Asstirancv  <if  t<cotland  v. 
Fodcr,  II  C.  S.  V.  (jrd  si'rifs),  351. 

(h)   ]Vittson  V.  Miinumriii'j,  2  I'ark  lii.s.  650,  4  Taunt.  763. 

((■)  Miirrisou  v.  Mtispratt,  4  liiny.  6u. 

{(i)  C'oiinccticitl  Co,  V.  Movir,  6  A.  C.  644.  8oe  Aar  I'orX'  fusnrfDicc 
C'^  V. /Vdf/,-,  3. Maryland,  341,  and  /itii.  Co.  v.  WilLin^un,  13  Wallace 
I'.  S.  222,  fur  criterion  of  seriousness. 

(c)  Jones  V.  Provincial,  3  C.  15.  (X.S.)  65,  26  I  J.  C.  P.  272,  3  Jur. 
X.  S.  iCK)4,  5  W.  li.  SS5.  Uutckcson  v.  National,  7  C.  S.  C.  (2nd 
scries),  467. 

(/)  Life  Assurance  of  Scotland  v.  Foster,  ll  C.  S.  C.  (3rd  serie8),'35i. 

(,'/)  Cazenove  v.  British  Equitable,  supra. 

(/()  A  Californian  case,  42  Cul.  523,  but  see  Ins,  Co.  v.  Wilkinson, 
13  Wall.  (U.  S.)  222. 
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Particular  Particular  diseases  must  in  any  case  be  disclosed 

diBeases.  -^  material.     The  insurers  ask  specific  questions  as  to 

certain  diseases/  such  as  scrofula,  insanity,  epilepsy, 
fits,  lung  disease,  gout,  and  even  dyspepsia,  hnt  they 
add  general  words  to  bring  to  the  applicant's  notice 
the  need  of  disclosing  complaints  material  to  be  known 
for  settling  the  premium  or  taking  the  risk. 

Afflicted  with        Alliictcd  with  lits  mcaus  constitutionally  liable  to 

'"■  them,  i.e.  epileptic  (/),  but  even  if  the  words  "epileptic 

or  other  fits  "  be  used,  fainting-fits  are  not  included  (/.). 

American  cases  distinguish  from  this  the  (jucstion, 
"  Have  you  ever  had  fits  ?  "  (/). 

Afflicted  with        A   man  may  honestly  say   "No"   to  the   question 
gout.  whether  he  had  gout,  though  to  a  doctor  it  >vould  be 

clear,  from  symptoms  not  felt,  or  if  felt  not  under- 
stood, by  the  life  that  the  gout  was  Hying  about  his 
system  (m). 


Spitting 
blood. 


of 


Medical 
dnnt. 


attciv 


Only  what  is  the  result  of  the  diseases  called  spitting 
of  blood  need  be  specilied,  i.e.,  bringing  blood  from 
throat  or  lungs  (not  from  the  teeth  or  stomach)  (»),  as 
a  symptom  of  a  disease  tending  to  shorten  life. 

As  a  means  of  testing  the  accuracy  of  statements  as 
to  health,  lefcrence  is  required  to  the  usual  medicnl 
attendant  (n)  of  the  applicant,  -^nd  for  him  to  sa)  thnt 
he  had  no  medical  nniij,  though  he  had  recently,  if 
only  once,  been  attended  I'or  a  severe  illness,  woulil 
preclude  !iis  recovering  under  the  jiolicy  (;>). 


[    (0  Cluillvck  V.  .■</,(iir,  I  M.  i\:  J{.  49,S. 

(/.■)  Shi"i,iii  V.  Arcldaitof  Ikatli,  I  V .  ^  V.  \lG,  2  H.  &  \.  .jj,  27  L, 
J.  Ex.  10,  5  W.  R.  567. 

(/)  Ktmt  Ins.  C'o.'.v.  France,  94  V.  S.  (4  Ott.i)  561. 

(m)Foukc.'i  V.  Mtinrlmdr,  3  ]i.  &  S.  917,  32  L.  .1.  (>.  15.  153,  S  L.  T. 
N.  .S.  309,  1 1  \V.  K.  U22. 

(n)  Uuich  V.  ''!,'/»///,  14  M.  k  W.  95,  15  L.  .T.  W.  37,  9  .Inr.  691. 
Wntson  v.   ",'(»un'''n///,'/,  4 'J'iuiiit,  765. 

(0)  Maiinunl  v.  lilii'dc,  5  IJow.  &  K.  2G6,  I  C.  &  V.  360.  I-Aivctt  v. 
Dcsboroui//i,  5  lliii^;.  503. 

(]>)  Pitlmw  V.  JIaira,  1S41,  Ellis  Ins.,  p.  131.  ,Sec  Connecticut  Co. 
V.  Moore,  6  Ajii).  C.is,  C44. 
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■When  the  usual  medical  attendant  is  asked  for,  it 
is  not  enough  in  case  of  a  change,  f//.,  oa  marriage, 
to  name  the  doctor  last  attending,  if  another  has 
previously  and  for  long  attended.  It  is  for  the  jury  to 
say  whether  the  last  is  the  usual  medical  attendani  (q). 

If  the  u.sual  attendant  has  not  been  called  in  for 
some  time,  and  another  iias  been  employed,  giving  Uie 
name  of  the  former  is  enough  (/■). 

lUit  the  question  seems  to  be  for  the  jury  in  most 
cases  (.s);  and  they  have  found  that  omission  to  state  the 
name  of  the  doctor  who  attended  deceased  lor  delirium 
tmncns  is  not  fraudulent  (/),  tliough  judges  are  of  a 
contrary  opinion  {n). 

4.  Communications  of  habits  tending  to  shorten  Moral  history 
life  must  be  made  {v).  The  habit  of  usin<'  opium,  present, 
laudanum,  tir  drinking  is  within  this  rule.  If  a  man 
has  had  ikkriuin  tremens  within  the  year  {x),  or  is 
habitually  intemperate  (y),  it  must  be  disclosed.  In 
Aniericu  a  distinction  for  these  purposes  is  taken 
between  periodical  bouts  and  steady  drinking  (::),  and  in 
avury  recent  Scotch  case(::)  it  has  been  liekl  that  the 
wariuiity  as  to  t(.'m})eranco  must  be  construed  M-ith 
reference  to  the  habits  of  the  assured's  place  of  abode. 

It  is  not  infrequontly  provided  that  the  warranty 
of  temperate  habits  should  apply  iiot  only  to  past  and 
present,  but  also  be  promissory,  an/"  death  by  or  durinj 
intoxication  is  excepted  from  the  risk. 
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(7)  Iluchnoin  V.  Finiic,  3  M.  &  W.  505,  i;i7,  7  L.  .T.  X.  S.  Ex.  163, 
2  ,]\n:  444.  I'nrtt'  v.  Ihsburowjh,  5  Jjing.  503.  Connecticut  Ok  .. 
Monrc.  h  A,  'J,  644. 

(r)  Minjunrd  v.  Uhodc,  \  ('.  k  V.  360.  5  1).  &  K.  266. 

(.■i)  Scaiilon  V.  >(•<((/(.«,  13  J/.   Ir.  (I,;i\v)  iitp.  71  (1849). 

(M  J/ulton\.  Waterloo,  1  F.  &  F.  735.  Aliljot  v.  ll<>uard,  H.aycs(Tr.) 
3S,. 

(i()  Life  Assiuntfc  iij  Scnt!ini(l  v.  Fnrx'i);  II  C.  S.  (J.  (3rd  scries)  351. 

(r)   Forbes  V.  Ftliuhnyijh  Life,  10  C.  S.  C  (1st  si'rii's)  451. 

(x)  lliittvHW  Wiitedno.  I  F.  &F.  7^5.  Scoltinh  h''juiliil)Ie  v.  Fuist, 
4  C.  S.  ('.  (4tli  s.Tios)  1076,  utliniic.l  hy  II.  L.  5  C.  S.  C.  (H.  L.)  64. 

(1/)  Siui/iroml)  V.  Mevriiiitni,  Car.  &  M.  2S6. 

(:)  See  Mav  396  and  397,  charge  to  Jury  in  Swick  v.  Jlovie  Life,  2 
Dill.  (C.  Ct.  U.  S.)  ir.o. 

(::)  W'cemi  v.  i<tiimlaril  Life,  II  C.  S.  C,  4th  series,  658. 
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In  oue  case  (a)  concealment  of  the  fact  that  the  por- 
sou  whose  life  was  insured  had  had  a  child  (she  was 
unmarried)  was  held  material,  and  a  nonsuit  entered. 

Residence.  5.  Statement  that  A  resided  at  13,  omission  to  say 

that  A  was  in  prison  there  lield  fatal,  as  confinement  and 
want  of  air  and  exercise  were  deemed  prejudicial  to 
the  life  (h).  Omission  to  disclose  a  long  previous 
residence  in  the  tropics  would  probably  be  so  likewise. 

Occupation.  6.  It  is  uot  ucccssary  to  disclose  anything  as  to 

the  occupation  of  the  proposed  assured,  unless  it  is 
material  to  the  risk,  or  asked  for  by  the  insurer  ('■). 

When  a  man  is  asked  for  his  present  occupatiuii, 
he  must  state  it,  even  if  his  regular  occupation  lias 
been  difl'erent,  and  is  likely  to  be  resumed  (</). 

To  describe  himself  as  esquire  is  not  a  satisfactory 
answer  to  a  (piestion  as  to  occupation,  Itut  dues  not 
amount  to  a  statement  that  tlie  declarant  has  no 
occupation  (r).  The  proposed  assured  was  in  l)usine.ss 
as  an  ironmonger,  and  duscrilied  himself  in  the  \)ro- 
posal  simply  as  cs(piire,  yet  it  did  not  vitiate  his  claim 
on  the  company. 


{(i)  Edwardi  v.  Ihtrmw,  Mllis,  Ins.  I3J. 
(//)   llii'itioiiii  r.   l!ii//,i/,  0 'J'auiit.  1S6. 
(r)   /.iiidninu  v.  ,'  '  sljarcun/i.  S  li.  A:  ('.  5S(),  502. 
{(I)  J/iirtiiutnn  v.  h'< //.■^Imir  .^tnlr,  21  I  Vims.  46(3. 

(r)  J'crriiis  v.  Mitriiir  and  General  'rriii(llrri<,  2  K.  \"  I'".  31  J".  J')  li.  .1. 
Q.  B.  17,242,  2  L.  T.  N.  S.  633,  6  Jnr.  N.  S.  60,  627,  S  W.  IJ.  (i,  563. 
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CHArTEll    VI. 


AVAIM{ANTY. 


It  is  a  first  principle  in  the  law  of  insurance  on  all  Warranty, 
occasions,  tluit  where  a  represtntation  is  material  it 
must  be  C(>mplicd  with,  if  innnaterial  that  immateri- 
ality may  l)e  incjuirod  into  and  shown,  but  if  there  is 
a  warranty,  it  is  part  of  the  contract  that  the  matter 
is  such  as  it  is  represented  to  be,  therefore  the 
materiality  or  immateriality  signifies  nothing.  The 
only  question  is  as  to  the  mere  fact  (a). 

Warranties  and  eoiulitions  are  a  part  of  the  contract,  w.nranties 
and  must  be  true  if  atlirmative,  and  if  promissory  must  niust^beVrue!" 
be  complied  willi,  otherwise  the  contract  cannot  be 
enforced,  notwithstiinding  the  good  faith  of  the  assured. 
They  are  either  ex])ress  or  implied  (/').  The  warranty 
must  be  in  the  policy,  or  incorporated  therein  by 
reference  (<•). 

Xo  i)arlicular  words  are  necessary  to  constitute  a  x,,  jmrticuiar 
warranty  ;  hence,  where  a  ship  was  insured,  and  in  the  ^)p"!i!'4,rv  f„r 
margin  was  written  "  eight  nine-pounders  with  close  wamuity. 
quarters,  six  six-pounders  on   her  upper  decks,  thirty 
seamen,   besides  passengers,"  these   words  were   held 
to  amount  to  a  warranty  that  the  ship  was  so  pro- 
vided ((/;. 


(n)  Ncurastle  Fire  Insumiirc  Co.  v.  M'Monaii,  3  Dow.  H.  L.  255. 
(I>)  Gibfo)!  V.  f!mnl/,  4  11.  L.  C.  353. 

(f)  Routlal'jc  V.  liurrcU,  I  Ify.  131.  255.      WovsUy  v.  Muoe/,  6  T.  R, 
710. 
{d)  Bean  v.  Slupart,  Dmigl.  11. 
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THE  LAWS  OF  INSURANCE. 


The  following  words  were  written  in  the  margin  of 
the  policy: — "In  Port,  20th  July,  1776."  The  ship 
was  proved  to  have  sailed  on  the  iStli  July,  and 
Lord  Mansfield  held  that  this  was  clearly  a  warranty ; 
and  though  the  difference  of  two  days  might  not 
make  any  material  difference  in  the  risk,  yet  as  the 
condition  had  not  been  complied  with,  the  insurer  was 
not  liable  (c). 


Facts 
warifinted 
must  be  true 
tlioush 
innnateriul. 


The  truth  and  not  the  materiality  of  the  answers 
is  the  question  to  be  considered  when  the  answers  of 
the  party  proposing  to  effect  the  insurance  form  part 
of  the  contract.  Thus  wliere  a  party  who  desired  to 
insure  his  life  received  a  form  of  proposal  containing 
the  following  questions :  "  Did  any  of  the  party's  near 
relatives  die  of  consumption  or  any  other  pulmonary 
complaint  ?  Has  the  party's  life  been  accepted  or 
refused  at  any  office  ? "  and  to  these  questions  the 
answer  "Xo"was  untruly  returned  (y'),  the  policy 
having  expressed  that  if  any  false  statement  was  made 
to  the  company  in  or  about  the  obtaining  or  effecting 
of  the  insurance,  the  jiolicy  should  be  void,  the 
House  of  Lords  decided  that  the  answers  of  the 
intending  insurers  being  part  of  the  contract,  their 
truth  and  not  their  materiality  was  in  question  {;/). 


must  be 

Btrietly 

perforineil 


Warranties  A  Condition  precedent  forming  part  of  the  contract 

and  conditions  ,  .    •  ,^  n  i       '   i.       ii  i       •.. 

precedent  uiust  be  strictly  performed.  liy  tlie  proposals  it 
stipulated  "  that  persons  assured  should  .  .  .  pro- 
cure a  certificate  from  the  minister,  churchwardens, 
and  some  respectable  householdeis  of  the  parisli  not 
concerned  in  the  loss,  imporling  that  tliey  were 
acquainteil  with  the  character  and  circumstances  of  the 
person  insured,  and  knew  or  lielieved  that  he  Ity  mis- 
fortune and  without  any  kind  of  fraud  or  evil  practice 


(()  Ihini  V.  Stiijiiirt,  .l)(iui.'.  12  not'-'. 

(f)  London  Asiunawc  v.  Mioiscl,  il  Cli.  D.  303,  4S  L.  J.  Cli.  33I, 
27  W.  J{.  444. 

(ij)  Andcrton  v,  Fitzgerald,  4  II.  L.  C'a,  4S4,  17  Jiir.  995, 
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had  sustained  by  such  fire  the  loss  and  damage  therein 
mentioned."  It  was  held  tliat  tlio  procuring  of  such  a 
certificate  was  a  condition  precedent  to  the  right  of  the 
assured  to  recover,  and  that  it  was  immaterial  that  the 
minister,  churchwardens,  &c.,  wrongfully  refused  to 
sign  the  certificate  (//). 


"Wliere  the  questions  and  answers  of  a  proposal  Fact  war- 
form  the  basis  of  the  contract,  their  materiality  cannot  gtricUy"truo. '° 
be  disputed  by  the  assured  (/),  and  where  a  thing  is 
warranted  to  be  of  a  particular  nature  or  description,  it 
must  be  exactly  such  as  it  is  represented  to  be,  other- 
wise the  policy  is  void  and  there  is  no  contract. 
Therefore  where  a  policy  of  fire  insurance  on  a  mill 
contained  the  following  warranty :  "  Warranted  that 
the  above  mill  is  conformable  to  the  first  class  of  cotton 
and  woollen  rates  delivered  herewith,"  the  mill 
proved  not  to  be  of  the  first  class,  and  the  House  of 
Lords  decided  that  an  action  on  the  policy  could  not 
be  supported.  In  giving  judgment  Lord  Eldon  said, 
"  It  is  a  first  principle  of  the  law  of  insurance  on  all 
occasions  that  where  a  representation  is  material  it 
must  be  complied  witli,  if  immaterial  that  innnateriality 
may  be  inquired  into  and  shown;  but  if  there  is  a 
warranty,  it  is  part  of  the  contract  that  the  matter  is 
such  as  it  is  represented  to  be.  Therefore  the  mater- 
iality or  immateriality  signifies  nothing.  The  only 
question  is  as  to  the  mere  fact.  What  is  the  building 
lie  facto  that  I  have  insured  {h)  ?  lUit  where  a  policy 
on  cotton-mills  contained  a  warranty  that  they  should 
be  worked  by  day  only,  and  a  steam  engine  and 
horizontal  shafts  were  worked  by  night,  it  was  held  to 
be  no  breach  of  the  warranty  (/).  And  a  warranty 
that  a  mill  is  "  worked  by  day  only  "  is  not  broken  by 


I — 


(CO 


(/()  Worslv,/  V.  WiMd,  6  T.  K. 

(1)  Anderson  v.  Fitzijeiahl,  4  K  a.  484,  17  Jur.  995. 

yk)  Nrwatstlc  Fiir  /nsumncc  Co.  v.  iVM/orrrrn,  3  Dow  (II.  L.)  255. 
(/)   mitfhrad  v.  i'rici;  2  C.  M.  &  It.  447.     Mai/aU  v.  Mit/ord,  6 
Ad.  &  E.  670. 
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Expression  of 
intention  or 
opinion. 


Insured  need 
not  stute  in 
detail  facts 
covered  by 
warranty. 


some  portion  of  the  macliinery  being  in  motion  l»y 
night  (m). 

Answers  may  be  mere  statements  of  opinion,  and  not 
intended  as  warranty  or  representation  (ii). 

A  steamer  was  insured  and  was  described  by  the 
assured  as  "  now  lying  in  tiie  T  dock  and  intended  to 
navigate  the  St.  Lawrence  as  a  freight  boat,  and  to  bo 
laid  up  for  the  winter  in  a  ph^ce  approved  by  tliis 
company."  The  vessel  was  destroyed  eleven  months 
afterwards  by  tiro,  and  had  remained  in  dock  the  whole 
time,  and  it  was  held  (reversing  the  judgment  of  tlie 
Queen's  l)ench  of  Lower  Canada)  tliat  the  words  were 
not  a  warranty,  but  merely  expressed  an  intention  that 
the  vessel  should  navigate  as  mentioned  (o). 

The  insured  is  not  bound  to  state  in  detail  facts 
covered  by  a  warranty  except  in  answer  to  inquiries 
made  by  the  insurer,  c.;/.,  wliero  a  life  was  insured 
with  warranty  that  the  life  was  a  good  one  and  the 
person  whose  life  was  insured  suffered  from  an  old 
wound,  which  circumstance  was  not  mentioned  to  tlie 
insurers,  the  life  having  died  from  an  iHness  which 
liad  no  connection  with  the  wound,  the  non-disclosure 
did  not  disentitle  the  assured  from  recovering,  because 
the  question  to  be  decided  was — has  the  warranty 
been  proved  true ;  in  other  words,  was  tlie  life  a  good 
one  ?  not,  was  the  life  subject  to  any  particular 
infirmity  ?  Lord  JManslield  said,  "  Where  an  insurance 
is  upon  a  representation,  every  material  circumstance 
should  be  mentioned,  such  as  age,  way  of  life,  &c.,  but 
where  there  is  a  warranty  nothing  need  be  told,  but  it 
must  in  general  l)e  proved,  if  litigated,  that  tlie  life 


(m)  MayaU  v.  }fltf»rd,  6  Ad.  it  Iv  670,  i  X.  k  P.  732.  Whitehead 
V.  Price,  2  Cr.  M.  fc  K.  447,  1  (iiiie  (Kx.)  151. 

(n)  Jiiiihiim  V.  I'liital  Uiuinnitit  C<i.,  21  L.  .F.  l'',x.  317,  lO  .Tur.  691, 
7  Ex.  744.  AndiTtion  v.  Pacijic  Co.,  L.  ]{.  7  C.  P.  65,  26  L.  T.  N.  S. 
130,  20  W.  R.  280. 

(o)  Urant  v.  h'tna  /nsurance  Co.,  15  Moore  P.  C,  0  L.  T.  N.  S.  735, 
516,  8  Jur.  N.  S.  705,  10  W.  li.  772. 
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was  in  fact  a  good  one,"  and  so  it  may  be  thougli  lie 
have  a  particular  infirmity  (p). 

"The  insurers  may  stipulate  for  any  warranty  they 
please,  and  if  the  assured  undertakes  that  warranty, 
althou<,di  it  may  be  something  not  within  his  or  her 
knowledge,  he  or  she  must  abide  the  consequences. 
But  when  the  insurers  intend  that  there  is  a  warranty 
of  that  sort,  they  must  make  it  very  plain  that  such 
is  their  intention  (q).  They  must  use  unequivocal 
language,  such  as  persons  of  ordinary  intelligence  may 
without  any  dilficulty  understand  "  (/■). 

A  warranty  tliat  facts  stated  are  true,  "so  far  as  "So fur aa 
known  to  the  applicant,"  will  be  construed  less  strictly 
than  one  without  these  qualifying  words.     Proof  that 
the  applicant  knew  facts  not  stated  would  be  on  the 
defendants  (s). 

"Where  there  is  a  warranty  that  the  person  whose  Warranty  of 
life  is  insured  is  in  health,  or  in  good  health,  it  is  f^els'"''^^'' 
sullicient  if  he  is  in  a  reasonably  good  state  of  health,  leasoimbiy 

,  .  .        good  health. 

and  even  if  he  laboured  under  a  particular  infirmity, 
if  it  can  be  proved  liy  medical  men  that  it  did  not  at 
all  in  their  judgment  contribute  to  his  death,  the 
warranty  of  hoaltli  has  l)een  fully  complied  with,  and 
the  insurer  is  lial)le.  Therefore  where  a  policy  con- 
tained a  warranty  that  B  was  in  good  health  when  Warranty  of 
the  policy  was  underwritten,  and  it  a]ipeared  in  ^'"°^  ^" ' 
evidence  that  though  he  was  troulded  with  spasms 
and  cramps  from  violent  fits  of  the  gout,  he  was  in  as 
good  a.  state  of  health  when  that  policy  was  under- 
written  as   he   had   enjoyed   for   a    long    time.   Lord 

(/))  Iioss  V.  Bra(hh(nr,  i  Win.  BI,  312,  2  Park  Ins.  934,  8th  edition. 
Will  is  V.  Puolc,  2  Park,  8  IvI.  935. 
(7)  (iihson  V.  Small,  4  H.  L.  C.  353. 
{)•)  Life  Assurance  of  Scutlantl  v.  I'osttr,  u  C.  S.  C.  (3rd  series)  351, 
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{)•)  Life  Assurance  of  Scutlantl  v.  I'osttr,  ll  C.  S.  C. 
3^14,  Lord  Deas,  371,  Lord  Ardniillan.  Durhdt  v.  1 
M.  34iS,  distinguished,     llarc  v.  liarstou;  8  Jur.  92S. 

(s)  Wilklns  V.  iicrmnnia,  57  Iowa  529.     Oarcdon  v. 


anct  Co.,  50  Maine  5S0 


i,  ..  ^.  .-■.  v^.  vj.^.  a>.i.^.,,  jj., 
Durhdt  V.    Williuma,  2  Cr.  & 

Hampden  Inaur- 
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Assured  not 
subject  to 
gout  or  fits. 


THE  LAWS  OF  INSURANCE. 

^lansfield  said,  "  Such  a  warranty  could  never  mean 
tliat  a  man  lias  not  in  him  the  seeds  of  some  dis- 
order. "\Vo  are  all  born  with  the  seeds  of  mortality  in 
us  "  (0- 

So  where  a  policy  contains  a  warranty  that  the 
assured  "  has  not  been  alUicted  with  nor  is  subject  to 
gout,  fits,  &c.,"  such  warranty  is  not  broken  by  tlie  fact 
of  the  assured  havinff  had  an  epileptic  fit  in  conserpienco 
of  an  accident.  Lord  Abinnor  said,  "  Tlio  interpreta- 
tion I  put  on  a  clause  of  this  kind  is  not  that  the  party 
never  accidentally  had  a  fit,  but  that  he  was  not  at 
the  time  of  the  assurance  bein;^'  made  a  person  habitually 
or  constitutionally  alllictcd  with  fits,  a  person  lialilo 
to  fits  from  some  peculiarity  of  temperament  eitlier 
natural  or  contracted  from  some  cause  or  other  during 
life  "  (u). 


Mill  worker.  A  warranty  that  a  mill  is  "  worked  by  day  only  " 
is  not  broken  by  some  portion  of  the  machinery  being 
in  motion  at  night  (c). 

Muterial  A  pi'oviso  in  a  policy  that  if  the  declaration  under 

untrue! but  not  the    liaud   of   the    person    assured    delivered    at    the 
to  knowledge    jusuviince  olhcc  as  the  basis  of  the  insurance  is  not  in 

of  assured. 

every  respect  true,  and  tliat  if  there  has  l)cen  any 
misrepresentation,  &c.,  then  the  insurance  shall  bu  void, 
"will  avoid  the  policy,  if  a  statement  of  a  material 
fact  contained  in  tlie  declaration  is  untrue,  though  not 
to  the  knowledge  of  the  assured  "  (x). 


Evidence  of 
warranty. 


The  warranty  or  condition  must  be  contained  in  the 
policy  or  in  some  paper  referred  to  by  the  policy,  and 


(0  Willis  V.  Poole,  z  Park  (8  ed.)  935.  Ron  v.  Bradshaw,  i  Win.  BI. 
312,  2  Park  Ins.  934  (8tli  vd.) 

{u)  Chatlock  v.  S/iaur,  i  ^Mo.  &  Ttob.  498. 

{v)  Mayall  v.  Mitfonl,  6  Ad.  &  ]•;.  670,  l  Xev.  &  Per.  732. 

(jr)  M'Donald  v.  Law  rnioii  Fire  and  Life  Assurance,  ij.  11.  9  Q.  15. 
328,  43  L.  J.  Q.  B.  131,  30  L.  T.  N.  8.  545,  22  W.  K.  530.  Life  As- 
surance of  Scotland  V.  Foster,  11  C.  .S.  C.  (3rd  sLriuB)35i.  Hutchison 
V.  National,  7  C.  S.  C.  (2nd  series)  467.  M'Laivs  v.  U.  K.  Tcmptrance, 
23  C.  S.  C.  (2ud  series)  559. 
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it'  u  policy  under  seal  refer  to  conditions  contained  in 
a  printed  paper  without  seal  or  signature,  those 
conditions  become  part  of  the  contract  between  the 
parties,  and  must  be  complied  with  before  the  assured 
can  recover  (y). 

But  though  a  written  paper  be  wrapt  iip  in  the 
policy  when  it  is  brought  to  the  insurers  to  subscribe 
and  shown  to  them  at  that  time,  or  even  though  it 
be  wafered  to  the  policy  at  the  time  of  subscribing, 
still  it  is  not  in  either  case  a  warranty  or  to  be  con- 
sidered as  part  of  the  policy  itself,  but  only  as  a 
representation  (z). 

If  the  insurers  dispute  the  title  to  recover  on  the  raiticuiars 
policy  on  the  ground  that  in  the  proposals  the  assured  »*^'i""'<=il- 
slalutl   he   had   not  had  certain  diseases,  whereas  he 
in  fact  at   the  time  had  one  of  them,  they  will  be 
obliged  to   give   particulars  of  the  symptoms  of  the 
disease  alleged  (f). 


If  one  company  takes  over  another's  Ijusiness,  and 
issues  a  new  policy  of  its  own  for  one  surrendered,  the 
warranties  therein  relate  back  to  the  date  of  the 
original  and  not  of  the  substituted  policy  {h).  The 
liability  is  shifted  or  reinsured,  not  lessened  or  altered. 


[ij)  RiiiitkdijL  V.  niirrill,  i  II.  111.  255.  ^'ornlti/  v.  Wood,  6  T.  11. 
710.     (lldliam  V.  Ikiuickt,  2  11.  B.  577,  iwU' 

(:)  Bean  v.  >Stuimrt,  i  Dmigl.  12,  note. 

(ft)  Miirnhall  v.  Lmiieror  Liji,  L.  l\.  i  (^  1'..  35,  35  L.  .1.  (^  B.  89,  13 
],.  T.  X.  S.  281,  12  -Jur.  N.  S.  293.  Gifdlcstuin  v,  Aurth  British  and 
Mcrcaiitdr,  11  K(|.  197,  40  L.  J.  Cli.  230,  23  L.  T.  X.  S.  392,_follo\veil 
in  America.     Diviyhl  v.  LiiriiKini'i,  22  Hun.  X.  Y.  107. 

(b)  t'dlicn  V.  Continental  Life,  69  N.  V.  300. 
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Ulerrima 
fides  required 
in  contiiicts  of 
insurance. 


Materiality 
question  for 
jury. 

All  material 
facts  to  be  , 
disclosed. 


CHAPTEU  VI  r. 

misiu:i'uksi:ntation  and  CO.NC.KAL.MKNT. 

The  utmost  degree  of  good  iuilh  is  re(|uired  I'lom 
an  assured  in  effecting  a  ]iolicy  of  a.^.  ranee,  llr 
must  not  only  state  all  matters  M'itliin  his  knowledge 
which  he  believe  s  to  be  material  to  the  (lueslinu  of 
the  insurance,  but  all  which  in  i)oint  of  fact  are  so. 
If  he  conceals  anything  that  he  knows  to  be  mateniil. 
it  is  a  fraud ;  but  besides  that,  if  he  conceals  anything 
that  may  influence  the  rate  of  prenuum  which  tin' 
insurers  may  require,  although  he  does  not  know  tlmt 
it  would  have  that  effect,  such  ct)ncealment  entirely 
vitiates  the  policy  (")• 

It  is  a  question  for  the  jury  whether  any  pariiculai 
fact  is  or  is  not  material  {h). 

Tolicies  of  insurance  are  made  upon  an  implitMl 
contract  between  the  parties  that  everything  material 
known  to  the  assured  should  be  disclosed.  'J'hat  is  the 
basis  on  which  the  contract  proceeds,  and  it  is  material 
to  see  thiit  it  is  not  obtained  by  means  of  mil  rue 
representation  or  concealment  in  any  respect  ('•)  that 


I 


L. 

4  Bing.  60. 
('■)  Mociis  V.  Ifci/irortli,  10  M.  &  W.  157. 
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means  in  any  material  respect  (d),  any  respect  which  a 
reasonable  man  would  think  material  (c). 

Mr.  Justice  Bayley  said,  "  It  does  not  matter  whether 
the  insurance  is  on  ships,  houses,  or  lives,  the  insurer 
should  be  informed  of  every  material  circumstance 
within  the  knowledge  of  the  assured ;  and  the  proper 
question  is  whether  any  particular  circumstance  was 
in  fact  material,  and  not  whether  the  party  believed 
it  to  be  so  "  (J). 


Mr.  Justice  Littledale  said,  "  U  is  the  duty  of  the 
assured  in  all  cases  to  disclose  all  material  facts  within 
their  knowled^fo.  The  non-answering  of  a  specilic 
questiuii  would  amount  to  concealment  if  the  man 
knew  the  fact  and  was  able  to  answer  it"  {(/). 

When  a  man  effects  an  insurance  upon  a  life  generally  insuiiince 
without  any   representation   of   the   state  of  the  life  repr'Jsuutiitiou 
insured,  the  insurer  takes  all  the  risk,  unless  there  was  ^^  "''sured. 
some   fraud    in    the    person    in«uriug,  cither    by  his 
suppressing  some  circumstances  which  he  knew  or  by 
alleging  what  was  false.      If  the  person  insuring  knew 
no  more  than  the  insurer,  the  latter  takes  the  risk  (It). 

If  the  person  effecting  the  insurance  only  says  "  he  Mere  "belief" 
believes  "  the  jtersou  whose  life  is  insured  "to  be  in  fife  iii*good '* 
good  health,"   knowing  nothing  about  it  nor  having  I'ealth. 
any  reason  to  believe  the  contrary  then,  though  the 
person  is  not  in  good  health,  it  would  not  avoid  the 
policy,  because  the  insurer  takes  the  risk  upon  him- 
self (/). 


CO 


-< 


Z\> 


CO 


((/)  London  Anaiimncf  v.  Munsell,  ii  Ch.  D.  j6S,  per  .Ji>.-iLl,  M.  R. 

((■)  Liuilcii'iu  y.  Dcsb'iruii;/fi,  iibi  scyi.  \k'V  Lord  TentLTilen. 

(/)  Iknham  v.  United  CiiKinintcc  Co.,  7  Kx.  744,  21  L.  .T.  Ex.  317, 
i()  .Fur.  691.     Lindcnau  v.  Dahorou^li,  nbi  sup,  ptT  liayley,  J.     iVcit;- 
ciiftlr  Fire  Co,  v.  M^Momin,  3  Dmv  (H.  L.)  255. 
,   (,'/)  Loiid<>n  Assurance  v.  Munsel,  II  Cli.  D.  369,  jjur  .Jessel,  M.  R. 

(/()  por  Lord  Miinsfield.     Itoss  v.  Ilntdshaw,   i  W.  Bl,  3 1 2,  2  Park 
Ins,  934  (Stli  fd.) 

(1)  I'uwaon  V.  Watson,  2  Cuwp.  7S7. 
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VThid  i.s 
conucaliiu  lit. 


roiiclitioii. 

MiH(k'.soiiji> 

tiou. 


It'  ii  iium  pmpusoly  avoids  luisworiiig  a  question,  ami 
thereby  doe-i  not  state  a  fact  which  it  is  his  (hity 
to  coiuimniicate,  tliat  is  coiiccahuent.  Concuahiiunt, 
properly  so  called,  means  non-disclosure  of  a  fact 
which  it  is  a  man's  duty  to  discloac  (A;). 

The  conditiuii  in  a  Ih-e  policy  as  to  misdescription 
of  the  premises  applies  uidy  to  the  condition  of  the 
premises  when  the  policy  begins  to  ruu.  If  the  de- 
scription is  not  correct,  the  policy  does  not  beyin  to 
run  at  all,  or  only  as  to  parts  unaffected  by  the 
breach  of  condition.  If  it  is  fully  performed,  nothing 
which  liappens  afterwards,  nor  even  a  change  of  busi- 
ness, could  affect  the  policy  as  to  that  condition  (/). 

If  there  is  fraud  in  a  representation,  it  avoids  the 
policy  as  a  fraud,  but  not  as  a  part  of  the  agree- 
ment (//(). 


If  representations  are  made  part  of  the  policy  and 


Effect  of 

misrepn.senta-  n    i  •       i       i 

tion  whuio       are  untrue,  the  policy  wdl  be  avoided,  even  it  the  loss 
i)di  o  iioiLjr.  j^^^^  ^^^^^  arisen  from  the  fact  concealed  or  misrepre- 


Misrci)rcs(.nt!i- 
tioii  by 
insurer. 


sonted  {//). 

The  policy  would  eqUidly  be  voitl  if  the  insurer  mis- 
represented or  concealed  a  material  fact;  as,  for  example, 
if  he  insured  a  ship  on  her  voyage  which  he  privately 
knew  to  be  arrived  and  an  action  would  lie  against  him 
to  recover  the  premium.  "  The  governing  princiide,' 
said  Lord  Manslield, "  is  ajiplicable  to  all  contracts  and 
dealings,  ( lood  faith  forbids  either  party,  by  conceal- 
ing what  he  privately  knows,  to  draw  the  other  into  a 
bargain  from  his  i'-norance  of  that  fact  and  his  believiuL; 
the  contrary  "  (o). 


{k)  LokIuh  Jssvrfivrc  v.  Mmisil,  li  Ch.  D.  370,  per  Jesfsel,  M.  K.,  4^ 
L.  J.  Cli.  331,  27  W.  K.  444. 

(/)  Plm  V.  Jicuf.  6  M.  &  (}.  t  (24),  12  L.  .T.  C.  P.  209.  Shaw  v. 
RMimh,  I  N.  &  P.  279,  6  Ad.  &  V..  75,  6  Ji.  .F.  N.  H.  K.  'iJ.  106. 

(w)  Per  Lord  ManHfield.     Pawson  v.   ]\'at>oii,  2  Cowp.  787. 

(h)  Maynavd  v.  Rhode,  I  Car.  &  P.  360,  5  Dowl.  &  Ky.  266. 

(o)  Carter  v.  Buehm,  3  Burr.  1910. 
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Any  person  uctinj?  by  the  direction  of  tlio  insured,  As^nt  of 
and  who  is  instruniontal  m  procuring'  the  insurance,  i.s  aisoioBu  fully, 
hound  to  disclose  all  lie  knows  to  tlie  insurers  before 
the  policy  is  effected,  and  where  any  misrepresentation 
arises    from    his    fraud   or    neL^ligencc    the    policy   in 
void  (/>). 

If  before  a  policy  of  life  insurance  is  effected  the  statements  by 

,.„     .  1    ■  T    1    A     T       ii  (!■        e  1       •         lift' u.isureil. 

life  insured  is  applied  tc  liy  tho  ollico  for  and  gives 
information,  ho  is  iTyaided  as  the  agent  of  the  assured, 
who  is  bound  by  his  statements  even  though  the 
assured  is  a  stranger  to  and  unacquainted  with  him ; 
and  if  such  statements  are  false,  the  assured  will  not 
be  able  to  recover  from  the  insurance  oftice.  And 
this  is  so  although  the  assured  sIkjuIcI  leave  it  to  the 
agent  of  the  insurance  ofHe(>  to  obtain  the  informa- 
tion (7). 


:::k 


An  insurance  was  effected  by  a  creditor  on  the  life  Answers  givru 

„,.,,,  ,  .by  the  life 

of  his  debtor  wlio  gave  untrue  answers  to  the  questions,  insuml  must 
"Who  is  your  nuidical  attendant?  Have  you  ever  *^*''"^"' 
had  a  serious  illness  ?  "  The  creditor  was  ignorant  oi" 
tho  misrepresentation,  and  the  debtor  did  not  die  of 
the  disease  ho  was  then  atllicted  with  ;  but  it  was  held 
that  the  misrepresentation  avoided  the  policy,  for  being 
part  of  the  policy,  the  bargain  was  only  conditional, 
and  it  was  equally  a  condition,  let  it  be  made  by  whom- 
soever it  may  (/•). 


If  the  misdescription  is  in  fact  due  to  the  act  of  an  Misrcpresenta- 

,       p    ,,  -c  i.      •    1      -i        -n  i  tion  through 

agent  of  the  company,  even  if  material,  it  will  iiotngontof 

comp'iiiy. 


::s=: 


affect  the  policy  (.s). 


ip)  Flltherbert  v.  Mather,  I  T.  R.  12.  He  I^iiver.s.il  ndii-Tariff  Fire 
Co.— Forbes'  chiim,  L.  K.  19  Ki|.  485,  44  L.  ,1.  Ch.  761,  23  W.  U.  464. 

(q)  Everett  v.  Desborouyh,  5  Bing.  503. 

(r)  Mapnard  v.  Rhode,  I  Car.  &  P.  360,  5  Dowl.  &  R.  266. 

(s)  Jie  Universal  non-Taritt"  Firo  Co.,  Expti,  Forben'  claim,  supra, 
Somera  v.  Athenuum,  dx.  Co.,  9Lr.  Can.  Rep.  61,  3  Lr.  Can.  Jur.  67. 
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THE  LAM'S  OF  INSURANCE. 


"Spitting  One  of  the  terms  of  a  policy  of  life  assurance  was 

iS^ent*'"°  that  it  should  be  void  if  anything  stated  by  the 
regarding.  assurcd  was  untiue.  The  assured  stated  tliat  he 
had  not  had  any  spitting  of  blood,  and  the  court  held 
that  as  one  single  act  of  :pitting  of  blood  would  be 
sufficient  to  put  the  insurers  on  enquiry  as  to  the  cause 
of  it,  the  fact  should  be  stated  (/). 


Temperate 
habits. 


Where  a  policy  of  life  assurance  is  elfected,  and  a 
declaratioi.;  made  by  the  assured  tliat  the  person  whose 
life  is  insured  is  of  oober  and  temperate  habit.s,  ujxjii 
a  question  being  raised  after  his  death  as  to  liis 
sobriety,  the  jury  have  to  say,  not  wliether  thu  ilc- 
ceased  was  intemperate  to  such  a  dej^ree  as  to  injure 
his  health,  but  whether  he  was  of  soljer  and  tGini)erale 
habits  at  the  time  of  the  insurance.  There  is  nothiuL;  to 
prevent  an  office  from  stipulating  that  even  though  a 
man's  health  be  not  impaired,  every  person  whoso  life 
is  insured  at  their  office  shall  be  a  person  of  temperate 
habits  {k). 


T.ife  inirranoe.  A  case  of  Wccms  (iiul  Others  V.  Standard  Life.  Co.  (v) 
Temperance.  2  1  Scot.  Law  Picp.  453,  on  wliicli  an  appeal  is  pending 
to  the  House  of  Lords,  raises  the  qu(!stion  of  the  con- 
struction of  the  warranty  of  temperate  habits.  Tiie 
Court  of  Session  by  a  majority  held  tliat  the  standard 
of  temperance  to  be  adopted  was  not  total  abstinence 
or  even  moderate  use  without  any  exceptional  indul- 
gence, but  must  depend  on  tem})erament  and  the 
manners  and  customs  of  the  place  where  the  assured 
resides,  i.e.  is  purely  a  matter  for  the  jury  {x). 

Has  proposal        The  question  "whether  .1  proposal  has  been  declined 
by^anotiier'"    ^7  ^''^Y  Other  officc,"  is  a  material  one,  and  must  be 

office?  is 

material _. 

qufestioB. 

(0  Oeach  V.  Imiall,  14  M,  &  W.  95,  15  L.  J.  Kx.  37,  9  Jur.  691. 

(u)  Soutu^,.::;:.le  v.  Mcrriman,  Car.  &  Mar  2S6. 

(r)  Reported  also  1 1  C.  S.  C.  4th  serius,  658. 

(x)  Connecticut  Life  Co.  v.  Moore,  6  App,  Cases  644,  648. 
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truly  answered  by  an  intending  assured,  otherwise  the 
policy  granted  to  him  will  be  void  (;/). 

J)Ut  a  mere  omission  in  a  proposal  to  fill  in  any  Condition, 
answer  to  a  (question  whether  the  insured  has  ever  been  omissbn!^"  ' 
a  claimant  on  a  iire  insurance  company,  he  having  in 
fact  been  so,  is  not  a  concealment  of  a  material  fac*.  (z). 
The  insurers  should  insist  on  an  answer,  as  the  grant  of 
a  policy  without  it  may  amount  to  a  waiver. 


A  policy  of  insurance  on  the  life  of  another,  v,']\o  at  Non-commuui- 
the  time  of  the  insurance  is  in  a  good  state  of  health,  fomeHllncsa. 
is    not    vitiated  by  the  non-communication  by  such 
person   of  the  fact  of  his  having  a  few  years  before 
Loon  alllictcd  with  a  disorder  tending  to  shorten  iite,  if 
it  appear  that  the  disorder  was  of  such  a  character  as 
to  prevent  the  party  from  being  conscious  of  what  had 
happened  to  him  whilst  suilering  under  it  (").     An 
mitrue  statement  of  the  assured  as  to  the  state  of  his  riitni(>  but 
health,  if  made  in  ignorance  of  his  true  physical  (.'un-  li^enraTto  '*^" 
dition,  will  not  in  general  vitiate  the  policy  (b). 


health. 


A  medical  man  who  has  attended  only  once,  ouijfht  Usual  medical 
not  to  be  named  as  the  usual  medical  attendant  of  the  "  '^"' ""  * 
person  whose  life  is  insured.    The  word  "  usual  "  implies 
having  attended  more  than  once  (e). 

If  there  be  a  reference  to  a  man  who  had  been  the  Reference  to 
medical  attendant,  and  no  reference  to  the  person  who  ))il^'|"'*  "'^^ '*"* 
was  the  medical  attendant  of  the  life  insured  at  the 
time  the  policy  was  etiected,  such  an  omission  to  refer 
to  the  ])roper  person  would  vacate  the  policy  (</). 


(//)  London  Assurance  v.  ManncU,  L.  K.  II  Ch.  I).  363,  48  L.  J.  Ch. 
331',  27  W.  ]{  444. 

(;)  London  inid  Liincas/iirc  hisnraiicc  Co.  v.  lloncii,  2  Victuriii  Law  7. 

(a)  .Vicffe  V.  rairlk,  6  C.  &  1'.  I. 

(h)  Fowkfi  V.  London  (uid  Mmirhisdr  lusiiviiiicc  Co.,  8  L.  T.  N.  y. 
309,  32  L.  J.  N.  S.  g.  K  153,  3  Best  &  .S.  917,  11  W.  R.  622. 

CI  lluckmaa  v.  Feniif,  3  Jl.  &  W.  505,  520,  7  L.  .T.  N.  .S.  ICxch.  1 63, 
2  Jur.  444. 

((/)  Everett  v.  Ueilo'vugfi,  5  Bing.  514,  per  Tiut'al,  C.  J. 
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Place  of 
residence. 
Assured  in 
gaol. 


Coiipcnlmpiit 
of  firr  to 
lidjacent 
premises, 


Statement 
jiftrtially  tnic, 


TFIE  LAWS  OF  INSURANCE. 

The  assured  being  in  gaol  at  Fislierton  Auger,  but 
who  had  previously  lived  in  her  own  liouse  at  the 
same  place,  employed  an  agent  to  effect  a  policy  ot' 
insurance  on  her  life.  One  condition  of  the  insurance 
was  that  a  declaration  should  be  made  of  the  state 
of  the  health  of  the  lite  insured,  and  the  agent  stated 
that  lie  had  proposed  on  behalf  of  Eli/ubeth  Swayne 
(the  assured)  of  Fislierton  Auger,  and  that  she  \v;is 
then  resident  there.  It  was  stipulated  that  the  policy 
was  to  be  valid  only  if  the  statement  wen  free  from 
all  misrepresentation  or  reservation,  and  it  was  held  to 
be  a  question  for  the  jury  whether  the  imprisonment 
was  a  material  fact,  for  if  so,  the  keeping  it  back 
would  be  fatal  to  the  recovery  of  the  money  from  the, 
insurance  company  (' ). 

The  plaintiff  having  one  of  several  warehouses  next 
but  one  to  a  boat-builder's  shop,  which  took  fire  on 
the  same  evening  after  that  lire  was  apparently  extin- 
guished, insured  that  warehouse  without  apprising  the 
insurers  of  the  neighbouring  lire.  Though  the  terms 
of  the  insurance  did  not  expressly  require  the  com- 
munication, it  was  held  that  the  concealment  of  this 
fact  avoided  the  policy  (/). 

A  statement  true  as  far  as  it  goes,  but  not  the  whole 
truth,  and  not  a  complete  answer  to  the  question 
which  it  proposes  to  answer,  is  untrue  within  the 
meaning  of  a  condition  that  "  any  untrue  statement 
shall  avoid  the  policy  "  (//).  But  where  an  answer  to  a 
c^uestion  as  to  the  name  and  residence  and  proft'^ision 
or  occupation,  the  projiosal  stated  "A.  B.  of  S.  Ifall, 
Ei5f[uire,"  the  person  being  an  ironmonger  though 
resident   at  S.  Hall,  and   being   also  an  esquire,  the 


(c)  Ilnguenin  v.  Jiayley,  6  Taunt.  1 86. 
(/)  Biife  V.  Tunnr,  6  Taunt.  3jH. 

('/)  Ca:en'ive\,  Hritinh  Ennitnhh^  (i  C.  B.  N.  H.  437,  20  L,  J.  C.  P  160, 
I  i..  T.  N.  S.  484,  5  Jur.  N.  S.  1 J09,  8  W.  R.  24 j. 
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statement  was  held  uot  to  be  untrue,  though  it   was 
imperfect  (//). 

Under  the  general  question  put  by  an  insurance  what  must  be 
office,  "  Is  there  any  other  circumstance  within  your  tho*go,"rar*' 
knowledge  which  the  directors  ouglit  to  be  acquainted  q'lfstion. 
with  ?  "  it  is  the  duty  of  a  party  elleeting  an  insurance 
to  communicate  to  the  ofhce  information  of  every  fact 
which  any  reasonable  man  would  think  material,  and 
it  is  a  question  for  the  jury  whether  any  particular 
fact  was  or  was  not  material  (i). 


If  the  description  of  the  property  be  substantially  Description 

1  ,        .    .  .  1  1         i   1        '    substantiallv 

correct,  and  a  nunc  ac(.'urate  statement  wouhl  not  have  correct, 
varieu  li.e  i>romium,  tlie  error  is  not  material ;  hence 
where  buildings  were  described  as  built  of  brick  and 
slated,  but  it  turned  out  that  one  of  the  buildings  was 
not  roofed  with  slate  but  with  tarreil  felt,  and  no 
higher  premium  would  have  been  charged  if  the  fact 
had  been  disclosed,  it  was  held  that  the  misdescrijttiou 
was  immaterial  and  not  siillieitMit  to  vitiate  the 
policy  (/.).  I>ut  (Concealment  of  the  fact  that  a  wooilen 
building  behind  a  warehouse  was  used  as  a  kitchen  has 
in  Ameri(;a  been  held  fatal  (/).  A  sta  jment  that  no 
lire  is  kept  and  no  hazanlous  goods  deposited  refers  to 
natural  use  of  lire  and  deposit  of  goods  (///). 

Supi)rcssion  of  a   fact   material   to    the    insurance  Effect  of 

,  T  1    1     i  l^  1  concealment  n» 

company  to  know,  discovered  between  the  acceptance  ivgainst  imr- 
by  the  ollice  and  payment  of  the  first  premium,  will '^J^^'j'^^ /''''"'"* 
avoid  the  policy  even  as  against  a  purchaser  for  value 
without  notice  (n). 


(//)  Pivviiis  V.  Marine  and  IhiicrnI  Tnircllirs,  2  i'].  E.  317,  29  L.  J. 
g.  15.  17,  242,  2  L.  T.   N.  S.  633,    S  W.  K.  563,  6  lur.  N.  S.  6y,  627. 

{i)  Limb  lilt  K  \.  l>fisbi>ruii</li,  S  h.  &  C.  586.  j.inii/uii  AKSiimvcc  v. 
Ma,i.Hll,  L.  1{.  II  Cli.  1».  309,  4S  T..  J.  Ch.  331,  2/  W.  K.  444. 

(k)  AV  I  niversal  mm-Tariff  Fin'  liisuruncc,  r^'oiUfs'  claim,  L.  H. 
19  K<i.  4S5,  44  L.  J.  Ch.  761,  23  W.  I{.  465. 

(/)  Barmlon  \.  Juii/n/,  15  Lr.  Can.  Hep.  i. 

(m)  Dohsnii  V.  i>othrbi/,  I  Mo.  &  M.  90. 

(11]  lirilish  Equilabh  v.  Omit  Westtvn  liaHmtij  C".,  20  I,.  T.  N.  S. 
422,  3b  L.  J.  N.  S.  Ch.  314,  17  W.  H.  561. 
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And  where  one  insurance  company  induced  another 
insurance  company  to  grant  a  policy  by  way  of  re. 
assurance  on  the  representation  that  they,  the  former 
company,  intended  to  retain  part  of  the  risk,  whicli 
however  tJiey  subsecjuently  ^'ot  rid  of  by  a  further 
reassurance,  the  policy  was  declared  void  (u). 

Effect  of  Where  it  was  stipulated  that  in  case  of  an  untrue 

representation,  statement  all  moueys  paid  on  account  of  the  insurance 
tion'tha?"'^*'  should  be  forfeited  and  the  insurance  itself  should  be 
untrue  state-    ,^i|i  rjj^j  yojj  jjotj^  thc  policy  moucy  and  the  premiums 

nient  sliouKl  ^     n   •      ^   ■,  1^  ,         i        i       11        ,.      , 

forfeit  all         wcrc  forfeited  by  a  statement  as  to  the  health  ot  tiie 

money  pau.     y^^^  insured,  uiitrue  in  point  of  fact,  though  not  within 

the  Ivnowhnluc  of  the  party  maldng  the  statomont  ( />}. 

Disclosure  of        If  although  a  material  fact  were  misrepresented  or 

concealed  fact  ^    ^  .     .-i        •■  i.i         •  cf     1^     ^     ■ 

before  pay-  supjircssed  at  tlic  time  tlie  nisuranee  was  eiiecteil,  iL 
was  disclosed  to  the  insurance  otlice  before  the  money 
was  paid,  so  that  the  payment  was  made  by  them  with 
full  knowledge  of  all  the  facts,  the  insurers  cannot 
afterwards  recover  the  money  back  (7). 


nient  by 
insurer. 


Order  for 

delivery  up  of 
policy  on 
ground  of 
fraud. 


1'he  courts  will,  at  the  suit  of  the  insurer,  order  a 
policy  to  be  delivered  up  to  be  cancelled  on  tiie  ground 
of  iVaud  in  efl'ecting  the  insurance  when  the  instrument 
is  not  void  on  the  face  of  it ;  and  in  such  case  the 
]ilaintiffs  have  a  better  equity  if  they  bring  their  acdon 
in  ihc  lifetime  of  the  as.sured  than  if  they  wait  until 
after  his  death  (/•). 


Private  know-       The  assurcd  cannot  lessen  his  obligation  to  disclose 

insurer  docs     a  fact  by  Speculating  on  what  may  or  may   'ot  be  in 

assuredWuty.  ^^^^  mind  of  the  insurer,  or  as  to  what  mny  or  may  not 

be  brought  to  his  mind  by  the  particulars  disclosed  to 


(o)  Trail  v.  Barixy,  4  <'iitf.  4^5,  10  L.  T.  X.  R.  215,  35  L.    J.   Cii. 
521,  12  W.  H,  67S. 

(//)  iJucMl  V.  Willi'tmt,  I  Cr.  &  M.  248,  j  fi. ./,  N,  H.  Kx.  141. 

(7)  B'dhk  V.  Lumhey,  2  Ka.st  469.      Wtn'j  v,  Ilariry,  5  f)e  (}.  M.  &  (i. 
265,  23  L.  J.  Cli.  511,  2j  li.  T.  120,  18  .fur  394,  2  U    H.  370. 
,•  ((•)  Fenn  v.  Craig,  3  Y.  &  C.  Kx.  216,  3  Jur.  22. 
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him  by  the  assured,  if  those  particulars  fall  short  of 
the  fact  which  the  assured  is  hound  to  communicate  (s). 

If  a  policy  is  issued  and  declared  conditional  on  the  New  policy 
truth  of  an  application  which  docs  not  in  fact  contain  appik-ntiou!' 
a  just  and  true  exposition  of  all  requisite  facts  respect- 
ing the  condition  of  the  property,  and  subsequently  a 
new  policy  be  issued  at  a  reduced  premium  but  without 
a  new  application,  the  new  policy  will  also  be  con- 
ditional on  the  truth  of  tlie  old  .application  (/). 


"When  a  man  only  has  one  room  in  a  house  and  A  room 

1  •  ^      i^         •        1  •!  •  ii  1  ii      (leaci'iljtiil  as  a 

msures  his  goods  therein,  describing  tlie  place  as  the  '-dwelling- 
dwelling-house  of  the  assured,  he  will  be  entitled  to  '"'"'"^' 
recover  even  with  a  condition  that  tlie  house,  buildings, 
or  other  places  Miiere  goods  are  deposited  shall  be 
accurately  described,  since  such  description  goes  to  the 
structure  of  the  house  and  not  to  the  interest  of  the 
assured  therein  (/'). 

The   building   or  other  place  whore  goods  are  de-  Misdpscription 
posited    must    be    correctly    described  (c).      But    the  °  P"-""*^"- 
wrong  descrii»tion  arising  from  the  act  of  the  insurers 
or  their  agent  is  no  defence  (//). 

The  condition  as  to  accurate  description  of  premises 
rehitcs  goneraiiy  to  their  construction  and  not  to  tlieir 
teiuir    (:•). 

It        usual  to  stipulate  in  a  policy  that  misrepre- Effect  of 
sentaiion  as  to  part  of  the  property  insured  shall  avoid  t/on  ag^ri'art 
the  iiolicy  as    r  such  part.     In  Canada  the  courts  liavc  of  property 

^         ■  insured 


Z-* 


part 


m 
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CO 

-< 

I — 

22 


U3 


(.1)  Data  V.  Iku'ltt,  L.  R.  2  Q.  B.  i^o^  6c6,  36  L.  J.  Q.  B.  282,  15 
W.  J{.  1172. 

(t)  Martin  v.  Jfome  Insumiicc  Co.,  20  U.  C.  ^C.  P.)  447. 

(u)  Friedlander  v.  London  Assurani(,  i  M".  &  R.  171. 

(x)  Casey  v  Ooldsmid,  2  Lr.  Can.  Rc)).  200,  4  Lr.  Can.  Rep.  10;. 

(y)  Somers  v.  Athenaum,  9  Lr.  C;in.  Rep.  61,  3  Lr.  Can.  Jur.  67. 
London,  Liverpool,  and  Globe  v.  Wi/hl,  i  Canada  S.  C.  604. 

{:)  Friedlander  v,  London  Assurance,  i  Mo.  &  R.  171, 
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been  inclined  so  to  hold  independently  of  the  condi- 
tion (a).  The  question  seems  to  turn  on  the  divisibility 
of  the  contract.  AVhen  there  are  two  express  subjects 
of  insurance,  the  house  and  the  goods  therein,  it  is 
difficult  to  see  on  what  principle  a  misrepresentation 
as  to  encumbrances  on  the  house  should  avoid  the 
insurance  as  regards  the  house,  unless  some  special 
(and  it  would  be  a  very  harsh)  condition  were  made 
to  that  efTect  (h). 

Such  policies  have  been  held  in  several  cases  in- 
divisible, but  they  contained  a  stipulation  that  "  tlio 
policy,"  not  that  the  part  relating  to  the  buildiiu:, 
should  be  void  in  the  event  which  huppenod  {<■).  And 
as  the  ))olicic3  in  question  were  not  fur  two  distinct 
considerations  (J),  I'ut  for  one  entire  consideration,  vi/., 
the  premium  on  house  and  goods,  tlu;  courts,  in  the 
absence  of  a  condition  that  misrepresentation  as  to 
part  should  avoid  the  policy  in  \nnt,  were  unable  to 
assist  the  assured,  saying  that  where  in  a  policy  the 
risk  is  distributed  between  the  two  subjects,  this  is 
merely  to  limit  the  liability  in  res])ect  of  each  part, 
not  to  divide  the  contract  (c). 


Either  party  may  be  innocently  silent  as  to  grounds 


Wh.it  neitlicr 

party  need  .         ,     .      .     , 

mention,         opcu  to  loth  to  exercise  their  judgment  upon  (/). 


"What  iusured       The   insiirod   need    not   mention  what  the   insurer 

mention.         knows  nor  wliat  he  ought  to  know,  nor  what  he  takes 

upon  himself  the  knowledge  of,  nor  what  Ik;  waives 


beiii 

and 

poli' 

the 

occn 

^■oyi 

huri 


(3^ 
Ilcin 


((/)   lliitlcrv.  Standiinl  Fire,  4  U.  ('.  (Ajip.)  399.     Jiiiita  v.  Mutual,  <Lc. 
Co.,  29  Up.  Can.  ((^  B.)  73. 

(A)  Pkillipn   V.  Urnnd  Hirer  Insurancr  Cu.,  46  U.  C  (Q.   U.)  ^^4, 
Caniiron,  J,,  363. 

((•)  Gore    histrict    Mutual    Firr    v.    l^mno,    2    Ciiiiiula    (R.   C.)    41 1. 
Cashman  v.  London  and  Livcrimol  Pivr,  5  Allen  (Ni.'W  Uruns.)  246. 

((0  I/opklnav.  Pnscnlt,  4  C.  B.  578,  591.     I/airiii  v.  VenulliH,  L.  R. 
7  Ex.  235,  240. 

{()  Gore  Ilistrid  Fire  v.  ffmno,  2  Canad.a  (S.   C.)  411,   Ritchii-,  .1. 
421,  26  U.  C.  (C.  r.)  465,  I  ('.  C.  (App.)  545. 

f)  Carter  v.  Bochm,  3  burr.  1910,  per  Lord  Mansfiejil. 
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lieiii"  iufoniiud  of,  iioi'  wluil  lessens  the  risk  agreed 
and  undei'stood  to  be  run  by  the  express  terras  of  the 
policy,  nor  general  topics  of  speculation,  as,  for  instance, 
the  insurer  i?  bound  to  know  every  cause  which  may 
occasion  natural  perils,  such  as  the  dilliculty  of  the 
voyage,  the  kinds  of  seasons,  the  probability  of  lightning, 
hurricanes,  earthquakes,  &c.  (;/). 


(f/)  ptr  Lord  Mansfiekl.     C'irtcr  v.  Jiochm,  3  IJurr.  1910.     Bate$  v. 
Jlcwxtl,  L.  K.  2  Q.  li.  595,  60s,  j6  L.  J.  il  B.  2S2,  15  W.  R.  1172. 
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CHAPTER  VIIT. 


CONltlTIONS    IN    POLICIES. 

All  jiolicies  conUiiu  ;i  cortaiii  nuinbur  of  coiuUtioii.s 
declaratory  of  tlu!  tonus  and  limitations  under  which  the 
policy  is  j,'rantcd,  and  of  the  duties  of  tho  assured,  and  lo 
some  extent  inlposin,^'  duties  upon  him.  Some  such  con- 
ditions are  precedent  t(j  the  ellectual  making  of  the  con- 
tract, and  if  they  are  not  satisfied,  the  policy  does  not  take 
ellcct  at  all.  Others  presuppose  the  contract  made,  but 
are  precedent  to  the  accrual  of  a  rit,dit  to  sue  thereon. 
Others  declare  events  in  which  all  rii.dit  under  tin; 
contract  is  ibrfeiled.  Others  deal  with  the  mode  of 
settling  disputes,  and  others  limit  the  period  for  bring- 
ing a  claim. 

Foifcituro  The  rules  as  to  forfeiture  of  real  estate  do  not  apply 

policies  Ikjw     to    forfeiture   under  cr»nditions   in   a  policy,  and  the 
Cvpn'r'^*        1'^"'"   ^^'"I'^l^   f-'f   the   i)olicy  must   be    adhered  to   and 
doctrine  not     foUowed,  and  iierformauce  on  the  (-ypres  doctrine  will 
imt  sullu'c  {ii). 


Coiiditioii. 
Waiver. 


Ndiiperi'ornuuici' of  a  condition  contained  in  a  policy 
nu\kes  the  policy  voidable  at  the  (ilection  of  the 
insurers.  They  may  waive  the  forfeiture,  or  by  their 
conduct  after  notice  of  the  breach  estop  themselves 
from  setting  it  u[».  "The  word  void  in  a  private 
instrument  can  rarely  if  ever  exclude  the  possibility  of 
conlirmatiop  "'  (h). 


{a)  Want  v.  Blunt,  12  K.ist.  183,  187,  Klknboroui,di,  C.  J.  Ncill  v. 
I'liiim  Mittiidl,  45  V.  ('.  ((}.  15.)  591,  Go(j. 

(b)  Armstronrj  v.  Tiir<[uitinl,  9  Ir.  Com.  L;i\v  32,  45  Cluistian,  J. 
Win')  V.  Uarceii,  5  Du  (J.  M.  &  (I.  265,  2 J  L.  J.  Cli.  511,  2j  L.  T.  120, 
18  Jur.  394,  2  W.  K.  370,  Canada  Landed  Cridil  Co.  v.  Canada  Agri- 
cultural Imurance  Co.,  17  Grant  (U.  C.)  418. 
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A  uew  agreeineut  luay  be  relied  on  either  as  waiver  New  agvec 
of  a  breach  of  the  origin; il  contract  or  as  a  substituted  bl^endi  of*^ 
contract.     In    this  case    the  question    by  whom  the  oon^^'tion. 
agreement  was  made  is  material,  since  some  agents  of 
a  company  have  authority  and  others  have  not  to  make 
new  contracts  (c). 


When  breach  of  a  policy  not  under  seal  may  be  Mode  of 
waived  in  a  particular  way,  and  the  insurers  wouhl  '*"*'^*'"* 
be  obliged  to  waive  it  if  the  assured  performed  tlie 
requisite  acts,  there  is  nothing  to  prevent  the  insurer 
from  waiving  in  other  ways  {(f). 

AVliere  the  assured  has  not  disclosed  incumbrances  lusoiutiou  to 

,  ,  .       ,    ,  , .   .         .      piiy  iiiiKle 

on  the  property  assured  as  retiuired  by  a  condition  m  fn  ignomuco  of 
the  policy,  a  resolution  of  the  directors  of  tlie  company  Iju^'wnlver. 
to  pay  a  loss  under  tlie  policy  made  in  ignorance  of 
this  breach  of  condition  is  no  waiver  of  such  breach, 
and  they  are  free  to  rescind  the  resolution  and  defend 
the  action  {r). 

So  also  if  in  ignorance  of  a  fraud  avoiding  the  policy  Coinjironiise  in 

,  -ii-  1  7.1  igiionmce  of 

they  compromise  tlie  claim,  they  may  get  the  com-  facts, 
promise  set  aside  {r). 

Though  by  the  ireneral  principles  of  insurance  law,  Fire  policies. 

°       .'',  ."  .    ,f  ^         ...  ,        „        'Condition  as  to 

any    material   misdescription  or    misstatement   of   or  inis,ifs.-iii'tiou 
omission    to    state  facts    material    to    be  known    fur  '^^^'Xu^"^'''^' 
estimating  the  risk,  avoids  a  policy,  most  tire  policies 
contain  an  express  condition  on  the  subject  (/). 

The  first  condition  in  a  tiro  policy  usually  (y)  declares 


m 

CO 


•< 


CO 


((')  Siipjile  V.  i'aini,  9  Ir.  C.  L.  19.  British  Luliistrij  Co,  v,  ]V(inl,  17 
C.  li.  645,  652. 

('/)  Supple  V.  C'aiiii,  9  Ir.  C.  L.  p.  I. 

(c)  Stdinton  v.  Carron  Co.,  10  Jur.  N.  S.  373.  Dunnn'jc  v.  White, 
I  .S\v.  137.  Phillips  V.  Ofdnd  Jiivcr  Fire  .Mutual  lusurniicc  Co  ,  46  U.  C. 
(^l  15.)  334.  Queen  Jn^untnce  Co.  v.  Jhrinue//,  25  (iraut  (U.  C.)  394, 
ii  very  full  cii.se.     Hercules  Co.  v.  Hunter,  15  C.  .S.  C.  (ist  series)  Soo. 

(/)  Iknson  v.  Ottawa,  42  U.  C.  Q.  B.  282. 

(<l)  Such  condition  u.sually  runs  .as  follows  : — "  Any  m.aterial  misde- 
Bcription  of  any  of  the  property  proposed  to  bo  hereby  insured,  or  of 
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that  misdescription  of  the  building  or  place  to  be  insured 
or  in  which  j^ood.s  to  bo  insured  arc  contained,  and 
any  nnsstateinent  or  omission  to  state  iacts  material 
to  be  known  t'ur  estimating;  the  risk,  shall  avoid  tlic 
pdlicy  as  to  the  property  allected  by  such  misdescrip- 
tion, misstatement,  or  omission. 

ronditioii.  This  condition  deals  with  statements  or  represfiilit- 

jn-irrrcMtnta-  ^^^^^^  relating  to  the  actual  position  and  character  (if 
the  premises  insured,  in  order  (as  the  insurers  them- 
selves express  it)  that  their  agent  may  form  uu 
accurate  and  sound  opinion  and  judgment  of  the 
nature  and  extent  of  the  risk. 

The  general  law  of  insurance,  independently  of  the 
condition,  visits  any  material  misrepresentation  by 
totally  exempting  the  insurers  from  liability,  because 
all  that  is  to  be  done  on  one  side  is  the  consideration 
for  all  that  is  to  be  done  on  the  other,  all  the  promises 
are  referred  to  all  the  considerations  (h),  but  the 
condition  provides  that  the  misrepresentation  shall 
avoid  the  policy  as  to  the  projierty  aMected  thereby. 
It  may  therefore  be  contended  that  under  the  condi- 
tion the  contract  may  be  treated  as  divisible  and  the 
benelit  therefore  be  lust  to  the  assured  only  so  I'ar  as 
regards  that  part  of  the  property  allected  by  the  mis- 
representation. Such  a  result  would  make  the  opera- 
tion of  the  condition  more  favourable  to  the  assured 
than  that  of  the  common  law  under  which  a  material 
misrepresentation  would  take  away  the  whole  benelit 
of  his  policy  (i). 


any  buiklinyis  in  which  inoiJiity  to  bt;  so  insni-ed  is  contiiintd,  and 
any  niisstatenient  of  or  omission  to  statu  any  fact  material  to  Iw 
known  lor  estimating  tlu)  risk,  rcnilcr.s  the  policy  void  as  to  the 
property  affected  by  such  misdescription,  misstatement,  or  omission 
respectively, 

(/()  Per  Brannvell,  B.,  Harris  v,  Vcnuhlcs,  L.  R.  7  Ex.  240.  WilUams<m 
V.  Coniiiiticiul  Union,  26  U,  C.  C,  1'.  591,  J'iin  v,  Jicid,  6  M.  &  G., 
6  Scott  N.  K.  gS2,  12  L.  J.  C.  P.  299. 

(i)  Cashman  v.  London  and  Liverpool  Co.,  5  Allen  (New  Brims.)  246. 
Gore  District  Mutual  Fire  v.  tSamo,  2  Canada,  411, 
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The  second  provision  niadu  by  iiw  conditions  is  ns 
to  the  us(!  of  tlio  ]H'operty  insured,  and  jirDvidcs 
a^'iiinst  incri'as(i  of  the  risk  after  insurance,  unless 
assented  to;  also  that  i)roperty  removed  from  the  ])lacu 
where  the  risk  has  hin-n  taken  to  any  t»ther  shall  cease 
to  he  covered  on  sucli  removal  (/,). 

J'olicies  cense  to  attach  to  j^oods  removed  both  by  User  df  thiiiBi 
the  j^eneral    ]trinei])les   of  insurance   hnv    and   a   J^u- [v"/i,'','J;,,|, „, 
tieular  condition,  which,  however,  provides  that  assent ',""'' ^'"'^'''"• 

.  11-1  luiiiuvul. 

or  sanetion  or  the  msurers  may  be  obtained  ami 
endorsed  on  the  jiolicy.  In  some  cases  the  j'olicy 
even  provides  for  the  coverin;^  of  other  goods  or  risks 
jiending  its  term. 

in  America,  conditions  are  framed  deallnu'  specifii'ally  Suspense  of 
Willi    rock   Oils  and   volatile  oils    and    burnniLj  liuuls,  f,,,i,i;i,iiii 
fdrbiddin.u  their  use  and  makim;'  tlu;  insiiranre  inell'ec-  "'■'"'• 
tiial  so  long  and   only  so  long  as  the   forbidden  use 
continues  (/).      Policies  containing  such  conditions  arc 
not  avoided  but  only  suspended  during  the  pvesence  ol' 
such  ai'ticles  on  tlie  insured  pivmi-eH!. 

It  will  be  for  the  insurers  to  ])rove  the  character  of 
the  substance  in  respc'ct  of  which  they  claim  such 
exception  (m), 

Difliculties  may  be  and  have  bt'cn  caused  by  issuing  innppiiciibla 
forms  of  }i(dicy  without  striking  out  those  conditions  '•■°"^^""""- 
endorsed  on  the  policy,  which  are  inaiiplieable  to  the 
subject-matter  insured,  but  1    iving  the  question  of  the 
np])lication  of  the  conditi  ns  U.  the  proviso  (if  any) 


(X')  Such  conditions  arc  usually  ns  fellows  : — "  If  after  the  risk  has 
been  umlertiikiii  liy  tlic  insurers  anythini,'  whtrihy  the  ri>k  is  increased 
lie  done  to  projicrty,  or  to  or  upon  or  in  any  huildin^;  in  wliicii  pro- 
perty herehy  insuicd  is  contained,  or  if  any  property  hereby  insured 
he  removed  from  the  jilacein  which  it  is  herein  drserihed  as  hting  con- 
tained, without  in  each  and  every  of  such  easis  the  assent  or  sanction 
(if  the  insurers  sii,'nitied  by  endorsement  herenu,  the  insurance  on  tho 
Iiroj)erty  affected  thereby  ceases  to  attach." 

(/)  Putniim  V.  Commoiivrall/i  JnsHrmirc  Co.,  iS  Bhitchford  (U.  S.)  369, 
and  cases  there  cited. 

(>n)  Buchanan  v.  Exchange  Fire  Co.,  61  X.  Y.  25.  Mettrs  v,  Jlian- 
loldt,  37  Am.  Rep.  647,  92  Penn  Ht.  15. 
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THE  LAWS  OF  INSURANCE. 


Inoreaie  of 
risk, 


Chang;e  of 
buiiiiesa. 


in  the  body  of  the  policy,  "  That  this  policy  shall  be 
subject  to  the  several  conditions  and  regulations  herein 
and  hereon  expressed  so  far  as  the  same  are  or  shall 
be  applicable." 

Thus  a  policy  framed  for  buildings  was  issued  to 
cover  a  ship.  The  seventh  condition  stipulated  that 
if  more  than  twenty  pounds  of  gunpowder  should  Le 
on  "  the  premises "  at  the  time  of  a  loss,  sucli  loss 
should  not  be  made  good.  And  the  Privy  Council 
held  that  the  word  "  premises  "  must  be  taken  to  mean 
the  ship  for  the  purposes  of  the  said  policy,  and  that 
the  word  having  a  clear  legal  meaning,  viz.,  "the 
subject  or  thing  previously  expressed,"  no  evidence  of 
usage  as  to  carriage  of  gunpowder  in  ships  as  freight 
was  admissible  to  show  the  condition  inapplicable  to 
a  st'  amer  (n). 

And  if  a  policy,  though  improper  in  form,  be  accepted 
by  the  assured,  he  must  be  taken  to  have  read  it,  and 
it  is  just  that  he  should  be  bound  by  the  proper  legal 
construction  thereof. 

When  a  business  classed  in  the  memorandum  on  a 
policy  as  extra  hazardous  is  carried  on  after  insurance, 
it  will  avoid  the  policy  and  the  verdict  of  a  jury  that 
it  does  not  increase  the  risk,  will  be  set  aside  (o).  It 
would  be  otherwise  if  the  fact  that  the  company  con- 
sidered the  business  extra  hazardous  was  merely  in 
the  instructions  to  agents  (j;). 

A  change  in  the  nature  of  the  business  carried  on 
in  insured's  premises,  whereby  the  risk  is  increased  ami 
without  proper  notice,  avoids  the  policy  (q).  The 
materiality  is  for  the  jury.     But  it  seems  that  notice 


(n)  Beacon  Life  and  Fire  Co.  v.  Oibh,  i  Moore  V.  C.  N.  S.  73,  7  L. 
T.  N.  S.  74,  II  W.  R.  194,  9  Jur.  N.  S.  185. 

(0)  Merrick  v.  Provinciul  Insurance  Co.,  14  U.  C.  (Q.  B.)  439. 

(p)  Same  case. 

(q)  Shaw  V.  Bolberds,  i  N.  &  P.  279,  6  Ad.  &  E.  75,  6  L.  J.  X.  H.  K. 
B.  106. 
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to  the  insurer's  agent,  without  sending  in  the  policy  for 
endorsement,  will  suffice  if  there  be  no  condition  to 
the  contrary  (/•). 

Selling  liquor  by  retail  has  been  held  in  Canada  Selling  liquor. 
not  to  be  an  increase  of  risk  where  a  policy  has  been 
taken  out  on  groceries  and  patent  medicines.  But  in 
England  spirit-selling  is  a  hazardous  trade,  and  a 
grocer  could  not  become  a  licensed  or  unlicensed 
retailer  of  spirits  without  risking  his  insurance  (.s). 


Change  of  occupation  from  a  private  house  to  a  Tavern, 
tavern  without  consent  of  the  insurance  company, 
would  avoid  the  policy  under  the  condition  against 
increasing  the  risk ;  but  a  cofl'ee-house  is  not  a  tavern 
within  this  rule  (t) ;  and  if  the  change  be  to  a  tavern 
after  a  change  to  some  other  equally  hazardous  busi- 
ness which  the  company  have  allowed,  the  policy  will, 
it  seems,  hold  good  (u). 

One  of  the  conditions  (3rd)  of  a  policy  was  that  Conditions  as 
unless  the  trades  carried  on  be  accurately  described,  thing  insured, 
and  if  a  kiln  or  any  process  of  fire-heat  be  used  and  ^'ojjgj!^^. 
not  noticed  in  the  policy,  the  policy  was  to  be  void  ; 
and  another  condition  (6th)  stated  that  if  the  risk 
should  be  by  any  means  increased,  notice  was  to  be 
given    to  the    office,  otherwise    the   insur.\nce  to  be 
void  (r).     The  assured  lent  his  kiln,  which  was  used 
only  for  drying  corn,  to  another  person  on  one  occasion 
to  dry  bark,  which  was  more  dangerous.  No  notice  was  change  of  use 
given  to  the  insurers,  and  the  kiln  was  destroyed.     It  ^f  rVk.'^'^'''^^'' 
was  held  that  the  3rd  condition  related  to  the  ^^'me  of 
insuring,  and  that  nothing  which  occurred  afterwards 
could  bring  the  case  within  that  condition,  which  was 

(r)  Peck  V.  Phanix  Mutual  Insurance  Co.,  45  U.  C.  Q.  B.  620. 
(s)  Nicholson  v.  P/icenIx  Mutual,  45  U.  C.  (Q.  B.)  359. 
(t)  Doe  d.  Pitt  V.  Laming,  4  Camp.  73. 

(m)  Campbell  v.  Liverpool  and  London  Fire,  13  Lr.  Can.  Jur.  309. 
(r)  See  also  Dobson  v.   Sotheby,  I  M.  &  M.  90.     Pirn  v,  iieid   6 
M.  &  G.  I,  12  L.  J.  C.  P.  299,  6  Scott  N.  R,  982. 
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Glen  V.  Lewis. 
Use  by  way  of 
experiment 
contrary  to 
condition. 


THE  LAWS  OF  INSURANCE. 

fully  performed  when  the  risk  first  attached ;  that  the 
6th  condition  pointed  to  an  alteration  of  business, 
permanent  and  habitual ;  and  if  the  plaintiff  had  eitlier 
dropped  his  business  of  corn-drying  and  taken  up 
that  of  bark-drying  or  added  the  latter  to  the  former, 
the  case  would  have  been  within  that  condition.  But 
the  single  act  of  kindness  was  no  breach  of  the  sixth 
condition,  and  the  plaintiff  was  allowed  to  recover  (x). 

In  Glen  V.  Lacis  {y)  the  question  was  whether  the 
placing  a  small  steam-engine  on  the  premises  and 
using  it  in  a  heated  state  to  turn  a  latlie  simply  for 
the  purpose  of  ascertaining  by  the  experiment  whether 
it  was  worth  the  plaintiffs  while  to  buy  it,  avoided  the 
policy,  having  regard  to  its  conditions,  one  of  which 
was  that  in  case  of  any  alteration  in  a  building  in- 
sured, or  of  any  steam-engine,  &c.,  or  any  other  descrip- 
tion of  fire-heat  being  introduced,  or  of  any  trade, 
business,  process  or  operation  being  carried  on  .  .  . 
notice  must  be  given,  and  every  alteration  be  allowed, 
&c.,  otherwise  no  benefit  should  arise  to  the  assured 
in  case  of  loss.  Parke,  B.,  in  giving  judument,  saiil, 
"  The  clause  implied  that  the  simple  introduction  of  a 
steam-engine  without  fire  will  not  affect  the  policy, 
but  it  will  if  fire  is  put  to  it.  It  makes  no  difference 
whether  it  is  used  on  trial  or  as  an  approved  means 
of  carrying  on  the  parties'  business,  nor  does  it  make 
any  difference  that  it  is  used  for  a  longer  or  a  shorter 
time."  And  referring  to  Shaw  v.  liohherds,  the  learned 
Baron  said,  "  That  case  is  the  only  one  which  ap- 
proaches the  present,  and  we  cannot  help  feeling  that 
the  construction  of  the  policy  in  that  case  may  have 
been  somewhat  influenced  by  the  apparent  hardship 
cf  avoiding  it  by  reason  of  the  accidental  and  charit- 
able use  of  the  kiln,  the  subject  of  the  assurance.  If 
in  that  case  the  condition  had  been,  inte)'  alia,  that 
no  bark  should  be  dried  in  the  kiln  without  notice  to 


w; 


{x)  Shaw  V.  Itolbcr'h,  i  N.  &  P.  279,  6  Ad.  &  E.  75, 6  L.  J.  N.  S.  K. 
B.  106. 
(y)  8  Ex.  607,  22  L.  J,  Ex.  228,  21  L.  T.'liS,  17  Jur.  842. 
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the  company,  which  would  liave  resembled  this  case, 
VV3  should  have  been  far  irom  thinking  that  the  court 
would  have  held  that  the  drying  which  took  place 
did  not  avoid  the  policy,  by  reas^.i  of  its  being  an 
extraordinary  occurrence  or  an  act  of  charity.  We 
are  therefore  of  opinion  that  the  defendant  (the  insur- 
ance company)  is  entitled  to  judgment." 

Building  an  oven  on  premises  insured,  if  it  be  safely  oven. 
built  and  there  is  no  evidence  to  show  that  it  increases 
the  risk,  will  not  prevent  the  assured  from  recovering 
the  insurance  money  (z). 

Where  the  insured  put  up  an  engine  in  a  brick  Erection  of 
house,  and  the  insurer's  agent  gave  notice  that  increased  ^"si°«- 
premium  would  be  required  and  assured  applied  to 
his  insurers  and  elsewhere  for  insurance  thereon  at 
enhanced  premium  and  was  refused,  he  was  non-suited 
on  the  ground  that  the  policy  was  known  by  him  to 
be  void  (a). 

Lea 'ing  the  premises  unoccupied  may  increase  the  xon-occupa- 
risk,  and  if  it  does  will  be  within  this  condition.  M°^*"°"^»^°8 
Whether  non-occupation  lessens  or  increases  the  risk 
depends  on  circumstances.  The  whole  question,  which 
does  not  seem  to  have  arisen  here,  is  very  fully  con- 
sidered in  a  Canadian  case  (6),  where  the  American 
cases  are  cited  and  discussed. 

Ceasing  to  occupy  without  fraudulent  intent  has 
been  held  in  Xew  Brunswick  not  to  come  within  the 
condition  avoiding  the  policy  in  case  of  increase  of 
risk  through  change  of  occupation,  unless  proof  were 
given  that  under  the   circumstances  and  position  of 
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(:)  NaiKjhter  v.  Ottaioci  Ai/rkultural  Insurance  Co.,  43  IT.  C.  <^  B. 
121.  Sillcm  V.  Thornton,  3  E.  &  B.  868,  23  L.  'I'.  187,  18  Jur.  748,  2 
W.  R.  524.  23  L.  J.  (l  B.  362.  JJarcU  v.  Jenni/,  3  Ex.  535,  18  L.  J. 
Ia'.  215.  Giai  V.  Lewis,  22  L.  J.  Ex.  22S,  17  Jur.  842,  8  Ex.  607, 
21  L.  T.  ^15.  istok-ca  V.  C'o.r,  i  H.  .and  N.  533,  26  L.  J.  Ex.  1 13,  28 
L.  T.  161,  3  Jur.  N.  S.  45,  3  \V.  K.  89. 

('()  Jicid  V.  Gore  District  Mutual,  11  U.  C.  Hi-  B.i  345. 

(6)  Abrahams  v.  Agricultural  Insurance  Co.,  40  U.  0.  (Q.  B.)  175. 
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the  building  it  was  more  liable  to  destructiou  when 
unoccupied  (c). 

Empty  house.  Notice  of  vacancy  if  reiiuired  by  a  condition  must 
be  given  in  reasonable  time.  Three  days  will  not  bo 
too  long  (d). 


Change  of 
occupancy. 


Condition  as 
to  disclosing 
other  insur- 
ance must  be 
observed. 


Description  of  the  building  insured  as  a  farm-house, 
the  column  for  the  name  of  the  occupants  being  left 
blank  and  the  premises  being  at  the  time,  and  remaining 
until  the  loss,  unoccupied,  is  no  broach  of  a  condition 
to  give  notice  of  a  change  of  occupancy  (e). 

The  importance  of  being  informed  of  the  names 
of  the  offices  which  are  jointly  interested  in  a  risk 
is  obvious  to  all  who  have  any  acquaintance  with  th'3 
law  and  practice  of  insurance,  and  nothing,  therefore, 
can  be  more  reasonable  than  that  the  persons  assuring 
should  stipulate  for  information  being  given  as  to  the 
offices  in  which  other  insurances  are  existing  or  are  sub- 
sequently taken  out;  and  it  is  competent  for  them  to 
stipulate  that  if  any  erroneous  or  untrue  representa- 
tion be  made  on  this  point  the  policy  shall  be  void, 
and  if  they  do  so,  the  courts  cannot  hold  any  part  of 
the  representation  immaterial  (/).  But  if  they  want 
the  information  they  must  stipulate  for  it  (y);  and 
failure  to  disclose  it  is  not  fraud  (/<). 

Breach  of  a  condition  that  other  insurance  shall  be 
notified  to  the  grantor  of  a  particular  policy,  and 
notice  thereof  endorsed  on  the  policy  or  otherwise 
recognised  by  the  grantor,  is,  unless  waived,  absolutely 
fatal  to  any  claim  on  the  policy. 


(c)  Foy  V.  Etna,  <Lc.  Co.,  3  Allen  (New  Bruns.)  29. 

{d)  Canada  Agricultural  Credit  Co.  v.  Canada  Mutual  Fire  Co,,  17 

Grant  U.  C.  418. 
(e)  London  and  Lancashire  Co.  v.  Honey,  2  Victoria  Law  7.' 
(/)  Parsons  v.  Standard  Co.,  4  U.  C.  (App.)  326.     Western  Assurance 

Co.  V.  Attwell,  2  Lr.  Can.  Jur.  181. 
(<7)  M'I)onell  v.  Beacon  Fire  and  Life,  7  U.  C.  (C.  P.)  308.  v^-i 

(A)  Sinilar  conditions  ure  found  in  some  English  policies,  but  have 

not  been  litigated. 
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The  condition  can  be,  of  course,  broken  only  by  the 
failure  to  disclose  insurance  in  companies  other  than 
that  by  which  the  policy  containing  it  is  granted  (i),  and 
by  policies  actually  on  a  portion  of  the  same  risks  (Jc). 

A  mere  possibility  that  some  portion  of  the  risk  Policy  acci- 
covered  by  both  policies  might  accidentally  coincide  la^ppfnif  °^"' 
would  not,  it  seems,  constitute  such  a  double  insurance 
as  is  meant  by  this  condition  (I).  The  existence  of  a 
marine  policy  on  ^  ods  which  are  landed  and  ware- 
housed for  a  specia  purpose  will  not  vitiate  a  fire 
policy  made  on  them  by  breach  of  this  condition,  as 
the  underwriters  would  not  be  liable  while  the  goods 
were  so  warehoused  (vi). 

An  insurance  cfl'ected  subsequently  to  the  policy  Condition  as 
sued  upon  in  another  company  in  substitution  for  a  insurance"^"* 
lapsed  policy  to  the  like  amount  in  a  lliird  company, 
does  not  avoid  the  policy  sued  upon  under  a  condition 
as  to  giving  notice  of  a  subsequent  insurance,  if  the 
grantors  thereof  have  had  notice  of  the  lapsed  policy  if 
existing  when  their  policy  was  granted,  or  have  recog- 
nised it  if  granted  after  their  own  (/^). 

Subsequent  insurance  may  be  treated  as  meaning  subsequent= 
subsequent  and  further,  an  addition  which  seems  in  fu^'t'^er. 
accordance  with  common-sense  {n.) 

But  if  the  assured  takes  out  a  policy  in  a  bad  com- 
pany, in  substitution  for  one  lapsed  in  a  good  company, 
some  increase  of  liability  to  contribute  might  arise  to 
other  companies. 


(/)  Citizens'  Compani/  of  Canada  v.  Parsons,  7  App.  Cas.  96,  118. 

(k)  Australian  Ayrii'idlural  Co.  v.  Savidei'S,  L.  R.  10  C.  P.  668, 
44L.J.  C.  P.  391,  33  L.  T.  N.  S.  447. 

U)  Per  15  ram  well.  B.,  in  case  last  cit<;d,  L.  R.  10  C.  P.  674. 

(m)  Ibid. 

\n)  Parsons  v.  Standard  Insurance  Co.,  4U.  C.  (App.)  326.  Pacaitd 
V,  Monarch  Insurance  Co.,  i  Lr.  Can.  Jur.  284. 
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Condition  It  lias  been  held  in  Canada  that  where  two  insur- 

Canct?''^'"  ances  were  made  on  the  same  property  with  one  person, 
agent  of  two  companies,  tlie  companies  woukl  not  be 
estopped  from  setting  up  the  condition  vitiating  their 
policies  in  the  case  of  other  insurance  on  the  ground 
that  the  knowledge  of  the  agent  could  not  here  bo 
deemed  knowledge  of  the  principal  (y). 


other 
insuraucc. 


An  omission  to  give  the  names  of  other  offices  in 
which  the  applicant  is  insured  will  avoid  any  policy 
granted  on  tin  application  where  there  is  a  condition 
to  that  cU'ect  ( p  ). 


Kotice  of  litiicr 
insurance. 


Waiver. 


"Where  it  is  stipulated  that  such  other  insurances 
must  be  allowed  by  endorsement,  no  action  will  lie 
on  the  policy  containing  such  term  till  the  endorsement 
has  been  made,  whatever  be  the  equitable  remedy, 
since  the  endorsement  is  the  agreed  evidence  of  the 
insurer's  assent  to  the  other  insurances  {rj). 

Vtrbal  notice  to  the  insurer's  agent  will  not  bind 
the  insurer,  and  the  assured  is  not  entitled  to  insist 
upon  a  reform  of  the  policy  by  an  endorsement  of  the 
insurance  of  which  he  has  given  merely  verbal  notice, 
as  this  would  be  compelling  their  assent  which  was 
(X  lujpotlicsi  in  their  discretion  {r). 

But  a  consent  signed  by  the  secretary  has  been  held 
to  bind  the  company  (s). 

If  the  company  has  been  informed  by  the  agtnit  of 


(())  iShaniuiii  v.  Cure  Dldrlct  Mutual,  2  U.  C.  (App, )  396. 

(p)  Citluna'  Insumnce  Co.  v.  Parsons,  7  App,  Ca.  uS.  Parsons  v. 
Standard  Co.,  4  U.  C.  (App.)  326. 

(q)  Noad  V.  Provincial  Jnsurance  Co.,  18  U.  C.  (Q.  B.)  5S4.  C/iap- 
man  v.  Lancashire  Co.,  13  Lr.  Can.  Jur.  36,  2  Stevuns,  Quebec  Dii'cst, 
p.  407  (P.  C.) 

()•)  Billnifjton  v.  Provincial  Insurance  Co.,  2  U.  C.  (App.)  158,  3 
Canada  182. 

(s)  Attmll  V.  Western,  2  Lr.  Can.  Jur.  iSi.  Soupras  v.  Mutual  Insur- 
ance Co. ,  I  Lr.  Can.  Jur.  197,  a  case  of  notice  given  after  fire.  Chalmers 
V.  Mutual  Fire  Co,,  3  Lr.  Can.  Jur.  2, 
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the  other  insurance,  and  knowing  of  it  issue  a  policy, 
they  will  be  taken  to  have  waivod  the  condition  (t). 

The  condition  will  not  be  deemed  waived  if  the 
insurers,  on  getting  notice  after  the  fire,  reserve  the 
objection  till  action  brought  («). 

In  a  mutual  insurance  company  when  a  policy  is  Mortgnppc  ,.f 
assigned,  with  consent  of  the  insurer,  to  a  mortgagee,  '""*""'  i'"^'^'>- 
though  he  becomes  a  member,  further  insurance  by 
the  mortgagor,  which  the  mortgagee  did  not  know  of 
and  could  not  stop,  will  not  aO'ect  his  policy  under  the 
condition  relating  to  double  insurance  (y). 

If  further  insurance  be  eilectcd  in  a  foreign  company,  Forei-n 
it  is  still  such  an  insurance  as  to  avoid  a  policy  con-  *'°""P'*"y- 
taining  a  condition  against  double  insurance,  being  an 
insurance  in  fact  (x). 

Insurance  made  by  a  mortgagee  without  the  know-  Mortgagee, 
ledge  of  the  mortgagor  will  nut  avoid  a  policy  taken 
out  by  the  latter  and  containing  such    a    condition, 
for   the  further  assurance  nnist  be   by    same  person 
or  in  the  same  interest  (//). 

Insurance    by  iatcrini  rarijd  may  fall  within  the  interim 
provision,   as,  the  duration  of  the  interim  insurance  "^^""i'*- 
being  limited,  the  question  has   been  raised  whether 
after  expiry  of  the  time  limited  the  assured  was  entitled 
to  have  a  policy  or  not,  since  if  he  was  it  would  be  a 
case  of  other  insurance  (-:;). 
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(t)  B'dlinqton  v.  Provincial,  2  U.  C.  (App.)  158,  17S,  3  Canada  182. 

^i()  Attwdl  V.  \VcMcrn  Insurance  Co.,  2  Lr.  Can.  Jur.  181. 

(v)  Mechanics'  Bcncjil  Society  v.  Gore  District  Insurance  Co.,  40  U.  C. 
(Q.  B.)  220,  236-8. 

(.c)  Hamsay  Cloth  Co.  v.  Mutual,  lic.  Co.,  11  U.  C.  (Q.  13.)  516. 

(//)  (jiikhrist  v.  Gore  Ihslrict,  ttr.  Co.,  34  U.  C.  Q.  13.  15.  Carpenter 
V.  Providence  Washing/Ion  Co  ,  16  Peters  (U.  S.)  501.  Kelly  v.  Liverpool, 
London,  and  Globe,  2  Hannay  (New  J3runs.)  266.  Johnson  v.  2s'ortk 
British  and  Mercantile,  l  Holmes  C.  Ct.  U.  S.  117. 

(z)  Uatton  V.  Beacon,  16  U.  C.  (Q.  B.)  317.  Bruce  v.  Gore  District 
Mutual  Co.,  20  U.  C.  (C.  P.)  207.     Mason  v.  Andes  Co.,  23  U.  C.  (C.  P.) 


1/0 


THE  LAWS  OK  TNSl'HAXC'E. 


That  the  assured  so  thought  is  evidence  as  to  the 
bona  Jules  of  the  assured  in  his  dealings  {a). 

o^j^gj.  If  the  assured  take  the  benefit  of  another  policy  on 

insurance  on    pj^^t  of  the  same  premises  but  not  effected  b}    him,  he 
property.         will  avoid  the  first  policy  where  notice  has  not  been 
given  (!}). 


Bankruptcy. 


Condition  -^  condition  in  a  policy  avoiding  it  if  the  assured  or 

against  other    \^[^  assiffuce  should  effect  other  insurance  and  not,  witli 

insurance  i  i      ti-  •  •  t    i  •  i 

without  notice,  reasonable  ddigence,  give  notice  and  have  it  endorsed 
bankruptcy.      ^^^  ^^^^  poUcy,  binds  the  assignee  in  bankruptcy  of  the 
assure''      ^y  the  bankruptcy  he  becomes  owner  of  the 
whole  ance  eflected  by  the  bankrupt  for  the  bene- 

fit of  tlie  estate.  His  subsequent  insurance  in  his  own 
name  with  another  company  would,  if  recoverable, 
enure  to  precisely  the  same  interests ;  and  the  bank- 
rupt's resulting  interest  in  any  surplus  of  his  estates 
after  all  debts,  &c.  are  paid,  would  be  precisely  the 
same  under  both  policies  (c). 


\Vho  may 
waive.  , 


Such  condition  cannot  bo  waived  by  an  ordinary 
agent  where  the  consent  is  to  be  written  on  the  policy  {(1). 
An  inspector  whoso  duties  are  to  examine  into  tlie 
circumstances,  adjust  the  loss,  and  settle  and  report,  is 
not  an  agent  who  can  give  such  consent  {c).  Ho 
might  waive  a  condition  as  to  a  written  statement  of 
the  loss,  that  being  within  the  scope  of  his  duties. 


I 


Prior  or 

subsequent 

policy. 


Provisions  avoiding  a  policy  for  not  disclosing  other 
insurance,  apply  to  other  insurance  prior  or  subsequent 
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(«)  Ureet  v.  Citizens,  5  IT.  C.  (App.)  596. ' 

(6)  Dafoc  V.  Jo/iiislo)vn  .Uuttud  District  Insurance  Co.,  7  U.  C.  C.  P. 


(r)  Jackson  v.  Forster,  1  l).  &  E.  463,  29  L.  J.  Q.  B.  8,  33  L.  T.  290, 
7  W.  K.  578.  Schondlcr  v,  ]Vacc,  i  Ciinip.  487.  Dickson  v.  Provincial 
Insurance  Co.,  24  U.  C.  (C.  P.)  157,  168. 

{d)  Gale  V.  Lewis,  9  Q.  B.  730,  16  L.  J.  Q.  B.  119. 

(f)  Mason  v.  Hartford  Fire,  37  U.  C.  Q.  B.  437. 


CONDITIONS  IN  POLICIES. 
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to  that,  in  the  policy  containing  the  stipulation. 
A  man  may  therefore  avoid  two  policies  by  not  giving 
notice  to  the  grantors  of  each  as  to  the  existence  of 
the  other.  But  in  America  it  has  been  held  that 
if  tlie  assured  could  never  have  recovered  on  the  policy 
of  later  date  the  prior  policy  is  not  avoided  (/). 

Where  a  man  seeks  further  insurance  and  notifies  Policies 
the  previous  insurance,  and  his  application  is  accepted  not'acluuliy 
and  his  premium  paid,  Imt  the  policy  not  issued  before  is»"«<l' 
a  loss  occurs,  the  second  insurers  cannot  object  that 
the  policy  if  issued  would  have  contained  a  condition 
against  further  insurance  unless  endorsed  {g). 


An  ordinary  fire  policy  only  covers  property  in  which  What  tilings 
the  assured  has  a  beneficial  interest,  and  by  its  condition  polksy.  ^^ 
excludes  property  held  on  trust  or  commission  unless 
expressly  described  as  such  {h).  Sundry  articles  of 
household  furniture  are  frequently  excluded  from  in- 
surance, either  from  their  fragility  or  tho  difliculty  of 
valuing  them,  and  insurers  will  not  take  on  any  terms 
risk  of  destruction  of  deeds,  bonds,  bills  of  exchange, 
promissory  notes,  money  securities,  or  books  of  account. 
Many  persons  effecting  insurances  have  not  the  slightest 
consciousness  that  their  most  valuable  household 
effects,  such  as  pictures,  piano,  prints,  jewels,  clocks 
and  watches,    are  wholly  uncovered,  unless  specially 


(/)  Stacey  v.  Franklin  Fire,  2  Watts  and  Sorg.  (Peiin.)  506. 

{;/)  Baile  v.  St.  Joseph  Fire  Co.,  73  Mi.ssouri  371. 

(h)  This  policy  does  not  cover  property  held  on  trust  or  on  conunis- 
fiion,  unless  expressly  described  as  such ;  norchina,  glass,  looking-glasses, 
jewels,  clocks,  watches,  trinkets,  medals,  curiosities,  government  stamps, 
prints,  paintings,  drawings,  sculptures,  musical,  matliematical,  or  philo- 
sophical instruments,  patterns,  models,  or  moulds,  unless  specially 
mentioned  in  the  policy,  nor  deeds,  bonds,  bills  of  exchange,  promissory 
notes,  securities  for  mimey  or  books  of  account,  nor  gunpowder,  nor 
loss  or  damage  by  fire  to  property  occasioned  by  its  own  spontaneous 
fermentation  or  heating,  or  by  or  tlirough  invasion,  foreign  enemy,  riot, 
civil  commotion,  or  military  or  usurped  power,  nor  loss  or  damage  by 
explosion,  except  loss  or  damage  by  explosion  of  gas  in  the  premises 
referred  to  in  this  policy,  not  forming  part  of  any  gas-works, 
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TlIK  LAWS  OF  INSfHANCE. 


Spontnneous 
combustioi). 


mentioned,  and  thai  tlio   policy  does   not  cover  tlio 
clothes,  &c.  of  their  guests  or  servants. 

The  risk  of  damage  to  property  occasioned  by  its 
own  spontaneous  fermentation  or  combustion  is  also 
excluded  by  provision.  But  this  condition  only  affects 
the  particular  property  in  which  the  spontaneous  action 
arises,  and  does  not  remove  liability  for  other  goods 
ignited  thereby. 


Condition  as 
to  interest 
insured. 


Condition  i\a  to 
exception. 


Riot. 

Invasion. 

RebellioDt 


Some  cases  which  at  first  siglit  .seem  bailments  are 
by  their  particular  circumstances  really  transfers  for 
value  on  special  terms  as  to  the  mode  of  settling  the 
accounts  between  the  parties.  Where  this  is  so  the 
policy  will  not  be  void  for  not  disclosing  the  nature  of 
the  title  of  the  "ssured,  as  the  property  is  not  hold 
on  trust  or  commission  (/). 

Such  is  tilt'  case  with  millers  receiving  wheat  from 
different  farmers,  which  wheat,  by  the  consent  of  the 
farmers,  was  mixed  with  other  wheat  and  became  part 
of  the  miller's  current  stock  to  grind  or  to  sell,  sub- 
ject to  a  right  in  the  farmers  at  any  time  (/j). 

The  words  of  an  exception  being  selected  by  the 
insurer  are  to  be  taken  strictly  against  him.  An 
exception  is  matter  of  defence,  since  it  takes  out  of  the 
policy  a  particular  risk  which  would  otherwise  bo 
included  (/).  Eisk  by  riot,  civil  commotion,  invasion, 
foreign  enemy,  military  or  usurped  power,  is  expressly 
excepted  in  most  if  not  all  fire-policies.  Civil  com- 
motion is  defined  by  Lord  Mansfield  as  an  insurrection 
of  the  people  for  general  purposes  of  mischief  not 
amounting  to  a  rebellion,  since  no  power  is  usurped  (ni). 


■  I 

7 


(/)  South  Australian  Insurance  Co.  v.  Fandall,  L.  K.  3  P.  C.  loi,  6 
Moore  P.  C.  N.  S.  341,  22  L.  T.  N.  8.  S43. 
(k)  Same  case. 

(I)   Yeaton  v.  Fri/,  5  Crauch  (U.  S.)  341.'' 
(m)  Drinkivater  v.  London  Assurance,  2   Wils.  363.     Langdale   v. 
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Where  a  parly  of  men  came  to  a  coal-mine,  fired 
shots  and  drove  away  tlio  watchman,  and  set  fire  to 
premises,  this  loss  was  in  ]\Minsylvaniii  hold  within  the 
exception  against  riot  (»). 

Earthquakes,    hurricanes,     forest    fires     and     fires  Actus  Dei. 
occasioned  to  insured  property  by  or  during  the  exist- 
ence of  such  contingencies  have  been  in  some  cases 
excepted  from  the  risk  (0). 

Policies  on  house  or  goods  are  conditioned  to  cease  Condition  tvs  to 
to  be  in  force  {j'J  ^^  ^^^  "^7  property  thereby  insured  !,f  p".^pe/ty '^° 
which  sh'i'l  pass  from  the  insured  to  any  person  other- 
wise than  by  will  or  operation  of  law  unless  notice 
thereof  bo  given  to  the  insurers,  and  the  subsistence 
of  tho  insurance  in  favour  of  such  other  person  be 
declared  by  a  memorandum  endorsed  thereon  by  or  on 
behalf  of  the  insurers. 

The  usual  condition  is  as  follows : — "  Tliis  policy 
ceases  to  be  in  force  as  to  any  property  hereby  insured 
which  shall  pass  from  the  insured  to  any  other  person 
otherwise  than  by  will  or  operation  of  law,  unless  notice 
thereof  be  given  to  the  company,  and  the  subsistence 
of  the  insurance  in  favour  of  such  other  person  be 
declared  by  a  memorandum  endorsed  hereon  by  or  on 
behalf  of  the  company." 

Independently  of  the  condition,  insurances  against 
fire  have  never  been  assignable  as  of  right  like  marine 
policies  (q).  But  the  particular  mode  whereby  the 
assent  to  hold  the  assign  insured  shall  be  testified  is 
purely  contractual  and  designed  to  shut  out  parol 
consents  by  agents  of  the  insurer. 

il/asoH,  2  Park  Ins.  8  Ed.  965.  Mason  v.  Salnshury,  3  Doug.  6i. 
Clarke  v.  Uli/lfiiiif/,  2  B.  &  C.  254. 

(«)  Li/coiiiliiij  Fire  v.  Schwcnk;  40  Am.  Rep.  629  (95  Penn.  St.  89), 

(0)  Commercial  Union  v.  Canada  Mininrj,  iLc.  Co.,  18  Lr.  Can.  Jur.  80. 

(;))  Condition  4. 

{q)  Lynch  v.  Dalzcll,  4  Bro.  P.  C.  431.  Sadlers  Co.  v.  Eadcock,  2 
Atk.  554.  As  to  French  livw,  see  Forgie  v.  Royal  Insurance  Co.,  16  Lr. 
Can.  Jur.  34. 
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THE  LAWS  OF  INSURANCE. 


Bankruptcy, 


Effect  of 
executioQ. 


Under  this  condition  the  policy  is  good  for  the 
insurers  or  administrators  of  the  insured,  and  also  for 
a  trustee  in  bankruptcy  (?•),  or  a  liquidator  on  the 
winding  up  of  an  assured  joint-stock  company. 

Where  freehold  property  is  insured  the  policy  en- 
sures to  the  real  and  not  to  the  personal  representative 
of  the  assured  (s). 

If  property  insured  were  sold  and  the  contract  was 
complete,  but  the  property  not  actually  in  the  pur- 
chaser's possession  although  at  his  risk,  the  original 
assured  could  recover  nothing  on  the  policy  and  the  pur- 
chaser would  be  his  own  insurer.  If  the  property  was 
not  paid  for,  the  question  of  vendor's  lien  might  arise, 
but  if  the  property  had  passed  from  the  vendor  it  is 
submitted  that  this  condition  would  preclude  him  from 
recovering  (t). 

When  an  assured  is  bankrupt,  the  property  in  the 
policy  having  passed  from  him,  he  is  not  even  a  party 
to  an  action  on  the  policy,  and  consequently  discovery 
cannot  be  had  from  him  (u). 

If  property  were  seized  and  sold  under  an  execution, 
it  would  seem  that  a  policy  upon  such  property  would 
not  cease  to  be  of  force  under  the  condition,  as  the 
change  of  ownership  would  be  due  to  the  operation  of 
law,  the  judgment  and  execution  (r). 

A  condition  is  sometimes  inserted  forfeiting  the 
policy  for   seizure    of  goods    under   an    execution   or 

()•)  Worsley  v.  Wood,  6  T.  R.  710.  Oldman  v.  liewlcU,  2  H.  Bl. 
577  note.  Jackson  v.  Fursto;  I  E,  &  E.  463,  29  L.  J.  (^  13.  8,  33  L.  T, 
290,  7  W.  R.  578. 

(.«)  Parry  v.  Ashley,  3  Sim.  97.     Culhcrtson  v.  Cux,  43  Am.  Rep.  204. 

(t)  Rayner  v.  Preston,  18  Ch.  D.  i,  50  L.  J.  Ch.  472,  44  L.  T.  N.  S. 
787,  29  W.  R.  547.  Castellain  v.  Preston,  11  C^.  B.  D.  396,  52  L.  J. 
Q.  B.  366,  49  L.  T.  N.  S.  29,  31  W.  R.  557.  X(w  South  Wales  Bank 
V.  North  British  and  Mercantile  Co.,  2  N.  S.  W.  Law,  239,  3  N.  S.  W. 
Law  60. 

(u)  Manchester  Fire  Assurance  Co.  v.  Wi/kes,  23  W.  R.  884,  33  L.  T. 
N.  S.  142. 

(v)  May  V.  Standard  Fire  Co.,  5  U.  C.  (App.)  605. 
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for  dispute  as  to  title.  But  the  condition  does  not 
operate  until  there  has  been  a  change  of  possession,  as 
it  amounts  merely  to  a  stipulation  that  the  policy  shall 
cease  to  be  binding  in  any  case  where  the  property  on 
the  goods  passes  by  legal  process  from  the  hands  of  the 
assured  (x). 

Such  a  condition  is  not  wholly  unjust  and  un-  Seizure  in 
reasonable,  for  it  is  always  an  important  matter  to 
the  insurers  that  the  goods  should  be  in  the  custody 
and  ownership  of  the  insured,  whose  interest  alone 
they  insure ;  and  if  they  are  taken  from  him,  the 
damage  and  risk  to  the  insurers  are  as  great,  whether 
they  have  been  taken  rightfully  or  wrongfully.  But 
it  is  unjust  to  the  assured  that  the  policy  should  be 
determinable  by  the  mere  wanton  or  illegal  act  of 
another,  which  the  insured  may  have  resisted  as  far  as 
possible,  and  which  he  could  not  prevent. 

But  a  mere  technical  levy,  which  doesn't  increase 
the  hazard  of  the  insurers  when  the  insured  remains 
in  full  enjoyment  of  and  has  the  same  power  and  same 
interest  to  preserve  the  property  as  before,  does  not  seem 
within  the  condition  (y). 

When  a  condition  is  inserted  in  the  policy  again°^  Oondition 

,.        ,.  «  ,  1  ,  n  ^.^  T        •  •  against  iiliena- 

ahenation  01  the  property,  and  the  policy  is  assignea  tion  of  pro- 
by  the  insured  to  an  assignee  not  interested  in  the  ^^ssmnment  of 
property,  such  assignee  does  not  by  the  assignment,  policy, 
and  the  assent  of  the  insurers  thereto,  become  the  in- 
sured  under  the  policy,  and  the  policy  still  remains 
liable  to  be  defeated  by  a  breach  of  the  condition  by 
the  assignor. 

In  no  case  can  an  assignment  of  a  fire  policy  be 
validly  mad-/  without' the  insurer's  assent  (::). 

(x)  May  V.  Standard,  5  U.  C.  (App.)  O05,  605.   , 

(?/)  Same  case. 

(z)  Fovjie  V.  Royal  Insurance  Co.,  16  Lr.  Can.  Jur.  34.  Netu  South 
Wales  Bank  v.  North  British  and  Mercantile  Co.,  3  N.  S.  W.  Law,  60. 
Kanady  v.  The  Gore  district  Mutual  Fire  Co.,  44  Can.  Q.  B.  Rep.  261. 
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THE  LAWS  OF  INSURANCE. 


Assignment 
known  to 
insurers. 
Waiver  of 
forfeiture. 


Proceeds  of 

policy 

fiypothecated. 


Benefit  of 
policy  not 
secured  by 
assignment 
after  breach 
of  condition. 


Mere  notice  of  transfer  will   not  suffice, 
cannot  compel  assent  (a). 


Notice 


If  the  insurers  discover  that  an  assignment  has  been 
made  under  such  circumstances  as  to  render  the  policy 
void,  and  on  notice  of  a  loss  call  for  and  obtain  tlio 
proofs  of  loss  on  the  footing  of  the  policy  being  in  full 
force,  they  will  no  longer  bo  at  liberty  to  elect  to  treat 
the  policy  as  forfeited,  even  though  the  condition  be 
that  the  policy  shall  not  bind  until  the  assignment  is 
approved  (a). 

Assignment  of  claim  on  a  policy  after  loss  is  not  a 
breach  of  this  condition  (?>).  Where  a  total  loss  has 
happened,  the  policy,  and  all  claim  under  it,  can  be 
effectually  and  safely  assigned.  But  in  cases  of  partial 
loss  to  assign  the  policy  would  avoid  it  as  to  the  balance 
of  the  insurance  money  not  payable  in  respect  of  the 
particular  loss  which  already  occurred  (c). 

When  a  policy  is  issued  to  one  person,  the  loss  or 
part  thereof  being  made  payable  to  another  person  or 
persons  as  their  interest  may  appear,  the  last  words 
are  in  reduction  of  the  amounts  specified  as  payable, 
and  those  persons  can  only  claim  up  to  the  limit 
prescribed,  even  if  more  is  due  to  them.  The  balance 
goes  to  *^he  assured  (d). 

An  insured  cannot  of  course  by  assignment  after 
condition  broken  enable  a  trustee  to  recover  for  him 
what  he  cannot  recover  for  himself.  If  the  assign 
held  the  contract  freed  from  the  old  conditions,  it 
would  amount  to  a  different  and  less  onerous  contract 
than  the  one  assigned.  Assent  to  an  assignment  does 
not  amount  to  waiver  of  conditions  broken,  unless  such 


(rt)  Canada  Landed  Credit  Co,  \\  Canada  A'jrkidtural  Insurance  Co., 
71  Grant  U.  C.  418,  423. 

(6)  Garden  v.  Ingram,  23  L.  J.  Ch.  478.  Wai/dcl!  v.  Provincial 
Insurance  Co.,  21  U.  C.  (Q.  B.)  612. 

(c)  Kerr  v.  Hastings  Mutual,  41  U.  C.  (Q.  B.)  217. 

(d)  Dear  v.  Western  Assurance  Co.,  41  U.  C.  (Q.  B.)  553. 
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breach  is  at  the  time  known  (c).     Consent  with  notice  Mortgagee 
of  breach  is  waiver  of  that  breach,  where  a  mortgage  is  f^p  mortgagor, 
effected,  and  if  necessary  assented  to  by  the  company  :  ^^'°  ^^* 
though   the    mortgagee  may  be  able  to    recover  his  condition, 
mortgage  money,  he  cannot  recover  any  surpkis  for 
the  mortgagor  if  tlie  latter  has  broken  a  condition  (/). 
This  is  analogous  to  the  rule  in  life  assurance  where  the 
assured  mortgages  and  subsequently  commits  suicide  (^). 

Insurers  may  lawfully  (Ji)  and  do  invariably  limit  Limitation  of 
the  time  within  which  an  action  may  be  brought  to  ^^^^  *"  ^^°' 
a  period  less  than  that  allowed  by  the  statute  of  limi- 
tation. It  is  obvious  that  to  have  stale  claims  made 
upon  them  might  involve  them  in  considerable  diffi- 
culties as  to  the  proofs  and  evidence  adduced  in  support 
thereof  which  would  not  arise  if  prompt  action  were 
insisted  on. 

The  true  ground  on  which  the  clause  limiting  the  Ground 
time  of  claim  rests  and  is  maintainable  is  that  by  the 
contract  of  the  parties,  the  right  to  indemnit}'  in  case  of 
loss,  and  the  liability  of  the  company  therefor,  do  not 
become  absolute  unless  the  remedy  is  sought  within  the 
year.  The  stipulation  goes  to  the  right  as  well  as  tlio 
remedy.  .  .  .  The  clause  contemplates  a  loss  about  which 
a  contract  arises  or  may  arise  between  the  assured  and 
the  company,  and  in  respect  to  which  the  right  to  indem- 
nity may  be  denied.  The  object  was  not  to  foreclose  it 
and  prevent  a  resort  to  the  proper  tribunal,  but  to  com- 
pel a  speedy  resort  and  a  termination  of  the  controversy 
while  the  facts  were  fresh  in  the  recollection  of  the 
parties,  and  witnesses  and  the  proofs  accessible  (i). 

(e)  Winr/  V.  Harrei/,  23  L.  J.  Ch.  51 1,  5  De  G.  M.  &  G.  265,  i8  Jur. 
394,  23  L/T.  120,  2  W.  k.  370. 

(/■)  Oxford  niiildtn^/ Societi/ \.  Waterloo  Mittual  Fire  Insurance  Co., 
42U.  C.Q.  B.  181. 

{</)  Solicitori^,  ttr.  Co,  v.  Lamb,  2  De  G.  J.  &  S.  250  affirming  same 
case,  I  n.  &  M.  716,  33  L.  J.  Ch.  426,  10  L.  T.  N.  S.  702,  10  Jur.  N.  S. 
739,  12  W.  R.  941,  fiillowed  in  City  Bank  v.  Sorerclijn  Co.,  32  W.  R.  657. 

(/()  Grieve  v.  Northern  Assurance  Co.,  5  Victoria  Law  443.  The 
Courts  of  some  American  States  have  held  otherwise,  so  also  in  Lower 
Canada,  Wilson  v.  State  Fir      '  Lr.  Can.  Jur.  223. 

(i)  Cray  v.  Hartford  Fire,  .  lilatchford  (U.  S.)  280,  Stccn  v.  Niagara 
Fire  Co.,  42  Am.  Rep.  297. 
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Time  varies.  The  time  limited  by  the  condition  varies.  It  is 
reckonedby  days  or  months  (i.e.  calendar  months)  (h),  but 
usually  does  not  exceed  twelve  months  from  the  dato 
of  the  loss  or  refusal  and  rejection  of  a  claim  made 
under  the  policy.  To  make  the  condition  effectual  against 
the  assured,  it  must  be  pleaded  as  a  defence  like  the 
statute  of  limitations  itself  (/),  and  it  has  a  like  effect. 


Decree  for 
payment  of 
insurance 


Effect  of 

limiting 

condition. 


If  the  policy  ought  to  have  been,  but  has  not  been, 
issued,  and  a  decree  is  made  for  payment  by  the  insurer 
money  without  Qjj  the  footing  of  the  policy  having  been  actually  issued, 
the  insurer  cannot  avail  himself  of  the  condition  as  to 
limitation  of  the  time  for  suing,  the  action  to  compel 
grant  of  a  policy  not  being  an  action  on  the  policy  (?//). 

Where  the  covenant  by  the  insurers  is  to  pay  ii 
certain  time  after  the  loss,  the  real  period  within  which 
the  assured  could  sue  may,  by  the  limiting  condition, 
be  virtually  reduced  to  the  interval  between  the  day  at 
which  payment  ought  to  be  made  and  the  last  day  of 
the  period  within  which  action  must  by  the  condition 
be  brought  (?i),  since  the  time  for  bringing  the  action 
in  the  absence  of  special  terms  will  run  from  tlie 
happening  of  the  event  insured  against,  but  the  insured 
will  not  know  until  after  the  time  given  to  the  com- 
pany to  pay  whether  they  intend  to  settle  the  claim 
or  make  it  necessary  for  him  to  sue  them. 

The  insured  is  in  a  somewhat  better  position  where, 
as  in  some  policies,  his  time  runs  alternatively  from  the 
loss  or  refusal  of  the  company  to  pay.  Tlie  same  rule 
ho^  ;  in  the  case  of  reinsurance,  for  the  loss  or  damage 
is  tne  injury,  not  the  payment  of  the  loss,  and  an  action 
brought  within  twelve  months  of  payment,  but  more 
than  twelve  months  from  the  loss  against  a  reinsurer, 
has  on  this  ground  been  held  too  late  (o). 

(^•)  Pomares  v.  Provincial  Insurance  Co.,  Stevens'  Digest  (New  Bruns.) 
237  (1873).     Cornell  v.  Liverpool  and  London,  14  Lr.  Can.  Jur.  256, 
{l)  Lambkin  v.  Western  Assurance  Co.,  13  U.  C.  (Q.  B.)  237. 
(m)  Penley  v.  Beacon  Insurance  Co.,  7  Grant  (U.  C.)  130. 
(n)  See,  however,  Lambkin  v.  Western,  12  U.  C.  (Q.  B.)  361. 
(0)  Provincial  Co.  v.  Etna  Co.,  16  U.  C.  (Q.  B.)  135. 
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Fire  policies  also  contain  a  further  proviso,  running  Notice  of  loss 
as  follows  : — On  the  happening  of  any  loss  or  damage  compa^nj\'^  ^'^ 
by  fire  to  any  of  the  pi'operty  hereby  insured,  the  insured 
is  forthwiuh  to  give  notice  in  writing  thereof  to  the 
company,  and  within  fifteen  days  at  latest  to  deliver 
to  the  company  a  claim  for  any  loss  or  damage  con- 
taining as  particular  an  account  as  may  be  reasonably 
practicable  of  the  several  articles  or  matters  damaged 
or  destroyed  by  fire,  with  the  estimated  value  of  each 
of  them  respectively,  having  regard  to  their  several 
values  at  the  time  of  the  fire,  and  in  support  thereof 
to  give  all  such  vouchers  (j)),  proofs,  and  explanations 
as  may  be  reasonably  required,  together  with,  if  re- 
quired, a  statutory  declaration  of  the  truth  of  the 
account;  and  in  default  thereof  no  claim  in  respect  of 
such  loss  or  damage  shall  be  payable  until  such  notice, 
accounts,  proofs,  and  explanations  respectively  shall 
have  been  given  and  produced,  and  such  statutory  de- 
claration, if  required,  shall  have  been  made. 

The  legality  of  this  condition  is  well  established.  Preliminary 
"  It  has  long  been  the  practice  of  compivnies  insuring  ^"^"^  *'  °" 
against  f  re,  for  the  purpose  of  their  own  security,  to 
incorporate  in  their  policies  by  reference  to  their  pro- 
posals vario"°  stipulations  for  matters  to  be  done  by 
the  assured  making  a  claim  before  the  company  is  to 
pay  him,  and  (as  the  remedy  by  action  for  not  com- 
plying with  this  stipulation  could  not  afford  them  any 
protection)  to  make  the  fulfilment  of  those  conditions 
a  condition  precedent  to  their  obligation  to  pay.  There 
was  much  controversy  on  the  subject  about  a  century 
ago,  but  since  the  case  of  Worsley  v.  Wood  (q)  it  has 
been  settled  law  that  this  mode  of  protecting  themselves 
is  effectual "  (?•). 


(p)  Cinq  Mars  v.  Equitable,  15  U.  C.  (Q.  B.)  143,  246, 
(?)  Worsley  v.  Wood,  6  T.  R.  710. 

(r)  London  Guarantee  Co.  v.  Fearnley,  5  A.  C.  on,  915,  43  L.  T. 
N.  S.  390,  28  W.  R.  893. 
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Preliminary 
proofs,  etc. 


Conditions  as 
to  notice  of 
loss. 


Time  for 
giving  notice. 


To  whom  to 
be  given. 


Notice  of 
loss. 

Presumption 
of  delivery. 


THE  LAWS  OF  INSURANCE. 

Preliminfity  proofs  are  required  for  the  benefit  solely 
of  the  insurer,  in  order  that  he  may  ascertain  the 
nature,  extent,  and  character  of  the  loss,  and  the  con- 
dition in  the  policy  in  respect  thereof  being  inserted 
for  his  benefit,  there  is  no  reason  why  he  may  not 
waive  or  extend  the  time  in  which  the  proofs  are  to 
be  furnished,  nor  is  it  necessary  to  prove  an  express 
agreement  to  waive. 

The  insured  must  immediately  upon  a  loss  give 
notice  to  insurers  thereof  In  London  the  same  duty 
devolves  by  statute  on  the  fire  brigade  when  they  have 
knowledge  of  a  fire.  But  the  condition  applies  irre- 
spective of  place  or  the  magnitude  of  the  fire  or  damage 
done,  and  many  minor  fires  only  doing  slight  damage, 
and  to  extinguish  which  the  fire  engines  arc  not  needed, 
come  within  the  condition.  The  duty  of  the  fire  bi-igadc 
does  not  affect  the  contract  between  the  parties. 

"  Immediately  "  or  "  forthwith  "  means  within  a  rea- 
sonable time  and  without  any  unjustifiable  delay  (.s). 
Due  diligence  will  be  required  in  the  notification  even 
when  the  insurance  is  on  interim  receipt.  Notices  given 
eleven  (t),  or  eighteen  (//),  days  after  the  fire,  have 
been  held  too  late  by  American  courts  (r).  But 
notice  to  a  local  agent,  it  seems,  will  not  do,  unless  lie 
is  specially  named  as  the  proper  person  to  receive  it. 

Where  a  policy  requires  notice  of  loss  to  be  given 
forthwith  by  the  assured  to  the  assurer  and  is  silent  as 
to  the  mode  of  service,  the  insurer  will  be  presumed  to 
have  received  the  notice,  if  it  be  proved  to  have  been 
properly  addressed  and  posted,  since  the  post  is  the 
natural  and  obvious  mode  of  communication  in  matters 
of  business,  especially  when  assured  and  assurer  reside 


(s)  Rokes  V.  Amazon  Insurance  Co.,  51  Maryland  512.      Cuahau  v. 
North-Western  National  Insurance  Co.,  5  Bissell  (C.  Ct.  U.  S.)  476. 
(<)  Ooodwin  v.  Lancashire  Fire,  18  Lr.  Can.  Jur.  i. 
(u)  Trash  V.  Inturance  Co.,  29  Pennsylvania  198. 
(f)  Edwards  v.  Insurance  Co.,  75  ditto  378. 
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in  different  places  (x).  And  in  America  tlie  presump-  Delivery 
tion  has  been  held  to  be  based  on  the  governmental  P'^^""'^  • 
organisation  and  conduct  of  the  public  mail  service 
rendered  efficient  through  sworn  officers,  and  on  common 
experience  as  to  the  due  transmission  and  delivery  of 
matter  entrusted  to  the  post  (v/).  The  same  rule 
applies  to  proofs  (/y).  The  insurer  must  object  at  once 
to  defects  or  lateness  of  notice  (z). 

Unless  the  company  can  show  fraud,  it  will  be  pre-  Preliminary 
eluded  by  its  agent's  adjustment  of  a  loss  from  denying  Agent's 
that  it  had  proper  notice  thereof  (</).  adjustment. 

The  contractual  Uniitation  will  not  be  extended  on  Limitation 
the  ground  that  the  assured  was  in  prison  at  the  time  though  assured 
of  the  loss,   and   so  continued    until  his  death,  and  ti,^e  of  fi*e 
that  his  creditors  began  the  action  within  a  reasonable 
time  thereafter  (h). 

Of  the  elaborateness  of  some  conditions  as  to  proofs,  Proof, 
no  better  example  can  bo  given  than  that  in  the 
Canadian  case  of  Smith  v.  Commercial  Union  (c), 
characterised  in  the  judgment  as  of  wonderful  structure 
and  scope,  and  as  calculated  to  give  the  insurer  twelve 
mouths'  hard  work — three  months'  being  the  limit 
allowed  {d). 

The   account  of  loss  is  usually   conditioned  to  bo  Particulars  of 
delivered  within  fifteen  days  at  latest,  and  such  con-  wii'en  to  be 
dition  is    reasonable    in    substance.       Otherwise    the  <ielivered. 
assured  might  lie  by  and  spring  a  stale  claim  on  the 
insurers  at  a  time  when  they  could  not  investigate  it. 
Sometimes  three  months  are  given  for  the  account  (c). 

(.!•)  Sus'jHcJiuniia  Jnsumnce  Co,  v.  Toy  Co.,  97  Pennsylvania  424,  39 
Am.  Rep.  816. 

(.?/)  See  Bell  v.  Lycomin;/  Fire  Co.,  19  Hini.  (26  N.  Y.  Sup.  Ct.)  23S. 

(■^)  "'//y'"*  V.  Queen's  Insurance  Co.,  13  Lr.  Can.  Jur.  141. 

{(f)  Home  Insurance  Co.  v.  Mt/cr,  93  Illinois  271. 

[b)  Ttillmun  v.  Mutual  Fire  Co.,  27  U.  C.  (Q.  B.)  100. 

(<■)  33  U.  C.  Q  B.  69,  S9. 

((/)  See  also  in  liowcs  v.  National,  4  P.  &  B.  (New  Bruns.)  437. 

(r)  lioper  v.  Lendon,  1  E.  &  E.  {525,  5  Jur.  N.  S.  491,  28  L.  J.  Q.  B. 
260,  7  W.  R,  441. 
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Coimtruction  The  condition  will  not  be  .strictly  construed  (J).  It 
of  conihtion.  n^gai^^.  fj^^t  tlio  assured  is  within  a  convenient  time 
after  the  loss  to  produce  to  the  insurers  souiethinj^ 
which  will  enable  them  to  judge  whether  he  has  sus- 
tained a  loss  or  no,  and  if  from  any  cause  it  is 
impossible  to  give  the  preliminary  proof  within  the 
time,  it  would  seem  (and  it  certainly  is  just)  that 
reasonable  time  should  be  allowed  ((/).  The  assured,  of 
course,  cannot  be  expected  to  give  notice  till  he  knows 
himself,  and  if  he  is  away  at  the  time  of  lire  no  ol sec- 
tion can  be  taken  on  the  ground  of  any  delay  caused 
by  such  absence  (h). 

Delay  in  notice  -^^^^  the  condition  is  here  usually  so  drawn  as  not 
suspends  ^q  forfeit  the  insurance  for  delay  beyond  the  fiftcou 
days,  but  only  to  suspend  all  claim  under  the  policy 
"  until  the  required  notices,  accounts,  proofs,  and  ex- 
planations are  given  in."  If  these  words  are  in  the 
policy  the  condition  is  still  precedent  (/),  but  these 
words  enlarge  the  time  bevond  the  Kfteen  diivs. 
Statement  of  Consequently  till  the  statement  is  made  and  tlio 
statutory  declaration,  if  required,  made  also,  the  money 
is  under  the  condition  not  payable,  and  the  time  of 
payment  not  come.  So  that  though  the  right  of  action 
may  not  be  lost,  it  will  be  suspended  till  the  condition 
is  complied  with  (^Z). 


Meaning  of 

"full" 

particulars. 


"  Full  particulars "  means  "  the  best  particulars 
which  the  assured  can  reasonably  give,"  and  the 
latter  phrase  is  in  some  policies  substituted  for  the 


(/)  Mason  v.  Jfarvei/,  S  Jvv.  819,  22  L.  J.  Kx.  336,  21  L.  T.  15S.  />/// 
V.  Quebec  Assurance  Co.,  i  Kevuo  Legalu,  Ciiuaila,  113,  Lowur  Canad;i, 
Civil  Codf,  2478. 

(ff)  Scott  V.  Pluenix,  Stuart  Lr.  Can.  354  (P.  C.)  See  Bowez  v. 
National,  4  P.  &  B.  (New  liruns.)  437.  J)il/  v.  Quebec  Assnranre 
Co.,  above  cited,  I  Kev.  Legale  (Lr.  Can.)  113,  Lr.  Canada  Code, 
2490-2569. 

^A)  Smith  V.  Quern  In.surayicc  Co.,  i  Ilannay  (Xow  ISriins.)  311. 

(/')  Weir  V.  Nurlhcrn,  4  L.  R.  (lr.)  689.  La/avje  v.  Liecr}iool,  London, 
and  Globe,  17  Lr.  Can.  Jur.  237. 

(h)  Oldmanv.  Bcwicke,  i  H.  P)l.  577  note  (17S6).  Worslej/  v.  Wood, 
6  T.  R.  710  (1796).  Maso7i  v.  Ilarvey,  8  Ex.  R.  819,  22  L.  J.  Ex.  336, 
21  L.  T.  158. 
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former.  If  the  proviso  were  more  strictly  construed, 
inadvertent  omissions  of  losses  or  insertions  of  things 
not  lost  would  defeat  the  claim  of  the  assured  (/). 

When  a  condition  only  requires  verification  of  the  Condition  as 
statement   of  loss,  false   statements    as    to    title    and  *f  foTs     *'°" 
incumbrances  cannot  be  relied   on  as    avoiding    the  ^"'^^^^  »*'^*®- 

°  inent  as  to 

title  not  within 
it. 


policy  under  this  condition  (vi). 


The  conditions  still  found  in  American  and  colonial  Certificate  of 
policies  (n)  requiring  the  certificate  of  a  magistrate  '"•'^g"t''»te. 
seem  to  have  long  since  fallen  out  of  use  in  this  coun- 
try (rt),  and  only  come  before  English  lawyers  in  colonial 
appeals.  Where  they  are  used  no  claim  for  indemnity 
can  be  made  until  a  proper  certificate  has  been  fur- 
nished (2^)- 

The  purpose  of  the  old  condition  as  to  the  certificate  Old  form  of 
of  magistrate,  clergyman,  churchwardens,  and  other  "^"^ 
reputable  inhabitants  was  that  persons  holding  public 
positions  in  the  neighbourhood,  and  who  were  therefore 
to  bo  deemed  responsible  and  substantial,  might  give 
the  office  their  opinion  on  the  character  of  the  fire  and 
loss,  and  thereby  afibrd  the  office  some  protection  from 
fraud  (q). 

llefnsal  of  such  certificate  will  not  affect  the  in-  Refusal  of 
surcrs.      The  assured  cannot  compel  the  grant  of  such  ^^^  ^  '^^  ** 
certificate  (r),  he  cannot  substitute  other  persons  for 
tliose  stipulated  (s),  and  having  undertaken  for  the  act 
of  a  stranger,  cannot  succeed  unless  that  act  is  done  [t). 


(/)  .Vason  V.  Ilarvcn,  8  Ex.  819,  820,  22  L.  J.  Ex.  336,  21  L.  T.  15S. 

(»0  Rofs  V.  Commercial  Union,  26  U.  C.  Q.  13.  552. 

(h)  Suprtt. 

(0)  This  disposes  of  c.-isos  like  liontkJ'je  v.  IhirrcU,  I  H.  Bl.  255, 
nii.i  Ohlmtni  v.  Bcuickc,  3  H.  Bl.  577  note. 

(;>)  M'Ri)ssi(-  V.  Provincial  Insurance  Co.,  34  U.  C.  (Q.  B.)  55.  Kerr 
V.  British  America  Assurance  Co.,  32  IT.  C.  ((.i.  B.)  569.  Worslcy  y. 
Wood,  6  T.  R.  710,  reversing  S.  C.  in  2  H.  Bl.  574. 

(7)   Worsley  v.  Wood,  6  T.  R.  710,  Lawrence,  J. 

()•)  Ibid.  722,  Lawrence,  J. 

(3)  P.  721,  Grose,  J.     Campbell  v.  French,  6  T.  R.  200. 

(t)  V.  720,  Grose,  J.    Racine  v.  JHquitable,  6  Lr.  Can.  Jur.  89. 
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But  there  may  bo  cases  iu  wliicli  the  courts  will  hold 
the  condition  substantially  complied  with,  provided,  of 
course,  that  tlio  right  persons  certify. 

t 

The  certificate  must  state — 

(i.)  That  the  magistrate  is  not  interested. 

(2.)  That  he  has  examined  the  circumstances 
attending  the  fire,  itc. 

(3.)  That  he  knows  the  character  of  the  assured. 

(/<.)  That  he  believes  the  fire  to  have  happcnod 
without  fraud  or  evil  practice  on  the  part  of  the 
assured. 

(5.)  That  the  chalmant  under  the  policy,  if  different 
from  the  assured,  has  sustained  damage  in  (f<)  respect 
of  matters  covered  by  the  policy. 

(6.)  The  amount  of  loss  which  is  believed  to  have 
taken  place  (?>). 


Person  certi-         The  magistrate  must  not  have  sutfercd  by  the  fire, 
dis?ntereBted?  "^^^  ^avo  any  interest  in  the  property  damaged,  nor  be 
interested  in  the  insurance  company  (r). 

A  coroner  has  in  Canada  been  held  to  bo  a  magis- 
trate within  the  condition  {d). 


Affidavit  of 
108B. 


In  the  older  policies  an  allidavit  used  to  be  re(piired. 
But  now  the  policy  merely  binds  the  assured  to  make 
a  statutory  declaration  if  recjuiredj  vouching  the  truth 
of  his  statements  as  to  loss,  value,  &;c.     The  affidavit 


(n)  Kerr  v.  lirltish- American  A.^siiraitcc  Co.,  32  U.  C  Q.  li.  569. 
lb)  Scott  V.  Phceiilx  Co.,  Stuart  (Lr.  Can.)  152,  354  (P.  C.) 

(c)  M'Jiossie  V.  Provincial  Insurance  Co.,  34  U.  C.  (Q.  B.)  55,  where 
the  magistrate  W'.i8  landlord. 

(d)  Kerr  v.  British  America  Co.,  32  U,  C.  (Q.  B.)  569. 
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must  be  in  proper  form  (c)  or  as  stipulated  (/).  This 
must  be  hona-Jidc  clciiinutlecl  for  any  defence  to  be 
rested  on  its  not  being  supplied  {(f). 

Such  stipulations  as  to  proof  do  not  touch  the  sub-  Prdiininary 
stance  of  the  contract,  but  relate  only  to  the  form  or'^'"""" 
mode  of  ascertaining  and  proving  the  liability  of  the 
insurer  ;  and  the  proofs  may  be  submitted  to  the  officers 
of  the  insurance  company,  who  must  give  an  opinion 
on  their  suflicieucy  in  the  ordinary  scope  of  their 
employment  (//). 

Omission  to  make  the  formal  preliminary  proof  of 
loss  required  by  a  policy  may  be  waived  by  the  officers  of 
an  insurance  company.  Such  waiver  may  bo  express  or 
implied,  and  will  be  implied  from  omission  to  state  their 
objection  to  the  preliminary  proofs  and  refusing  to 
pay  on  other  grounds  (/). 

Where   a  condition  of   a  fire  policy   requires    the  Proofs  must 
making  and  furnishing  of  proofs  of  loss  within  a  speci-  within  pre- 
fied  time,  and  declares  that  until  they  are  furnished  scribed  tune, 
the  loss  shall  not  be  payable,  the  time  is  a  material 
part  of  the  condition,  and  consequently,  in  the  absence 
of  waiver,  the  assured  cannot  recover  unless  he  sends 
in  the  proper  proofs  within  the  prescribed  time  {h). 

Mere  silence  as  to  proofs   sent  in  after  the  time  AVuiver  of 
limited  by  che  conditions  docs  not  pmount  to  a  waiver  to  proof". "' 
of  the  condition,  nor  does  a  declaration  then  made  that 


(e)  Khaiv  V.  !<t.  Lawrence  Co.  Mutual  Fire  Insurance  Co.,  11  U.  C. 

(Q-B.)73. 

(f)  Lamjd  v.  Mutual  Insurance  Co.,  17  U.  C.  (Q.  B.)  524.  Man7i 
V.  Wcstn-n,  17  U.  C.  (Q.  U)  190. 

(g)  Cameron  v.  TiiiHn  and  Beacon,  7  IT.  C.  (0.  P.)  234. 
(Ii)  Priest  V.  Citizius'  Mutual,  85  Mass.  (3  All.)  603. 

((■)  Pint  V.  Heid,  6  M.  &  a.  i,  12  L.  J.  C.  P.  299,  6  Scott  N.  R.  982. 
Underhill  v.  Ayawam  Insurance  Co.,G»  Mas.x.  (6  Gush.)  440.  Priest  v. 
Citizens^  Mutual  Fire,  85  Ma.ss.  (3  Allen)  602.  Lambkin  v.  Ontario 
Marine  and  Fire,  12  U.  C.  (Q.  B.)  578.  ]\7ii/te  v.  Western  Insurance 
Co.,  22  Lr.  Can.  Jur.  215  P.  C. 

{k)  Whijte  V.  Western  Co.,  P.  C.  22  Lr.  Can.  Jur.  215. 
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the  company  clocs  not  couskler  itself  liii1)le  amount  to 
a  waiver  (/). 


Proof  may  be  Where  a  cl eta i led  accouut  of  hiss  sustained  by  tlip 
bcBideftluiT in  fi^'o  ^^  flelivered  in  compliance  with  a  stipulation  in 
ncoount  f iio  policy,  the  plaintiff  is  not  precluded  from  givin<( 

compniiy.         evidence  of  the  loss  of  property  not  specified  in  the 
account  (;//). 


Time  for  The  time  allowed  by  the  condition  for  payment  of 

fi"fm"com-""*   the  insurance  money  by  the  company   runs  from  the 
pletion  of        i^ijiio    f]io    insured    puts   in   the   proofs   on    which    he 

j.roofa.  T        /    \ 

relies  (n). 

"Waiver.  Waiver  may  be  inferred  from  the  acts  and  conduct 

of  the  insurer  inconsistent  with  an  intenticm  to  insist 
on  the  strict  performance  of  the  condition  (o). 

Where  proofs        Where  an  insurance  company  repudiates  an  insurance 
unuecessnry.     ^^^^  j^^^^^.^  ^^^  sitrncd  a  policy,  preliminary  proofs  are 

needless  (j)). 


Estimate  of 
amouut. 


Price. 


The  assured  may  have  to  give  in  a  valuation  of 
what  he  has  lost  under  the  condition  as  to  particulars. 
Whether  so  stipulated  or  not  ho  cannot  recover  for 
more  than  the  worth  at  the  time  of  the  fire,  and  it  is 
usually  stipulated  that  he  shall  so  value. 

In  the  case  of  furniture  cost  price  might  assist  in 
arriving  .it,  but  would  not  be  the  proper  estimate. 
In  the  case   of  stock-in-trade,   the  market  price  ((j), 


(1)  WInjic  V,  llV.s7r)Vi  Co.  (P.  C).  22  Lr.  Can.  .Tur.  215.  Ahrahnms  v. 
Afjricultnnil  Mutual  Fire  Co.,  40  U.  C  (Q.  15.)  175,  180.  See  Lanca- 
shire Co.  V.  C/iapmaii,  P.O.,  reported  in  7  Kevue  Legale  47,  Lr.  Canada. 

(m)  Vavcc  V.  Fordcr,  lr.  Circ.  Kep,  47. 

(«)  See  Jiice  v.  J'roi-incial,  7  U.  C.  (C.  P.)  54S.  Jfntton  v.  Provincial, 
7  IT.  C.  (C.  P.)  555.     Cameron  v.  Monarch,  7  U,  C.  (C.  P.)  212. 

{0)  liokcs  V.  Aiiiazoii  Insurance  Co.,  51  Maryland,  512,  and  cases 
there  cited. 

{p)  Goodwin  v.  Lancashire  Fire,  18  Lr.  Can.  Jur.  i. 

(2)  Equitable  Co.  v.  Quinn,  II  Lr.  Can.  Hep.  170. 
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aiul  not  tlio  cost  price;  or  intrinsic  value,  would 
pccin  to  bo  tlic  proper  value.  Naturally  gooilH 
long  in  stock  would  not  be  estimated  at  cost  but  at 
sale  price,  and  it  would  only  seem  fair  to  take  the 
same  test  ibr  goods  recently  ac(iuircd  and  in  full  con- 
dition and  favour  with  the  public.  The  rule  cuts 
both  ways  when  prices  are  depressed  (/•). 


Error  as  to  the  cause  of  lire  (niado  without  fraud)  Mintako  in 
in   the  preliminary  proofs  may  bo  corrected  and  the  causoVrtii^. 
insurer  made   liable  by   proof  of  tho  true  cause  (s). 
Innocent  misstatement  is  not  within  tho  condition  {t). 

If  tho  insui'cvs  admit  a  policy  and  agree  to  try  the  Acceptance  of, 
cause  and   manner  of  tho  loss,  they  cannot  take  any 
objection   on    the   policy   as  to  tho   propriety  of  tho 
notices  and  proof  («). 

Tha  damage  must  not   be   lumped,  but   given   in  Estimate  must 
deta'i.     Even  if  not  so  stipulated,  the  assured  would  bo 
liable  to  deliver  particulars  giving  a  detailed  account 
of  tho  several  items  making  the  sum  total  of  his  loss. 

A  fraudulent  overcharge  will  of  course  avoid  tho 


policy.        The 
threat  (v). 


condition    thercanent     is     no    mere 


Vouchers,  proofs,  and  explanations  are  required  as  Voucher?. 
much  by  good  faith  as  by  the  conditions,  and  a  man 
who  would  not  show  his  accounts  w'ould  have  as  little 
chance  of  recovering  under  the  common  law  as  under 
an  ordinary  policy. 

Where    the    assured    refused    to    produce    invoices 
demanded  by  tho   insurers  under   a  condition  as  to 
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()•)  M'Cuaig  v.  Quaker  City  Co.,  iS  U.  C.  (Q.  15.)  i^o. 
(s)  Smile;/  v.  Citizens'  Fire,  14  West  Virginia  33.    Meagher  v,  London 
and  Lancashire  Fire,  7  Victoria  (Law^  390. 
{t)  Titus  V.  Glen  Falls  Co.,  81  N.  Y.  412,  421. 
(u)   Walker  v.  Western,  18  U.  C.  (Q.  B.)  19. 
{v)  Thomas  v.  Times  and  Beacon,  3  Lr.  Can.  Jur.  162, 
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vouchers,  &c.,  it  was  held  that  he  must  be  non-suited  (5:). 
Vouchers  of  course  will  include  books  of  account  if  any 
are  kept.  And  where  the  assured  has  insured  a 
certain  sum  on  stock-in-trade  and  has  been  trading 
for  some  months,  the  insurers  are  reasonably  justified 
within  this  condition  in  calling  for  such  proof  as  tlie 
assured  can  furnish,  that  after  deducting  the  goods 
saved  and  the  goods  sold  he  still  had  in  stock  such 
further  amount  of  goods  as  would  make  his  loss 
amount  to  the  full  amount  insured  {y)  or  claimed 
under  the  policy. 

Proof  of  loss).         A  builder's  certificate  as  to  the  value  of  the  house 
required"''       ^*  *^®  ^i™®  ^^  ^^'®  ^^^7  reasonably  be  required  under 

his  condition,  and  must  be  supplied,  if  required,  before 

action  brought  {z). 

Omission  to  verify  if  so  required  by  books  of 
account  or  other  proper  Vouchers  is  fatal  unless  the 
conditions  are  literally  or  substantially  complied 
with  ((i)  in  those  cases  where  the  man  has  such  means 
of  verification. 

If  the  books,  &c.,  are  burnt,  the  assured  must  supply 
a  particular  account  if  any  means  of  so  doing  still 
remain  (h). 


vi^ 


A  mere  aflidavit  of  value  with  accounts  of  goods 
sold  to  the  assured,  and  having  only  charges  of  goods 
per  invoice  without  particulars,  will  not  suffice  (r). 


False  state- 
ment. 


'%M- 


A  false  statement  made  bv  the  insured  cannot  be 


{x)  CimiMiivs  V.  Juiidtablc  Lisurauce  Co.,  15  U.  C.  ((J.  IJ.)  143,  246. 

(?/)  Ibid.  246,  Robinson,  C.  J. 

(z)  Fdwcctt  V.  LiixriMol,  /.dikIo)!,  mid  (ihJx;  27  l'.  C.  (Q.  IJ.)  225. 

(a)  Urcavcs  v.  Nifn/cm  llhtrirt  Mulmtl  Fire  liignrancc  Co.,  25  U.  C. 
(Q.  B.)  127.  »S'C(>^<  \\  Nia;/nra  District,  25  V.  C.  (^  ]J.  123.  limitlinj  v. 
j\'iar/ara  District  Mutual  Fire  fnsunniri  To.,  25  V.  C.  ((^>.  ]3, )  431, 

(i)  Carters  v.  fnme,  19  U.  C.  (C.  P.)  143. 

(c)  Mulvey  v.  Gore  District  Mutual  Fire  Insurance  Co.,  23  U.  C. 
(Q.  B.)  424. 


mited  (x), 
mt  if  any 
nsured  a 
trading 
y"  justified 
of  as  tlie 
ho  goods 
ock  such 
his  loss 
claimed 


;hG  liouse 
red  under 
?d,  before 


books    of 

mlcss  the 

complied 

cli  means 


ist  snpplj' 
oing  still 


of  goods 
of  goods 
0  (r). 

annot  be 

!.)  143,  246. 

15.)  225. 
X,  25  u.  c. 

liiiiithiy  V, 
I.)  431. 

,  2;  u.  c. 


CONDITIONS  IN  POLICIES. 


189 


excused   by  knowledge  of  the  truth   possessed  by  a  Agent's  know- 
local   agent    receiving  the  application,   whether  such  ^®'^^^  "^  ^'^°'^" 
false  statement  bo  made  in  the  application  or  the  proofs 
of  loss.     In  the  latter  case,  the  liability  having  accrued, 
the  question  of  waiver  would  not  arise  {d). 

Ascertainment  and  proof  or  adjustment  of  the  loss  Ascertain- 
may  be  made  a  condition  precedent  to  the  right  to  sue  "08^. '    ° '  ' 
for  the  loss,  and  it  is  a  good  defence  to  an  action  that  ^o^'^i^ion 

'  °         .  pi'ecedent. 

the  loss  has  not  been  ascertained  and  proved  (c).     The  Arbitration, 
mode  of  proof,  kc.  need  not  be  pleaded,  being  matter 
of  evidence  onlv. 

Proof  satisfactory  to  the  company  means  proof  which  •'S.'itisfac. 
ought  to  be  or  in  the  opinion  of  a  court  of  justice  i.s  °'^" 
satisfactory  ( /'). 

If  the  assured  does  not  reasonably  and  actually  be-  Valuation, 
lieve  in  the  valuation  put  on  his  goods  in  his  proof, 
he  will   forfeit    all  claim    under  the   condition  as  to 
fraud  (jj).     And  if  a  jury  find  a  verdict  for  an  amount 
very  much  less  than  the  claim,  the  judgment  will  either 
be  entered  for  the  insurers  (//),  on  the  ground  that  the 
assured  has  been  guilty  of  fraud  in  liis  valuation,  and  Fraud, 
so  avoided  the  policy  within   the  condition,  or  a  new  valuation, 
trial  will  be  ordered  (i).     It  does  not  seem  clear  how 
much  less  the  finding  must  bo  les3  than  the  valuation 
for  the  policy  to  be  avoided  on  the  ground  of  fraud, 
and    no  decision  seems  to  liave  been    given  on  that 
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(h)  Riach  V.  Niagara  Co.,  21  U 
(j)  Levy  V.  Daillie,  7  Biiiij.  369. 


•rt  Co.,  21  U.  C.  (C.  P.)  464. 
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Over-value. 


point  in  England  except  Levy  v.  Baillie,  where  the 
claim  was  ^1085  and  the  verdict  for  ;i^500  {h).  In 
Nova  Scotia,  in  a  case  where  the  verdict  was  for  $3000 
but  many  witnesses  valued  the  property  at  $500  the 
verdict  was  set  aside  (/).  But  in  another,  where  S600 
was  claimed  and  $840  awarded,  the  verdict  was  up- 
held because  the  effect  of  the  finding  of  the  jury  was 
to  negative  fraud  (in).  So  also  in  Ontario,  where  it 
was  said  that  it  not  appearing  that  an  over-valuation 
was  made  maid  fide,  but  by  error  of  judgment,  the 
court  will  not  set  aside  a  verdict,  the  question  of 
fraud  being  for  the  jury  (ji). 


Over-valuation      Over-valuation  in  an  application,  if  not  fraudulent, 


Condition  as 
to  fraud  iu 
claim,  or 
criminal 
procurement 
of  fire. 


The  condition  as  to  fraud  in  the  claim  runs  as 
follows  : — "  If  the  claim  be  in  any  respect  fraudulent, 
or  if  any  statement  or  statutory  declaration  made  iu 
support  thereof  be  false,  or  if  the  fire  was  caused  by 
or  through  the  wilful  act,  procurement,  or  connivance 
of  the  insured  or  any  claimant,  all  benefit  under  this 
policy  is  forfeited. 

This  condition  imposes  no  duty  as  to  diligence  in 
saving  the  goods  endangered  by  a  fire,  but  deals  only 
with  arson  or  procurement  thereof.  In  London  the 
rescue  of  property  is  generally  undertaken  by  tlio 
salvage  corps,  and  the  goods  are  at  insurer's  risk  from 
the  outbreak  of  the  fire.  In  America  and  the  colonies 
efforts  are  made  by  many  if  not  all  insurers  to  make 


(k)  See  also  Britton  v.  Roijal  Insurance  Co.,  4F.  &  F.  905  and  notes, 
15  L.T.N.  S.  72. 
(I)  M'Lcod  V.  Citkens'  Inturance  Co.,  3  Russell  and  Ch.  (Nova  Scotia) 

156. 

(m)  Canii  v.  Imperial  Fire  Insurance  Co.,  l  Russ.  and  Ch.  (Nova  Scotia) 
240. 

(»i)  liice  V.  Provincial  Insurance  Co.,  7  U.  C.  C.  P.  54S.  Moore  v. 
Protection  Insxirance  Co.,  29  ISLaine  97. 

(0)  Canada  Landed  Credit  Co.  v.  Canada  Agricultural  Insurance  Co., 
17  Grant  (U.  C.)4lS.  Laidlaw  v.  Liverpool  and  London  Co.,  13  Grant 
(U.  C.)  377. 
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the  insured  do  his  best  to  save  his   goods  notwith- 
standing that  ho  is  insured  (^)). 


(i.)  Fraud  after  the  right  what  the 

Aitioii 
lules. 


But  the  condition  covers- 
of  action  has  accrued,  such  as  (a)  any  attempt  to  cheat  f°"i 


the  insurer  in  respect  of  the  amount  of  chaim  or  other- 
wise (q).  (b)  Any  statements  or  allegations  which  are 
intentionally  false  and  relev^ant  to  the  account  of  loss 
whether  intended  or  not  to  cheat  the  insurer. 


(ii.)  Arson  of  the  insured  or   any   claimant   under  Condition  ns 
the  policy,  including  any  person  who  would  in  any  daim'and" 
event  be  entitled  to  the  value  of  houses  or  goods  such  "'■^""• 
as  a  mortgagee  or  bill  of  sale  liolder  or  other  person 
to  whose  order  the  policy  moneys  were  made  payable. 
The  ci'imes  in  question  are   all   included   under  the 
general  head  of  Arson  (?■). 

False  in  the  condition  means  wilfully  and  intentionally  False  state- 
false  (a).      If  the   plaintiff  prefers   a  claim  which  he 
knows  to  be  false  and  unjust  he  can  recover  nothing. 

The  false  statement  must  have  reference  to  the  claim 
and  not  to  any  immaterial  or  collateral  object  (t), 
since  tho  condition  is  to  be  construed  with  reference 
to  its  interest  and  object,  viz.,  the  account  of  the  loss 
and  value  of  the  property  insured  (k). 


Fraud  in  the  claim  is  quite  distinct  from  fraud  i 


in  As  to  fraud  in 
the  claim. 


(p)  See  cases  under  removal,  pp.  1 10,  121. 

((/)  O'iriiier  v.  Moiniir/i  Co.,  3  Lr.  Can.  .Tur.  lOO.  >^c;/heiti  v.  Queen 
Insurance  Co.,  10  Lr.  Can.  Jur,  243.  J/urris  v.  lAiiicas/tire  Co.,  10  Lr. 
Can.  Jur.  268. 

(r)  Thin  irt  dealt  with  more  fully  in  tho  chapter  on  "Risk." 

(s)  Brilton  v.  Itotjal  Insurance,  4  F.  &  F.  905,  15  L.  T.  N.  S.  72. 
Levy  V.  Baillie,  7  Ling.  349.  .SVarcs'  v.  S(n-erei;/n  Fire,  4  Tug.  and  Burb. 
(New  Bruus.)  394.  Iie</  v.  lioynea,  I  C.  &  K.  65.  Mason  v.  Agricul- 
tural Mutual  Fire  Insura)ice  Co.,  iS  U.  C.  (C.  P.)  19,  and  see  Chapman 
V.  Pole,  22  L.  T.  N.  S.  306. 

(()  Crowley  V.  A  jricullural  Mutual  Fire  Insurance  Co.,  21  U.  C.  (C.  P.) 

567- 

(i()  Eoss  V.  Commerciul  Union  Assurance  Co.,  26  U.  C.  (Q.  B.)  552. 
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the  proposals  and  negotiations  for  the  policy  (v). 
While  excessive  valuation  may  be  material  before  the 
taking  of  a  risk  (.«),  and  make  the  policy  void  ah  initio, 
excess  in  the  claim  only  operates  by  destroying  the 
remedy  and  putting  the  claimant  out  of  court  (y). 


Excessive 
claim  not 
coni'hisive  of 
fnviul. 


The  mere  fact  of  excess  is  not  conclusive  of  fraud  {z). 
Valuation  is  to  a  large  degree  matter  of  opinion,  but 
over-valuation  may  bo  so  great  as  to  be  incompatible 
with  good  faith,  or  may  be  dishonestly  made  (a).  Conse- 
quently the  proper  direction  for  the  jury  in  such  a 
case,  it  seems,  would  be  to  find  for  the  plaintiff,  unless 
on  the  evidence  they  thought  the  claim  and  declaration 
were  fraudulently  untrue.  In  Levy  v.  Baillie  (h)  a  new 
trial  was  ordered  instead  of  entry  of  judgment  for  the 
defendants,  which  was  asked  for.  This  supports  the 
view  that  the  jury  must  expressly  find  fraud,  and  that 
it  cannot  be  inferred  from  the  discrepancy  between  the 
amount  claimed  and  their  verdict  (o). 


But  jurors  are  apt  to  be  exceedingly  charitable  in  their 
construction  of  plaintiff's  moti  ^es  whenever  the  defen- 
dants are  an  insurance  comnduy  (d).  Said  a  learned 
judge  in  Canada,  "He  may  be  sanguine  enough  to  expect 
that  another  jury  may  be  found  to  deal  with  his  case  in 
as  large  a  spirit  of  charity  as  to  his  estimate  of  loss  and 
the  good  faith  of  his  affidavits  as  the  jury  which  has 


(v)  See  Br'itlon  v.  Royal  Inmrancc  Co.,  4  F.  &  F.  905  notes,  15 
L.  T.  N.  S.  72. 

(.r)  lonidcs  v.  Pender,  L.  R.  9  Q.  B.  531,  43  L.  J.  Q.  B.  227,  30 
L.  T.  N.  S.  547,  21  W.  R.  884. 

(//)  Mewjher  v.  London  and  Lancashire,  7  Victoria  Law  390, 

(z)  Ibid.     Levy  v.  Haillic,  7  IMng.  349. 

(a)  Chapman  v.  J'ole,  22  L.  T.  N.  S.  306.  liiach  v.  Niagara  District 
Mntiial  Fire  Insurance  Co.,  21  U.  C.  (C.  P.)  464.  Jersey  Cily  Co.  v. 
Nichols,  35  New  Jersey,  Ei].  291. 

{b)  7  Bing,  349,  see  McMillan  v.  Gore  District  Mutual  Fire  Insurance 
Co.,  21  U.  C.  (C.  r.)  123,  and  Could  v.  British  America  Assurance 
Co.,  27  U.  C.  Q.  B.  473,  reviewing  all  cases. 

(c)  See  findings  in  Harris  v.  London  and  Lancashire,  10  Lr.  Can. 
Jur.  268,  274. 

(d)  liiach  V.  Niayara  District  Mutual  Fire  Insurance  Co.,  21  U.  C. 
(C.  P.)  464,  472. 
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the 

itio, 

tho 


recently  upheld  his  honesty  of  purpose  in  swearing 
that  his  actual  loss  was  twelve  times  larger  than  they 
themselves  found  it  to  be  "  (e). 

Mere  mistakes  in  the  statement,  &c.,  will  not  forfeit  Mere  mis- 
the  claim  (/).     To  ask  that  it  should  be  so  would  be  not  invalidate 
a  breach  of  good  faith  on  the  part  of  the  insurers.     Mere  °^'^""* 
overclaim  will  not  prove  nor  even  raise  a  presumption 
of  fraud.     Ei'ror  or  some  degree  of  exaggeration   or 
over-estimate  does  not  amount  to  fraud,  and  in  such 
cases  the  insured  will  be  entitled  to  recover  according 
to  the  real  value    and  amount  of  loss   actually  sus- 
tained (ff). 


If  a  claimant  recklessly  values  his  property,  notfieckless 
knowing  nor  taking  the  trouble  to  ascertain  the  *™®" " 
accuracy  of  his  valuation,  he  can  hardly  complain  if  his 
claim  be  treated  as  fraudulent  (h)  within  the  principle 
laid  down  in  liccs  River  Co.  v.  Smifh,  L.  R.  4,  H.  L.  79, 
39  L.  J.  (Chanc.)  85  5j  especially  as  reckless  under- 
statement is  more  than  unlikelv. 


arson. 


Arson  is  discouraged  as  a  defence  to  an  action  on  a  Defence  of 
policy,  since  criminal  matters  are  thereby  mixed  up  in 
civil  proceedings  (t),  and  the  crime  must,  if  imputed,  be 
as  fully  proved  as  to  justify  the  jury  in  finding  the 
plaintiff  guilty  on  indictment  (k).  And  the  court  will 
be  very  unwilling  to  grant  a  new  trial  where  such  a 
defence  has  been  raised  (J). 


(e)  M'Millan  v.  O'ore  District  Co.,  21  U.  C.  (C.  P.)  123, 

if)  Jones  V.  Mechanics'  Fire  Insurance  Co.,  13  Am,  Rup.  405.  See 
Meagher  v,  London  and  Lancashire  Fire,  7  Victoria  Law  390,  395. 
Mason  v.  Ilarvcy,  8  Ex.  Rep.  819,  22  L.  J.  Ex.  336,  21  L.  T.  158. 

(,7)  Chapman  v.  Pole,  22  L.  T.  N.  S.  306. 

(h)  See  Meagher  v.  London  and  Lancashire  Fire,  7  Victoria  Law  390, 

394- 

(i)  Brilton  v.  Royal,  4  F.  &  F.  905,  908,  15  L.  T.  N.  S.  72.  Goul- 
stone  V.  Itoyal,  i  F.  &  F.  276. 

(A)  Thurtell  v,  Beaumont,  i  Bin^'.  339,  8  Moore  C.  P.  612,  2  L.  J. 
C.  P.  4.     The  American  courts  hold  less  strict  proof  necessary. 

[1)  Gould  V.  British  America  Assurance  Co.,  27  U.  C.  (Q,  B.)  473. 
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But  see  M'Millan  v.  Gore  District,  21  U.  C.  (C.  P.)  123. 
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Proof  of  his  loss  is,  of  course,  upon  the  assured.  He 
must  show,  if  required,  that  the  goods  were  on  the 
premiocs  at  the  date  of  the  fire,  and  were  lost,  damaged, 
or  stolen  (m). 

Condition  that  A  further  Condition  in  fire  policies  is  as  follows  : — 
3p°remises.  "  ^^  ^^^  happening  of  any  loss  or  damage  by  fire  to 
any  property  in  respect  of  which  a  claim  is  or  may  be 
made  under  this  policy,  the  company,  without  being 
deemed  a  wrong-doer,  may,  by  its  authorised  officer  and 
servants,  enter  into  the  buildings  or  place  in  which 
such  loss  or  damage  has  happened,  and  for  a  reasonable 
time  remain  in  possession  thereof,  and  of  any  property 
hereby  insured  which  is  contained  therein  for  all 
reasonable  purposes  relating  thereto  or  in  connection 
with  the  insurance  hereby  effected  thereon,  and  this 
policy  shall  be  evidence  of  leave  and  license  for  that 
purpose. 


Insurers  not 
to  remain  on 
premises 
unreasonable 
time. 


This  condition  is  inserted  in  order  to  enable  the 
insurers  to  see  for  themselves  the  nature  of  the 
damage  and  the  causes  thereof,  and  of  testing  the 
accuracy  of  the  proposals  and  bond  Jldcs  of  the 
insured.  They  are  thereby  given  leave  and  license  to 
enter  before  any  claim  is  made  on  getting  notice  of 
the  fire.  They  will  be  liable  to  an  action  for  damages 
if  they  retain  possession  unreasonably  long  (;t). 


Purpose  of  What  the  insurers  want  the  license  to  enter 

condHion  as  to  ^^  ^^^^^^  ^^^^  ^^  ascertain— 


for 


19 


I .  The  exact  description  of  the  building  insured,  to 
see  if  it  tallies  substantially  with  the  description  thereof 
given  at  the  obtaining  of  the  policy  and  of  the  risk. 

2.  The  nature  of  the  trade  carried  on  at  the  time 
of  the  fire,  to  see  whether  it  is  in  accordance  with  the 
conditions. 


(m)  Harris  v.  London  and  Lancashire  Fire,  10  Lr.  Caa.  Jur.  268, 
(n)  Oldfield  v.  Price,\2  F.  &  F.  80. 
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sured.  lie 
vere  on  the 
st,  damaged, 

s  follows : — 
je  by  fire  to 
s  or  may  be 
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turo    of   the 

testint?  the 
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ad  license  to 

ig  notice  of 

for  damasfes 

enter  for  is 


y  insured,  to 
ption  thereof 
f  the  risk. 

L  at  the  time 
nee  with  the 


u.  Jur.  268. 


3.  The  cause  of,  and  place  where,  the  fire  began, 
with  a  view  to  detecting  any  attempt  at  arson. 

4.  The  amount  of  damage  done  thereby,  and  that 
they  may  be  able  to  protect  the  salvage. 

The  insured  is  bound  to  give  all  his  knowledge  on 
these  subjects. 

Fire  policies  also  invariably  contain  a  condition  as  to  Condition  as 
reinstatement,  which  usually  is  to  the  following  effect :  J^ent"'^^*^' 
The  company  may,  if  it  think  fit,  reinstate  or  replace 
property  (0)  damaged  or  destroyed  instead  of  paying 
the  amount  of  the  loss  or  damage,  and  may  join  with 
any  other  company  or  insurers  in  so  doing  in  cases 
where  the  property  is  also  insured  elsewhere. 

This  condition  as  regards  policies  on  English  realty 
or  chattels  affixed  to  the  freehold  is  in  the  main  only 
declaratory  of  the  law  as  enacted  by  sec.  83  of  14  Geo.  14  Geo.  ill.  c, 
III.  c.  78.    That  Act  does  not  apply  to  Scotland  (p)  or  S  Scotland  0I' 
Ireland  (q),  nor  to  personalty  in  England  (?•).     As  to  Ireland, 
those  countries  and  property  of  that  kind,  the  con-  Condition 
dition  enlarges  the  powers  of  the  insurers,   and  the  powers  than 
time  for  reinstatement  is  also  enlarged  (s)  by  the  terms  statute, 
of  the  condition. 

Moreover,  the  condition  enables  the  insurers  to 
reinstate  without  reason  given  and  whore  there  is  no 
suspicion  (t),  so  that  they  can  reinstate  in  cases  of 
dispute  as  to  the  amount  of  damage,  or  where  they 
think  reinstatement  will  be  cheapest  for  them.  They 
are  under  statutory  obligation  to  reinstate  in  suspicious 
cases. 


or 


(0)  Reinstatement  is  "  Replacement  in  forma  specific^,"  Sutherland 
V.  Sun  Fire,  14  C.  S.  C.  (2nd  series)  775. 

(p)  Bissett  V.  Royal  Exchange,  i  C.  S.  C.  (ist  series)  174. 

(q)  Being  prior  to  the  Union. 

(r)  Exp.  Goreley,  4  De  G.  J.  &  S.  477,  34  L.  J.  (Bktcy.)  I,  II  L.  T. 
N.  S.  319,  10  Jur.  N.  S.  1085,  13  W.  R,  60. 

(s)  Sutherland  v.  Sun  Fire,  supra. 

{t)  Bissett  V.  Royal  Exchange,  i  C.  S.  C.  (ist  aeries)  174. 
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Damage  may 
be  repaired. 


Company  must 
abide  by 
election  to 
reinstate. 


The  right  to  reinstate  under  the  condition  arises 
whether  the  destruction  is  total  or  partial  (11). 

If  the  company  elect  to  reinstate  they  must  do  so 
and  cannot  fall  back  on  payment  (c).  The  converse  is 
equally  true.  The  power  to  combine  witli  otliei- 
insurers  in  reinstating  is  important  in  cases  whei-o 
there  are  several  interests  in  the  property  insured,  as 
in  case  of  mortgages  (x). 

Condition  as         The  last  condition  in  a  fire  policy  is  to  the  follow- 
to  forfeiture       .  ,  ,.        .  •!        1 

of  premiums,  ing  eiiect :  In  all  cases  where  the  policy  is  void  or  has 
ceased  to  be  in  force  under  any  of  the  foregoing  con- 
ditions, all  moneys  paid  to  the  insurers  in  respect 
thereof  will  be  forfeited.  Being  a  condition  as  to 
forfeiture,  it  may  be  waived.  And  it  does  not  seem  to 
apply  to  cases  where  the  policy  does  not  attach  at  all. 


Waiver  of  the 
forfeiture. 


It  may  be  asserted  broadly  that  if  in  any  negotia- 
tions or  transactions  with  the  insured  after  knowledge 
of  the  forfeiture,  the  insurer  recognises  the  continued 
validity  of  the  policy,  or  does  acts  based  thereon,  or 
requires  the  assured  by  virtue  thereof  to  do  some  act 
or  incur  some  trouble  or  expense,  the  forfeiture  is 
waived  (?/). 


The  conditions  of  life  insurance  differ  widely  from 

There  can  be  no  conditions 


Conditions  of 

life  insurance     ,  i  •        .  i         • 

different  from  those  m  other  insurance, 


iMurance*^*"^  ^^  ^^  pi'oof  of  damage  in  a  life  policy,  the  contract 
apart  from  questions  of  bonus  being  to  pay  a  licjiii- 
dated  sum  on  a  given  event.  Proof  of  age  and  death 
is  all  that  is  needed,  and  often  the  former  is  admitted 
at  the  outset. 


(«)  Sutherland  v.  Sun  Fire,  14  C.  S.  C.  (and  .series)  775. 

{v)  Ibid.  779.  Broivn  v.  Itoi/al,  i  E.  &  E.  853,  28  L.  J.  Q.  13.  275, 
33  L.  T.  134,  7  W.  K.  479,  5  Jur.  N.  S.  1255. 

(x)  Scottish  Amicable  Association  v.  Northern  Assurance  Co.,  21  Scottish 
Law  Reporter,  189,  u  C.  S.  C,  4th  series,  287. 

(y)  Titus  V.  Glen  Falls  Co.,  81  N.  Y.  410,  419.  See  Robertson  v. 
Metropolitan  Life  Insurance  Co.,  88  N.  Y.  541,  and  Insurance  Co.  v. 
Norton,  6  Otto  (96  U.  S.)  234,'which  goes  into  English  cases.  Ward 
V,  Day,  4  BeBtl&  Smith,  337. 
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Tho    other   conditions    of  life    insurance    may   be  Kinds  of 
classified  as  follows :—  conditions. 

(a.)  Limiting  the  region  wherein  the  insurance 
operates. 

(b.)  Limiting  the  occupations  in  the  exercise  of 
which  the  assured  is  protected. 

(c.)  Specifying  certain  modes  of  death,  on  the 
happening  of  which  the  sum  insured  will  not  be 
payable,  e.g.,  suicide,  hands  of  justice,  or  duel,  or  act 
violating  the  law. 

(d.)  Requiring  timely  payment  of  premiums,  but 
providing  a  means  of  reviving  lapsed  policies  whore 
the  risk  has  not  been  materially  changed  in  the 
interval. 

(e.)  Making  the  undertaking  of  the  risk  conditional 
on  the  truth  of  all  statements  or  answers  made  on  the 
application  to  insure,  whether  the  insurance  be  on  own 
or  another's  life,  and  whether  the  statements  be  made 
by  the  assured  or  his  agents. 

It  will  bo  seen  that  under  the  last  class  of  conditions  Conditions 
only  can  the  policy  be  void  ith  initio,      a.  b.  c.  are  con- contract  void 
ditions  which  amount  to  exceptions  from  the  risk  taken.  °''  voidable, 
d.  e,  niako  the  policy  void  or  voidable.  It  seems,  however, 
that  in  the  case  as  well  of  a  condition  making  the 
policy  void   as  of  one  making  it  voidable,  the  non- 
fulfilment  of  the  condition  may  be  waived  by  the  in-  "Waiver  of 
surers,  if  the}'  do  any  act  amounting  to  an  affirmance 
t)f  the  contract  after  knowledge  of  the  breach  of  the 
condition  (;). 

Leave  and  license  by  the  insurer  to  break  the  con- 
dition, will  also  save  the  rights  of  the  insured  (a). 

If  the  assured  fails  to  disclose  the  names  of  medical  Non-disclosure 

of  medical 

attendant. 


{:)  Armstrmi'j  v.  Turquaiid,  g  Ir.  C.  L.  II.  32. 
l)c  Cr.  M.  &  (k  26i;,  2%  L.  J.  Ch.  a  I.  18  Jur. 


Winy  V.  Harvey,  5 
L.  T.  120,  2 


394.  23 


W.  K.  370.     Su],plc  V.  Van»,  9  Ir.  C.  L.  R.  i 

(a)  licis  V.  Scottish  Equitahlt,  2  H,  &  N.  19,  26  L.  J.  Ex.  279,  29  L. 
T.  113,  s  W.  K.  592,  3  Jur.  N.  S.  417. 
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Of  disease.  men  employed  by  him,  and  answers  as  if  he  had  none, 
and  omits  to  state  that  he  was  afflicted  with  disease, 
having  reasonable  grounds  for  believing  that  ho  was 
so  afflicted,  his  policy  will  be  void. 

Age,  So   also  if  he  misstates  his  age.     And  if  it  is  not 

Proof  of  age.    admitted  in  the  policy,  parol  proof  thereof  cannot  be 

given  until  the  non-existence  of  baptismal  or   birth 

register  has  been  proved  (h). 


The  condition  as  to  misrepresentation  or  omission 
to  communicate  material  facts  refers  only  to  the  time 


As  to 

omissions. 

tions.  of  negotiating  for  and  effecting  the  policy  and  not  to 

any    subsequent    time    (c).     This   is   more   especially 

applicable  to  life  policies. 


Geographical 
limits. 


If  a  life  policy  contain  a  stipulation  that  the  assured 
is  not  to  go  beyond  certain  limits,  if  the  insured  goes 
even  for  an  instant  outside  those  limits,  though  with- 
out the  least  injury  to  his  health,  the  condition  attaches 
and  the  policy  becomes  void  (d),  and  is  not  merely 
suspended  while  the  assured  is  without  the  limits 
unless  some  provision  to  that  efiect  is  contained  in  the 
policy. 

Even  where  such  a  condition  is  inserted  in  a  policy, 
provisions  are  usual  allowing  the  assured  at  a  price  to 
obtain  a  license  to  go  outside  the  specified  limits. 
And  there  is  a  general  tendency  on  iho  part  of 
insurers  to  remove  local  restrictions  and  grant  "  whole- 
world  "  policies  so  as  to  avoid  the  obvious  inconveniences 
of  the  older  system. 

Payment  of  Where  a  man  was  prevented  from  performing  the 

prevented  ly    condition  to  pay  the 'annual  premium  by  a  state  of  war, 
'^ar-  a  majority  of  the  Supreme  Court  of  the  United  States 


(6)  llartiyan  v.  Jntcniationnl  Life,  8  Lr.  Can.  Jurist,  20 ^ 

(c)  Pirn  V.  licid,  6  M.  &  G.  I,  12  L.  J.  C.  P.  299,  6  Scott  N.  K. 
982. 

(d)  Beacon  Life  and  Fin  Co.  v.  Gibh,  i  Moore  P.  C,  N.  S.  73,  lOO, 
7  L.  T,  N.  S.  74,  9  Jur.  N.  S.  185,  n  W.  R,  194. 
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was 


licv, 


held  that  tlio  policy  tniist  be  regarded  as  extinguished 

by  the  non-payment  of  the  premiums,  though  caused 

by  the  existence  of  war.     But  that  such  failure  being 

caused  without  the  fault  of  the  insured,  he  was  entitled 

to  recover  from  the  insurers  the  surrender  value  of  the 

policy  with  interest  from  the  close  of  the  war  (f)  ;  and 

it  has  been  held  also  in  America  that  a  man  licensed 

for  a  time  to  go  outside  the  territorial  limit  prescribed  Keturn  from 

in    his   policy   will    not    lose    the   benefit  thereof  if  exphy  of  ^^ 

hindered  from  returning  by  illness   ultimately    fatal,  I'censo 

but  only    resulting  in  his  death  after  expiry  of  the  illness. 

license  (/).      And  in  England  it  has  been  held,  that 

where  a  license  was  given  to  the  insured  to  reside  Delay  to  act 

abroad  for  one  year,  and  he  delayed  to  go  abroad  for  *^°  "^^"8^' 

three  years,  and  then  left  this  country,  and  died  within 

a  year,  he  was  held  to  have  acted  within  the  license  (g). 

In  Scotland,  policies  by  persons  on  lives  other  than  Policy  sio- 
their  own  are  not  avoided  by  suicide  of  the  life  in- gcofian^ 'JJ^^ 
sured  (h),  and  in  this  country  it  seems  to  be  usual  in  (^voided  by 

,..  ,.  p       ,  .  ,..       suicide. 

policies  on  the  lives  of  others  to  omit  the  condition 
against  suicide. 

No  cases  seem  to  have  arisen  in  England  under  the  Military  or 
condition  as  to  military  service,  since  English  policies  °'^^ '^ 
usually  stipulate  only  that  active  service  shall  be  a 
ground  of  enhancement  of  premium.  The  extra 
premium  is  usually  paid  and  no  questions  arise.  In 
America  in  absence  of  such  a  stipulation  it  has  been 
decided  that  a  clerk  in  the  adjutant-general's  depart- 
ment not  subject  to  military  law,  is  not  in  military 
service  (i),  and  that  a  man  will  be  none  the  less  in 
such  service  if  he  is  taken  as  a  conscript  or  goes  merely 
to  avoid  compulsion  (k). 


;::a;:) 


nn 
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(c)  Neiv  York  Life  v.  Statham,  3  Otto  (93  U.  S.)  24. 
(f)  Baldwin  v.  New  York  Life,  16  X.  Y.  Supur.  Ct.  (3  Bosworth),  530. 
(,7)  Notman  v.  Avchor  Co.,  4  C.  13.  N.  S.  476,  27  L.  J.  C.  P.  275,  4 
Jur.  N.  S.  712,  6  W.  R.  6S8,  31  L.  T.  202. 
(/()  Bell's  Principles,  241. 

(i)  New  York  Life  v.  Jlemlrcit,  24  Gratt.  (Va.)  540. 
{k)  Dillard  v.  Manhattan  Life,  9  Am.  Rep.  167. 
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on 

life  bound  by 
his  misrepre- 
sentation. 


Person  He  wlio  takos  out  a  policy  on  the  life  of  another  person 

''^*ano"^cS°^  in  which  ho  has  interest,  will  be  bound  by  wilful  mis- 
representation  or  suppression  of  the  truth  by  such 
person  to  induce  the  insurers  to  grant  the  policies,  and 
more  especially  if  such  representations  are  incorporated 
in  the  policy.  For  thereby  the  bargain  is  only  con- 
ditional, and  it  is  equally  a  condition  in  the  policy, 
be  it  made  by  whoever  it  may  (7).  Independently  of 
the  condition,  the  person  on  whose  life  the  policy  is 
to  be  made,  if  referred  to  for  information,  is  made 
thereby  agent  of  the  assured,  and  the  latter  will  bo 
bound  by  his  statements  (m).  It  makes  no  difference 
that  the  assured  had  simply  told  the  insurer's  agent 
to  make  enquiries  of  the  person  on  whom  the  policy 
was  to  be  made. 


But  if  the  assured  has  made  most  of  the  representa- 
tions, and  only  refers  to  the  life  on  certain  specific 
points,  the  knowledge  of  the  life  outside  that  particular 
matter  is  not  knowledge  of  the  assured  (n). 


Concealment 
of  refusal  by 
former 
company  to 
accept 
insurance. 


An  applicant  for  insurance  who  conceals  from  the 
agent  to  whom  he  applies  that  ho  has  already  applied 
to  and  been  refused  bj-  an  agent  of  the  same  company, 
conceals  a  material  fact.  Knowledge  of  the  applicant's 
previous  dealings  with  other  insurers  is  at  least  aa 
material  in  fire  as  in  life.  Indeed  the  only  thing  most 
fire  insurers  want  to  know  is  the  character  of  the 
insured,  and  the  questions  asked  by  them  are 
mainly  directed  to  his  dealings  with  other  insurance 
offices  (o). 


(/)  Maynanl  v.  Rhode,  i  C.  &  V.  360,  363,  Baylcy,  J.,  5  Dowl.  &  R. 
266. 

(m)  Everett  v.  Desbormtgh,  5  Bing.  503. 

(n)  Huchman  v.  Fernie,  3  M.  &  \V.  505,  7  L.  J.  N.  S.  Ex.  163,  2  Jur. 
144. 

(0)  Goodwin  v.  LancasJiire  Fire,  16  Lr.  Can.  Jur.  298,  18  do.  i. 
London  Assurance  v.  Mansel,  II  Ch.  D.  363,  48  L.  J.  Ch.  331,  27  W. 
R.  444.    Daintree's  claim,  18  W.  R.  396. 
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CHAPTER   IX. 


ARBITRATIOX. 


An  unqnalilied  agreement  to  refer  to  arbitration  and  Earlier  view  of 
precluding  the  contracting  parties  from  suing  in  the  ^^'g* '"^°**  *° 
Queen's  Courts  is  invalid,  for  the  Courts  will  not  allow  Jurisdiction  of 
tlieir  jurisdiction    thus    to    be    ousted.      And  where  bo  ousted, 
a  policy  of  insurance  contained  a  clause  that  in  case  of 
any  loss  or  dispute  it  should  bo  referred  to  arbitration, 
it  was  held  that  if  there  had  been  a  reference  depend- 
ing or  made  and  determined,  it  might  have  been  a 
bar,  but  the  agreement  of  the  parties  could  not  oust 
the  Court ;  and  as  no  reference  had  been  nor  was  any 
depending,    the    action  was  well    brought,    and    the 
plaintiff  must  have  judgment  («). 

In  Hortoii  v.  Saycr,  Pollock,  C.-B.,  said,  "  In  this 
case  the  deed  discloses  nothing  more  than  an 
agreement  generally  to  refer  all  disputes  to  ai'bitra- 
tion,  and  that  does  not  prevent  the  plaintiff  from 
maintaining  this  action  "  (6). 

Regarding  the  rule  that  the  jurisdiction  of  the  Rule  as  to 
courts  should  not  be  ousted,  Coleridge,  J.,  said,  "  I  ""^^er. 
certainly  am  not  disposed  to  extend  the  operation  of  a 
rule  which  appears  to  me  to  have  been  founded  on 
very  narrow  grounds,  directly  contrary  to  the  spirit  of 
later  times,  which  leaves  parties  at  full  liberty  to 
refer  their  disputes  at  pleasure  to  public  or  private 
tribunals  "  (c). 

(a)  Kill  V.  Ilollisto;  i  Wils.  129.     Thompson  v.  Charnock,  S  T.  R. 

139- 

(b)  Norton  v.  Sai/cr,  4  H.  &  N.  643,  29  L.  .1 .  Ex.  28. 

(c)  Scott V.  Avery,  5  H.  L.  C.  811,  843,  25  L.  J.  Ex.308,  2  Jur  N.  S. 
815,  4  W.  R.  746. 
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Scott  V  Averi/,  Aiid  in  Scott  v.  Avery  it  was  decided  that  where 
qualified.  parties  have  entered  into  a  contract  of  indemnity, 
they  may,  if  they  choose,  agree  tliat  in  the  event  of 
any  loss  occurring  such  loss  shall  be  ascertained  by  an 
arbitrator  they  may  select,  and  they  may  agree  to  pay 
such  loss  when  it  has  been  ascertained,  and  not  other- 
wise ((/).  This  case  has  been  the  subject  of  much 
comment  and  many  explanations.  In  Edv:ards  v. 
Statement  of    Jhcwmwi  Comivj,,  Brett,  M.  R.,  said  (f),  "The  true 
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Brett,  M.  f{,  limitation  of  Scott  v.  Acer//  seems  to  me  to  be, 
that  if  parties  to  a  contract  agree  to  a  stipulation 
in  it,  which  imposes  as  a  condition  precedent  to  the 
maintenance  of  a  suit  or  an  action  for  breach  of  it  the 
settling  by  arbitration  of  the  amount  of  damage  or 
the  time  of  paying  it,  or  any  matters  of  that  kind, 
which  do  not  go  to  the  root  of  the  action,  i.e.  which 
do  not  prevent  any  action  at  all  from  being  maiu- 
tained,  such  stipulation  prevents  any  action  being 
maintained  until  the  particular  facts  have  been  settled 
by  arbitration  ;  but  a  stipulation  in  a  contract  which  in 
terms  would  submit  every  dispute  arising  on  the  con- 
tract to  arbitration,  and  so  prevent  tlio  suffering  or 
complaining  party  from  maintaining  any  suit  or  action 
at  all  in  respect  of  any  breach  of  the  contract,  does  not 
prevent  an  action  from  being  maintained  ;  it  gives  at 
most  a  right  of  action  for  not  submitting  to  arbitra- 
tion, and  for  danuiges  probably  nominal.  And  this 
rule  is  founded  on  public  policy.  It  in  no  way  pre- 
vents parties  from  referring  to  arbitration  disputes 
which  have  arisen ;  but  it  does  prevent  them  from 
establishing,  as  it  were,  before  they  dispute,  a  private 
tribunal  which  may  from  ignorance  do  what  the  in- 
vented tribunal  here  did,  namely,  act  and  persist 
in  acting  in  contravention  of  the  most  elementary 
principles  of  the  administration  of  justice." 


(d)  Scott  V.  Avcrij,  5  H.  L.  C.  Sii,  25  L.  ,J.  Ex.  30S,  2  Jur.  N.  S. 
815,  4  W.  R.  746.     Brown  v.  Overbury,  11  Ex.  Rep.  715. 

(e)  I  Q.  B.  J}.  563,  596,  34  L.  T.  N.  S.  457. 


ARBITRATION. 


203 


The  effect  of  Scott  v.  Avery  is  also  ■well  stated  in  statement  of 
Elliot  V.  Royal  Exchange  (/),  by  Bramwell,  B.  "  If  two  Brlmwlll,  B. 
persons,  whether  in  the  same  or  in  a  different  deed 
from  that  which  creates  the  liability,  agree  to  refer  the 
matter  upon  which  the  liability  arises  to  arbitration, 
that  agreement  does  not  take  away  the  right  of  cction. 
But  if  the  original  agreement  is  not  simply  to  pay  a 
sura  of  money,  but  that  a  sum  of  money  shall  be  paid 
if  something  else  happens,  and  that  something  else  is 
that  a  third  person  shall  settle  the  amount,  then  no 
cause  of  action  arises  until  the  third  person  has  so  ascer- 
tahied  the  sum,  for  to  say  the  contraiy  would  be  to 
give  the  party  a  different  measure  or  rate  of  compensa- 
tion from  that  for  which  he  has  bargained.  This  is 
plain  common-sense,  and  is  what  I  understand  the 
House  of  Lords  to  have  decided  in  Scott  v.  Avery  "  ( g). 

There  are  only  two  cases  where  agreement  to  refer  statement  of 
can  be  successfully  pleaded — First,  where  the  action  can  jeTsel,^M.  R. 
only  be  brought  for  the  sum  named  by  the  arbitrator ; 
secondly,  where  it  is  agreed  that  no  action  shall  bo 
brought  till  there  has  been  an  arbitration,  or  that 
arbitration  shall  be  a  condition  precedent  to  the  right 
of  action  (/;).  In  all  other  cases,  where  there  is  first  a 
covenant  to  pay,  and  secondly  a  covenant  to  refer,  the 
covenants  are  distinct  and  collateral  (/),  and  the  plain- 
tiff may  sue  on  the  first,  leaving  the  defendant  to  pur- 


00 


(/)  L.  R.  2  Ex.  237,  245,  36  L.  .r.  Kx.  12(1,  16  L.  T.  X.  S.  399,  15 
W.  R.  907,  and  .see  JJairison  v,  Fittr/crald,  infra. 

(fj)  See  Trcdiven  v.  J/olmaii,  i  H.  &  C.  72,  79,  7  L.  T.  N.  S.  127,  10 
W.  R.  652,  31  L.  J.  Kx.  39S,  S  Jur.  X.  S.  loSo.  U'ri'i/it  v.  llVrci/, 
20  W.  K.  21,  24  L.  T.  X.  S.  459.  Jfana/  v.  JierkvUh,  2  II.  &  M.  420, 
10  L.  T.  X.  S.  632.  Bahhayc  v.  Coidbiivn,  9  Q.  B.  I).  235,  52  L.  J. 
Q.  B.  50.  WilUtifonl  V.  Watfon,  8  Ch.  An.  473,  42  li.  J.  Ch.  447,  28 
L.T.  X.  S.,  428,  21  W.  R.  350. 

(/()  Per  Jes.sel,  M.  R.,  in  /hnrson  v.  /'ilz'/inihl,  I  Ex.  D.  257  nt  260, 
45  L.  ,T.  Ex.  S94,  24  ^^'.  K.  773.  L'dminis  v.  Abo-ai/ron  A/u'tiial  !</ilp. 
Co.,  I  Q.  B.  D.  563,  34  L.  T.  X.  S.  457.  Ji'opcrv.  Lcmhm,  28  L.J.  q.  B. 
250,  I  E.  &  E.  825,  7  \V.  R.  44r,  5  Jur.  N.  S.  491.  t^cott  v.  Linrpnol 
Vorporation,  28  L.  J.  Ch.  230,  3  De  (i.  &  J.  3-^4,  52  L.  T.  265,  7  W.  R. 
153,  5  Jur.  X.  S.  105.    Wrijht  v.  Ward,  24  L.  T.  X.  S.  439,  20  W.  R.  21. 

(0  Collins  V.  Locke,  4  A.  C.  674,  48  L.  J.  P.  C.  68,  41  L.  T.  X.  S. 
292,  28  W.  R.  189. 
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sue  one  of  two  courses — either  to  bring  an  action  for 
not  referring,  or  to  apply,  under  sec.  1 1  of  the  Common 
Law  Procedure  Act,  1 8  54,  to  stay  the  action  until  there 
has  been  an  arbitration,  in  which  case  a  judge  has 
power  to  prevent  the  case  going  to  a  jury  if  the  arbitra- 
tion can  be  fairly  enforced  (A:). 

Common  Law        By  the  Common  Law  Procedure  Act,  1854,  s.  1 1,  it 

Procedure  .  -,      ■,  i  i  ... 

Act,  1854,8.  II.  IS  enacted  that  whenever  tiie  parties  to  any  wntmg 
shall  agree  that  any  differences  between  them  shall  bo 
referred  to  arbitration,  and  shall  nevertheless  commence 
any  action  in  respect  of  the  mattei's  so  agreed  to  be  re- 
ferred, it  shall  be  lawful  for  the  court  in  which  the  action 
is  brought,  upon  being  satisfied  that  no  suilicient  reason 
exists  why  such  matters  should  not  to  be  referred  to 
arbitration,  and  that  the  defendant  was  at  tho  time  of 
the  bringing  of  such  action  and  still  is  ready  and 
willing  to  concur  in  all  acts  necessary  and  proper  I'or 
causing  such  matters  so  to  be  decided  by  arbitration, 
to  make  a  rule  or  order  staying  all  proceedings  in  such 
action  upon  such  terms  as  to  such  court  or  judge  may 
seem  fit,  pi-ovided  that  any  such  rule  or  order  may  at 
any  time  afterwards  be  discharged  or  varied  as  justice 
may  require  (/). 

It  is  not  a  condition  precedent  to  the  right  of  tho 
court  to  refer  to  arbitration  that  all  the  parties  mnst 
before  action  have  been  willing  to  go  to  arbitra- 
tion (ill). 


Award  not  a 
condition 
precedent  to 
action. ) 


A  clause  stipulating  that  all  matters  in  difference 
which  should  arise  touching  tlio  '.igreement  should  be 
submitted  to  arbitration,  and  prohibitiugany  action  being 
brought  in  respect  of  the  matters  actually  submit!  ?d  to 
arbitration,  is  a  collateral  and  independent  agreement ; 


(k)  Per  Jesse],  M.  K.,  Jhtw.-ioii  v,  Fit'f/iraltl,  i  ]<;x.  1).  260,  45  L.  <). 
Ex.  894,  24  W.  H.  773,  Sue  also  per  I'li^'o  Wood,  V.-C,  in  i'oo/ce  v, 
Conicc,  4  Kq.  77,  36  L.  J.  Ch.  4S0,  lO  L.  T.  X.  S.  313.  15  W.  II.  9S1. 

(0  17,  18  Vict.  c.  125,  .s.  11. 

(hi)  Wille^funl  V.  ]\\ilsoii,  S  Ch.  Ap.  473,  42  L.  J.  Ch.  447,  2S  L.  T. 
N.  S.  428,  21  W.  R.  350. 
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and  an  award  tliereunder  is  not  a  condition  precedent 
to  such  action,  except  as  regard*j  such  sums  as  under 
tlie  agreement  are  not  payable  until  the  amount  thereof 
has  been  ascertained  by  such  award  (/?). 

In  Brav.nskin  v.  Accidental  Bcatli  Com;pany  (0)  the  Ascertainment 
covenant  was  to  pay  such  sum  as  should  appear  just  condition 
and  reasonable,   and  in  proportion  to  the  injury  re-  actiml^'''"*^  *° 
ceived,  such  sum  to  be  ascertained  in  case  of  difference 
h)  manner  provided  by  the  stipulations  and  conditions 
cursed  on    the    policy.      The  court    held    perform- 
ance of  the  stipulation  to  bo  a  condition  precedent 
to  the  right  to  sue. 

A  policy  of  insurance  against  fire  stated  that  if  any  view  that 
difference   should   arise   over   any  claim,   it  should   be  Spulian^r'^" 
immediately  submitted  to  arbitration,  and  such  arbitra-  liability,  action 
tion  should  bo  made  by  one  or  two  persons  to  be  in- 
ditlerently  chosen  by  the  assured  or  his  legal  represen- 
tative, and  by  the  ollice  or  by  such  third  person  as  the 
other  arbitrators  should  appoint,  and  no  compensation 
should  \<^  I'r.yable  until  after  au  award  determining  the 
amoui^'  ^^K4\  of  should  bo  duly  made.      In  an  action  on 
the  I'C   ..';•',  it  ^vas  held  that  the  assured  might  maintain 
an  action   ,r.  sruch  policy  notwithstanding  the  condition, 
where  it  appeared  that  the  insurers  denied  the  general 
right  of  the  assured  to  recover  anything,  and  did  not 
merely  rpiestiou   '^to  amount  of  damage  {p\  but  see 
Scott  V.  Avery, 

"Where  an  adjustment  by  arbitration  was  made  a 
conJ!f-ion  precedent,  and  the  insurers  alleged  that  the 
po  y  was  void  by  reason  of  concealment,  it  was  held 
in  \  iCturiti  tliat  the  assured  could  not  sue  till  after 
such  adjustment  (q).     This  does  not  seem  consistent 

(«)  Collins  V.  Locke,  4  Ap.  Ca.  67^,  4S  L.  J.  P.  C.  68,41  L.  T.  N  ". 
292,  28  W.  K.  189. 

(0)  I  B.  &  S.  7S2,  31  L.  J.  Q.  B.  17  (iSOi),  5  L.  T.  N.  S.  550,  8 
•'•'•V,  N.  S.  506. 

(p)  Goldstone  v.'Oi^loj'uc,  2  C.  &  I*.  550. 

{'i)  London  andlLancashirc  v.  Homy,  2  Victoria  Law  7, 
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with  the  last  case ;  and  in  a  case  in  Lower  Canada 
where  a  reference  was  made  to  valuers  without  waiver 
of  the  conditions  of  the  policy,  it  was  held  that  the 
insurer  had  not  lost  his  right  to  use  the  conditions  of 
the  policy  as  to  forfeiture  if  such  were  proved  (/'). 

Gorman  v.  TTand-in-Hand  (s)  was  the  case  of  a 
policy  containii  .■•  ''  venant  (subject  to  the  conditions 
endorsed  on  the  p  )  to  pay  or  make  good  all  loss 
or  damage  not  exceeding  the  amount  insured,  and  a 
Construction  condition  to  refer  differences,  "  which  condition  is  to 
torefer?'°"  be  deemed  and  taken  to  be  an  agreement  to  refer." 
The  court  held  that  this  meant  that  the  remedy  for 
the  breach  of  that  condition  was  action  or  application 
under  the  Irish  Common  Law  Procedure  Act,  1856, 
s.  16,  which  remedy  was  wholly  inapplicable  to  any 
provision  qualifying  the  covenant  to  pay,  and  postpon- 
ing the  cause  of  .iction  thereon  until  ascertainment  by 
arbitration,  since  application  under  the  statutes  pre- 
supposes an  existing  cause  of  action,  while  the  essence 
of  the  provision  qualifying  the  covenant  is  that  the 
cause  of  action  is  not  complete. 

A  policy  of  insurance  against  accident  contained  {t) 
a  condition  that  all  disputes  should,  if  the  assured 
or  his  legal  personal  representative  or  the  company 
required  it,  be  referred  to  arbitration  in  the  manner 
specified  in  the  company's  private  act  (»),  which 
empowered  the  court  or  a  judge  to  stay  proceed- 
Action  stayed,  ings  contrary  to  the  Act  (r).  The  court  ordered  a 
charged,  stay  of  proceedings  in  an  action,  as  no  issue  of  fraud 

was  raised,  and  no  reason  appeared  whj'  the  matter  in 
question  could  not  or  ought  not  to  be  referred  to 
arbitration. 


(r)  La  Rocque  v.  Royal,  23  Lr.  Can.  Jur.  217. 

(s)  1 1  Ir.  Rep.  C.  L.  224. 

(t)  Minifie  v.  Railway  Passengers,  dr.,  44  L.  T.  N.  S.  552. 

(u)  27,  28  Vict.  cxxv.  8.  33. 

(v)  Identical  with  sec,  li  of  Common  Law  Procedure  Act,  1854. 
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Some  discussion  has  arisen  on  the  question  whether  Right  to  sue 
if  fraud  were  chai'ged  this  would  entitle  the  plaintiff  to  question, 
a  jury.  Pollock,  B.,  in  Minific  v.  Railvxiy  Passengers, 
&c.  says,  "  Where  fraud  is  imputed  to  the  claimant, 
whether  he  be  the  assured  or  his  personal  represen- 
tative, it  would  be  difficult  to  say  that  the  plaintiff 
ought  not  to  have  the  opportunity  of  clearing  himself 
from  so  grave  a  personal  imputation  in  open  court "  {x). 

And  this  view  has  been  taken  in  Wallis  v.  Hirsch  (y), 
approved  in  Hirsch  v.  Im'  Tlmrn  (z).  Jessel,  M.  R.,  in 
Russell  V.  Russell  {ci),  expressed  himself  by  no  means 
satisfied  that  the  mere  desire  of  the  person  charging 
the  fraud  was  a  sufficient  reason  for  the  court  refusing 
to  send  the  case  to  arbitration,  although  if  the  person 
charging  the  fraud  did  not  desire  a  reference  the  court 
ought  to  investigate  the  circumstances,  and  might,  on  a 
prima  facie  case  of  fraud  being  shown,  in  the  exercise 
of  its  discretion  refuse  the  order.  Where,  however, 
the  person  charged  with  the  fraud  desires  an  investiga- 
tion before  a  public  tribunal,  the  court  ought,  said  his 
lordship,  as  a  rule,  to  exercise  its  discretion  and  to 
refuse  to  refer  the  matter  in  dispute  to  arbitration. 

On  this  principle  it  would  seem  that  Lord  Denman  Seaworthir.ess 
held,  in  Harrison  v.  Douglas,  3  Ad.  &  E.  396,  that  an  referred. 
issue   as  to  the  seaworthiness  of  a  vessel  was   for  a 
jury,  and  not  matter  of  reference  within  an  arbitration 
clause. 

And  in  Scotland  it  has  been  held  that  after  a  claim 
has  been  submitted  to  arbitration  and  awarded  on  in 
favour  of  the  insured,  the  insurers  could  still  raise  the 
question  of  fraud  (li). 


wmmmtmm 
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(x)  Minlfie  v.  Enilway  Paasenjert'  Assurance  Co.,  44  L.  T.  N.  S.  at  554. 
(y)  I  C.B.  N.  S,  316. 

{z)  4  C.  B.  N.  S.  569.     See  also  Wille?ford  v,   Watson,  8  Ch.  App. 
473,  42  L.  J.  Ch.  447,  28  L.  T.  N.  S.  428,  21  W.  R.  350. 
(a)  14  Ch.  D.  471  (1880),  at  p.  477,  49  L.  J.  Ch.  268. 
(6)  nereides  Ins.  Co,  v.  UunUr,\ie^  C.  S.  C.  (ist  series)  800. 
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lasue 

amounting  to 
fraud. 


Where  con- 
dition to  refer 
onus  on  party 
objectiuj,'. 


Aq  agreement  making  settlement  of  the  loss  in  a 
certain  way  a  condition  precedent  to  tlie  bringing  of 
an  action,  does  not  compel  the  party  to  submit  to 
arbitration  the  question  whether  or  not  the  policy  is 
void  by  reason  of  misrepresentation  as  to  the  condition 
of  the  property  insured  (c). 

Where  provision  is  made  by  the  policy  or  other 
means  for  reference  of  differences  to  arbitration,  any 
imma  facie  right  to  go  to  a  jury  is  lost,  and  the  party 
seeking  to  go  into  court  and  exclude  arbitration  must 
adduce  to  the  court  some  sufficient  reason  why  the 
matter  should  not  be  referred  to  arbitration.  If  they 
do  not,  the  court  is  quite  justified  in  being  satisfied 
that  none  such  exists  {d).  In  the  case  below  cited  on 
this  point  the  plaintiff*  had  sought  to  go  to  trial  not- 
withstanding an  arbitration  clause,  and  had  contended 
that  the  question  to  bo  tried  was  either  of  law,  as  to 
the  line  between  death  by  accident  and  death  by  dis- 
ease, upon  which  he  was  entitled  to  have  the  opinion 
of  the  court,  or  of  fraud,  which  would  entitle  h.im  to  a 
jury.  But  the  insurers  did  not  plead  fraud,  and  the 
sole  point  at  issue  was  the  conclusion  to  be  drawn 
from  a  2^ost-mortcm  examination. 

Point  of  law  Bacon,  V.-C,  has  decided  that  the  assured  is  not 

referred.  bound  to  Submit  a  legal   point  to  arbitration  before 

suing  (c).     The  right  to  have  the  matter  in  dispute 

referred  to  arbitration  may  be  waived. 


Waiver  of 
right  to 
arbitration. 


1.  Payment  of  money  into  court  in  an  action 
commenced  on  the  policy  has  been  held  waiver  of 
condition  precedent  as  to  deciding  disputes  by  arbitra- 
tion (/). 

2.  Taking  possession  of  the  insured   property  for 


(c)  Alexander  v.  Campbell,  41  L.  J.  Ch.  478,  27  L.  T.  N.  S.  25. 

(d)  Hodgson  v.  Railway  Passengers'  Assurance  Co.,  9  Q.  B.  D.  188. 

(e)  Alexander  v.  Campbell,  41  L.  J.  Ch.  478, 27  L.  T.  N.  S.  25. 
(/)  Harrison  v.  Douglas,  3  Ad.  &  E.  396. 
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purpose  of  repairs  (^).  In  the  case  of  a  ship  this 
would  be  acceptance  of  abandonment ;  in  the  case  of  a 
house  it  would  amount  to  election  to  reinstate. 

3.  Where  a  provision  is  made  for  reference,  the 
action,  it  seems,  may  be  maintained  if  the  insurers  have 
not  made  any  offer  to  refer  or  have  simply  refused  to 
pay  at  all  (//). 

Specific  performance  cannot  be  had  of  an  agreement  No  specific 
to  refer  (i),  nor  can  any  measure  of  damage  for  breach  ^JreeS°tV' 
of  such  an  agreement  be  easily  found,  except  by  adopt-  '"^^^r. 
ing  the  suggestion  of  Lord  Eldon  (/.•),  that  the  agree- 
ment should  contain  the  mention  of  a  fixed  sum  as 
agreed   and   liquidated    damages    for  any  attempt  by 
either  party  to  disregard  the  arbitration  clause,  and 
agreements  to  refer  may  be  indirectly  enforced  by  a 
motion  to  stay  proceedings  until   reference  had  under 
sec.  1 1  of  the  Common  Law  Procedure  Act,  1854  (I). 

Where  an  insurance  is  made  with  a  society,  under  insurnnce  in 
the  Friendly  Societies  [)n)  Act,  1875,  disputes  between  Societies. 
a  member  or  a  person  claiming  through  (;i)  a  member 
(his  heirs,  executors,  administrators,  and  assignees  or 
nominees  where  nomination  allowed),  or  claiming  under 
the  rules  of  a  registered  friendly  society,  and  the 
society  or  an  ofiicer  thereof,  must  be  decided  in  the 
manner  directed  by  the  rules  of  the  society,  and  the 
decision  so  made  is  binding  and  conclusive  on  all 
parties  without  appeal,  and  cannot  be  removed  into  any 
court  of  law  or  restrained  by  injunction.  Enforcement 
thereof  may  be  had  through  the  county  court.  The 
Act  contains  further  provisions  as  follows  : — 


{(/)  Cobb  V.  N.  E.  M.  Marine,  72  ISIass.  (6  Uriiy)  192, 

(/()  liobiiison  V.  Gcorf/e  Insurance  Co.,  17  Maine  131.     Milhiitdon  \. 
Atlantic,  8  Louisiana  (O.  S.)  558. 

(i)  Mexborou'/h  v.  lioiver,  7  Beav.  127,  Langdale. 

(k)  Street  v.  Rifjbi/,  6  V^s.  815. 

(l)  Ante,i>. 202,a.nd  t.iellodsonwRailway Passenfjers' Co.,<)(l.'B.'D,  188. 

\™)  38,  39  V     .  c.  60,  ss.  21,  22. 

(»)  Altered  to  meet  the  case  of  Kclsall  v.  Tyler,  25  L.  J.  Ex.  153. 
The  old  Act  had  "  on  account  of." 

0 
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Disputes  as  to 
olaims. 


THE  LAWS  OF  INSURAXCE. 

1.  Unless  the  rules  of  the  particulav  pnciety  forbid 
it,  the  parties  to  a  dispute  in  a  society  may  by  consent 
refer  the  matter  in  dispute  to  the  chief  registrar  or  the 
assistant  registrar  of  Friendly  Societies  in  Ireland  or 
Scotland. 

2.  Where  the  rules  provide  for  a  reference  to  Justices, 
a  court  of  summaiy  jurisdiction  is  to  decide  unless  the 
parties  choose  to  consent  to  go  to  the  county  court, 
in  which  case  that  court  is  empowered  to  hear  and 
determine  the  question  in  dispute. 

3.  Where  the  rules  of  a  society  contain  no  direction 
as  to  disputes,  and  no  decision  on  a  dispute  is  given 
within  forty  days  after  application  by  the  society  for  a 
reference,  under  its  rules  the  member  or  person 
aggrieved  may  apply  either  to  the  county  court  or  a 
court  of  summary  jurisdiction,  which  may  hear  and 
determine  the  matter  in  dispute. 

4.  The  court,  chief,  or  other  registrar,  may  at  the 
request  of  either  party  state  a  case  for  the  opinion  of 
the  Supreme  Court  of  Judicature  on  any  question  of 
law,  and  may  also  grant  to  either  party  such  discovery 
as  to  documents  and  otherwise  or  such  inspection  of 
documents  as  might  be  granted  by  any  court  of  law 
and  equity,  such  discovery  to  be  made  on  behalf  of  the 
society  by  such  officer  of  the  same,  as  such  court  or 
registrar  may  determine. 

It  was  for  a  time  thought,  owing  to  the  punctuation 
of  the  statute,  that  by  sec.  30  the  member  of  any 
friendly  society  whatsoever,  or  person  claiming  through 
him,  might,  notwithstanding  the  rules  of  the  society, 
apply  to  the  county  court  or  to  the  court  of  summary 
jurisdiction  for  the  place  where  such  members  and 
other  persons  resided,  and  that  such  court  might  settle 
the  dispute  in  manner  therein  provided  (0). 

(0)  Re  Alfred  Holt,  4  Q.  B.  D.  29. 
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In  Holt's  case  (p)  a  claim  was  made  by  the  repre-  Mode  of 


sentative  of  Thomas  Holt  for  ;^  1 4  as  funeral  allowance 
The  society  I'esisted,  and  the  claimant  applied  to  the 
magistrate,  though  the  rules  of  the  society  provided  for 
arbitration.  The  Queen's  Bench  Division  held  that 
he  was  entitled  to  do  so  under  sec.  30,  sub-sec.  10,  not- 
withstanding the  provisions  of  sec.  22.  But  42,  43 
Vic.  c.  9  was  immediately  passed,  declaring  that  sec.  30 
applied  only  to  such  friendly  societies,  registered  or  not, 
and  industrial  insurance  companies  as  receive  contribu- 
tions by  means  of  collectors  at  a  greater  distance  than 
ten  miles  from  the  registered  office  or  principal  place 
of  business  of  the  society  or  company.  So  Holt's  case 
has  no  longer  any  force.  But  sec.  2  2  is  so  far  controlled 
by  sec.  30  that  members  or  persons  claiming  through 
them,  where  the  society  on  which  they  claim  receives 
its  subscriptions  through  collectors  and  collects  outside 
a  radius  of  ten  miles  from  its  head  office,  may  sue  in 
their  domestic  forum  or  local  court  instead  of  arbitrat- 
ing. In  these  cases  the  defendant  is  made  to  follow 
the  plaintiff. 

( p)  4  Q.  B.  D.  29. 
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CHAPTER  X. 


INDEMNITY. 


All  policies  on  ^ll  policies  on  property  are  contracts  of  indemnity, 
contracts  of  and  the  law  will  not  permit  tbem  to  be  otiierwise  coii- 
indemuity.       ^^^.^^^  ^^-^      j^  -g  ^^^j^^  immaterial  what  may  Lo  tlio 

nature  of  tin  property  or  risl:  (h).  Even  in  the  case 
of  valued  policies,  '.v^hicli  are  rare,  except  in  marine 
insurance,  the  interest  of  the  assured  must  be 
provtl  (c).  And  the  vr.luation  only  dispenses  n-ilh 
proof  of  the  amount  of  such  interest,  ^'alued  iiro 
policies  are  practically  unknown  in  England  (d). 


Valued 
policies. 


Extent  of 
indemnity. 


While  insurance  is  a  contract  of  indemnity,  it  is  a 
contract  of  indemnity  only  to  the  amount  whereon 
prenaum  has  been  paid.  The  indemnity  is  limited  to 
the  amount  named  in  the  policy,  and  can  in  no  case 
exceed  that.  This  is  the  rule  as  to  specific  policies,  i.e., 
those  in  which  the  things  insured  are  constant  and  not 
variable  from  day  to  day,  as  in  the  case  of  merchandise. 
Such  policies  are  those  on  houses  and  buildings.  \Vhore 
the  policy  is  made  subject  to  the  conditions  of  average, 
and  the  goods  at  risk  exceed  in  value  the  amount 
insured  on  goods  in  the  place  named,  the  risk  only 
attaches  to  goods  to  the  amount  of  such  value.  As  to 
the  rest,  the  assured  must  abate  his  claim  for  indemnity, 
in  such  a  way  that  on  the  settlement  of  accounts 
between  the  parties  he  shall  have  borne  a  portion  of 


(a)  London  Assurance  v.  Salnshury  (1785),  3  Doug.  245.  Ooss  v. 
Withers,  2  Burr.  68.^,  697  (175S). 

(6)  Castellain  v.  Preston,  11  Q.  B.  D.  380,  $2  L.  J.  Q.  B.  3C6,  49  L.  T. 
N.  S.  29,  31  W.  R.  557. 

(c)  Lewis  V.  Rucker,  2  Burr.  1 170. 

(d)  Bitsett  V.  Royal  Exchange,  i  C.  S.  0.  (ist  series)  174. 
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tho  loss  proportionate  to  the  amount  by  which  he  was 
at  tho  time  of  the  loss  under-insured. 

The  contract  to  indemnify  made  by  a  policy  only  Indirect 
promises  indeumity  as  to  direct  damages.  No  damage  covered.'^" 
indirectly  resulting  from  the  happening  of  the  event 
insured  against  can  be  recovered  for.  Thus  damages 
for  loss  of  business  cannot  be  recovered  under  a  policy 
on  a  tavern  (t),  nor  for  want  of  occupancy,  or  wages 
paid  to  servants  thrown  out  of  work  by  the  destruction 
of  the  property  (/),  nor  under  an  accident  policy  for 
anything  but  the  expenses,  &c.,  attendant  thereon  {g). 
Damage  in  the  removal  of  furniture  or  by  fall  of  a  wall 
injured  by  the  fire,  or  by  water  used  in  putting  it  out, 
is  held  direct  (//). 

The  amount  of  the  indemnity  is  determined,  not  by  Indemnity= 
the  cost,  but  by  tho  value  at  the  date  of  the  loss  of 
that  which  is  insured.  By  value  is  meant  the  intrinsic 
or  market  value  on  the  day  of  tho  fire  or  other  mishap 
insured  against  (/).  But  as  regards  houses  full  in- 
demnity to  a  tenant  or  person  having  a  limited 
occupying  interest  therein  seems  to  include,  not  the 
mere  market  value  of  such  interest,  but  the  pecuniary 
value  plus  the  value  of  the  beneficial  enjoyment  (A-).  In 
such  case  indemnity  is  best  attained  by  reinstatement. 

A  policy   is  not   necessarily  a  contract  of  perfect 
indemnity  (/)   because  of  the  limit  of  amount  therein, 
and  because  of  certain  oilier  (pialitications  ;  such  as,  for  Deduction, 
instance,  the  marine  rule,  one-third  new  for  old,  which    ^^^  °^  ° 
has  sprung  up  by  the  custom  of  trade,  and  operates  in 


(()   W'ritjitt  V.  Pole,  I  A.  &  JO.  6.; I. 

[f)Mcnziis  V.  North  British,  y  C.  S.  C.  (2nd  series)  694,  following 
Wrl'jht  V.  I'ulc. 

{(j)  Theobald  v.  Railwaji  Passcmjcrs'  Assurance  Co.,  10  Ex.  45,  23  L.  J. 
Ex.  249,  18  Jur.  5S3,  23'L.  T.  222,  2  W.  K.  528. 

(h)  Johnstone  v.  West  of  Scotland  Co.,  7  C.  S.  C.  (ist  series)  53, 
p.  55.  note. 

((■)  Hercules  Co.  \:  Hunter,  14  C.  S.C.  (ist  series)  1137,  15C.  S.  C.  800. 

(k)  CastcUain  v,  Preston,  II  Q.  B.  L).  400,  per  Bowen,  L.-J.  See 
note  (6)  siqyra. 

(I)  Irving  v,  Manning,  i  H.  L.  0.  287,  307,  2  C.  B.  784. 
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niK  LAWS  OK  INSLRAM  K. 


some  cases  to  give  more  and  in  others  to  give  less 
than  complete  indemnity  {iii). 


Tliis  principle  has  in  Ireland  been  applied  to  fire 
insurance ;  but  it  was  said  by  Pennefather,  B,,  that 
no  settled  rule  of  deduction,  one-third  or  ono-tburth,  or 
of  any  other  sum,  existed  in  the  case  of  old  piomises  or 
property,  but  that  the  jury  might,  as  a  critei-ion  of  the 
actual  damage,  see  what  would  be  the  expense  of 
placing  new  machinery,  such  as  was  in  the  preuiiscf; 
before  the  lire,  and  deduct  therefrom  the  diflercnce  in 
value  between  the  new  and  the  old  (u),  since  the  cost 
of  repairing  is  an  element  in  the  damage  suffered  by 
the  assured  in  such  a  case.  Goods  and  furniture, 
especially  the  former,  can  of  course  be  replaced  without 
other  appreciable  expense  than  their  cost,  but  machinery 
and  the  like  required  fixing  and  setting  in  position, 
and  sometimes  such  work  is  costly  and  like  rebuilding. 


' 


Vance  V.  Foster  (n)  was  a  decision  on  circuit,  and  no 
case  seems  to  have  come  before  the  full  courts.  It  is 
clear  that  the  custom  to  fix  the  ratio  at  one-third  new 
for  old  is  not  established  as  to  fire  losses  on  land,  but 
that  similar  computation  is  necessary  to  prevent  over- 
compensation. 

Doctrine  of  The    doctrine   of   abandonment   intended  to  assist 

abandonment     ,,  ..,,..     ,  .,  t      i  i  .1 

applicable  to  the  pmiciple  ot  indemnity  seems  applicable  not  unlj' 
fire  insurance.  ^^  marine  but  to  fire  insurance,  lor  Brett,  L.  J., 
said  (0),  "  I  concur  in  what  has  been  said  by  Lord 
Blackburn  (jt),  that  abandonment  is  not  j)eculiav 
to  policies  of  marine  insurance ;  abandonment  is  part 
of  every  contract  of  indemnity.  Whenever,  there- 
Cm)  Aitchlson  v.  Lohir,  4  Apii.  Cas.  755,  762,  49  L.  J.  Q.  U,  123,  41 
L.  T.  N.  S.  323,  29  W.  R.  I. 

(n)    Vance  v.  Foster,  Ir.  Circ.  Kci)orts47  (1841).      Jlcrcides  v.  Hunter, 
14  C.  S.  C.  (1st  series)  1 137,  15  do.  Soo. 

(0)  Judtenbach  v.  M'Keiizic,  3  C.  V.  D.  467,  470,  38  L.  T.  X.  .S.  943, 
26  W.  R.  844. 

(p)  Jiaiikin  v.  Potter,  L.  R.  6,  H.  L.  83,  118,  42  L.  J.  C.  P.  169,  29  L. 
T.  N.  S.  142,  22  W.  R.  I.     See  aluo  ^Ja8on  v,  Sainaburi/,  3  Dong.  63. 
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fore,  there  is  a  contract  of  indemnity  and  a  claim 
under  it  for  an  absolute  indemnity,  there  must  be  an 
abandonment  on  tho  part  of  the  person  claiming 
indemnity  of  all  liis  right  in  respect  of  that  for  which 
be  receives  indemnity." 


Mr.  ^[arshall  thus  states  the  principle  upon  which  Principle  of 
tho  riglit  of  abandoning  rests  (q),  "  The  assured  may 
abandon  in  ovoiy  case  where,  by  the  happening  of  any 
of  the  misfortunes  or  perils  insured  against,  the  thing 
insured  is  so  damaged  and  spoiled,  or  tlie  charges  for 
its  salvage  are  so  high,  that  the  costs  of  repairing, 
'•estoring,  or  recovering  it  would  exceed  its  marketable 
,  alue  after  they  had  been  assured,  or  where  the  assured 
is  deprived  of  the  free  disposal  of  it  under  circumstances 
which  render  its  restitution  uncertain." 

Probably  one  reason  why  tho  doctrine  of  abandon-  Why  doctrine 
ment  is  not  more  frequently  applied  in  those  cases  ment'^rarely 
where  furuiture  or  goods  are  insured,  is  to  be  found  in  applied, 
the  nature  of  such  articles.  A  body  of  the  size  and 
complex  structure  of  a  ship  may  be  so  injured  as  to 
be  useless  for  its  special  practical  purposes  without 
becoming  of  no  saleable  value ;  and  in  such  a  case  it 
is  obviously  fair  that  such  value  should  be  surrendered 
to  the  insurer  when  he  pays  as  for  a  total  loss.  But 
such  things  as  goods  or  furniture  are,  when  considered 
singly,  of  a  umch  simpler,  smaller,  and  less  costly 
character,  and  many  of  them  are  usually  covered  by 
one  policy.  Where,  therefore,  a  part  is  injured  or 
destroyed,  the  damaged  articles  are  usually  paid  for  by 
the  insurer.  The  value  of  tho  injured  part  being  separate 
and  distinct  from,  and  not,  as  in  the  case  of  a  ship, 
inseparably  connected  with  tho  injured  part,  a  full  and 
i'air  deduction  in  respect  of  it  can  be  made  from  the 
amount  of  the  policy  ;  and  the  assured  is  in  no  degree 
injured  by  having  to  retain  the  uninjured  part  of  the 
subject-matter  of  the  insurance. 

(q)  Marshall  on  Insurance,  4  Ed.  452. 
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THE  LAWS  OF  INSURANCE. 


Usually  the  damaged  property  is  treated  as  salvage, 
and  sold  for  what  it  will  fetch,  the  sale  price  being 
accounted  for  between  the  parties. 

Principle  on  Whatever  the  diiliculties  arising  in  this  branch  of 

donment  rests  insurance  law,  it  is  clear  that  the  principle  upon  which 
applies  to         abandonment  rests,  r;,:.  indemnity,  does  applv,  as  the 

insurance  of  .  "  i  i   .  ' 

chattels.  insurer  is  entitled  on  payment  to  all  ways  and  means 

of  lessening  the  loss  (;•),  though  the  rule  as  to  notice 
of  abandonment  in  claims  for  a  constructive  total  loss  is 
marine  only. 


Where  an  insurer  elects  to  reinstate,  he  is  entitled 


Insurer 

reinstating, 

entitled  to  old  to  the  old  materials  left  by  the  lire,  and  in  any  case  he 

will  seek  to  reduce  the  amount  of  his  indemnity  by 

deducting  their  value. 

Right  of  "  When  the  person  indemnified  (the  assured)  has  a 

'"b"eci  */        right    to   indemnity,   and    has  elected  to   enforce  his 

insurance  after  claim,  the  chance  of  any  benefit  from  an  improvement 
claim  by  ,  ,.       i     ,     •      •  •   ,  t      i  •  i        - 

assured.  01  the  Value  01   what  is  in  existence,  and  the  risfc  oi 

any  loss  from  its  deterioration  are  transferred  from  the 
person  indemnified  to  those  Avho  indemnify :  and  there- 
fort,  if  the  state  of  things  is  such  that  steps  may  be 
taken  to  improve  the  value  of  what  remains,  or  to 
preserve  it  from  further  deterioration,  such  steps  from 
the  moment  of  election  concern  the  party  indemnifying, 
who  ought,  therefore,  to  be  informed  ])romplly  of  tlie 
election  to  come  upon  him,  in  order  that  he  may,  if  he 
pleases,  take  steps  for  his  own  protection  (.s). 

In  fire  insurance  this  is  elfected  by  recpiiring 
immediate  notice  of  a  lire,  and  ol)taining  license  by  a 
condition  in  the  policy  to  enter  the  premises  insured 
or  wherein  the  things  insured  are. 


(r)  Rankin  v.  Potter,  L.  K.  6  II.  L.  83  at  118,  42  L.  J.  C.  1\  169, 
29  L.  T.  X.  S.  142,  22  \V.  H.  I.  Kaltinbach  v.  M'Kevzie,  3  C.  T.  1>. 
467,  38  L.  T.  X.  S.  943,  26  W.  R.  844. 

(s)  Blackburn,  J.,  Rankin  v.  Potter,  L.  R.  6  II.  L.  83,  I19. 
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ilvage, 
beino- 


On  general  principles  of  law  (not  cc^^ned  to  marine  Assured's 
insurance)  an  election  once  determiaecl  is  determined  for  cial^m^or*** 
ever,  and  such  a  determination  is  made  by  any  act  that  paitial  losa 
6UOWS  it  to  be  made.     And  therefore  anything  which 
indicates  that  the  person  indemnified  has  determined 
to  take   to   himself  the    chance   of   benefit   from   an 
increased  value  in  the  part  saved,  and  only  claim  for 
the  partial  loss,  will  determine  his  election  to  do  so  {t). 


A  valued  policy  is  a  contract  of  indemnity  to  the 
owner,  to  the  amount  at  which  the  property  is  valued 
in  the  policy.  The  assured,  if  he  has  received  on 
other  policies,  can  only  ask  for  such  a  sum  as,  with 
that  already  received,  will  give  him  the  amount  which 
the  insurers  by  the  policy  sued  or  have  bargained  to 
give  him.  The  amount  already  received  is  to  be 
treated  as  sahago  received  by  the  owner  after  con- 
structive total  loss.  He  and  the  insurer  arc  both  estopped 
from  denying  the  value  stated  in  the  policy  {a). 


Va 
iiid 
am 

v.,1 


oiiuntv  tu 

DUMt  of 
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The  insurer,  having  contracted  to  indemnily,  could  insurer  can't 
not    insist    on    others    being    sued    lirst     who    wore  pr^inarliy*"^*^ 

primarih-  liable  Ir),  or  on  consolidation  of  his  action  li'^We  to  be 

.,,,,'  ,  .  ,.  sued  first. 

With  others,  by  the  same  assured  agamst  other  insurers 

in  respect  of  the  same  loss  (x).     And  it  is  no  defence  to 

an  action  by  the  assured  against  the  party  causing  the 

damage,  that  the  assured  has  been  paid  by  his  insurers  (^). 

Si  brogatiou,  according  to  the  older  and  narrowf.T  Subrogntion, 
view    is  the    treating    of  an  insurer,    who   has   paid 
a    k  3S,    I'or    which    some    other   person    is    primarily 
Uable,  to  tho  assured,  as  standing  in  the  place  of  the 


(t)  lilackbuni,  .1.,  in  linnklii  v.  I\itk>;  L.  IJ.  G,  H.  L.  83,  119.  And 
Huu  Cl'iuj/i  V.  Loiuiun  and  Sorlk-WisUrn  Riidirmj,  L.  K.  7  1\\,  20,  34, 
41^  li.  .).  i:.\.  17,  25  Ji.  T.  X.  S.  70S,  20  \V.  K.  169.  Milc/n/l  V.  Ldic, 
I  T.  K.  OuS,  exphiiiiud  in  Ji'iiLi:  v.  ,'<ii/rttdi.>r,  3  Jjing.  N.  C  206. 

(«)  J^ritce  V.  Jones,  32  L.  J.  Ex.  132,  7  L.  T.  >,.  .S.  74S,  9  Jur.  N.  S. 
62S,  u  W.  K.  371. 

((•)  Didinsun  v.  Jardinc,  16  W.  K.  1169,  iS  L.  T.  X.  S.  717,  L.  R. 
3  C.  P.  639. 

(j)  M'Grcfior  v.  Uors/ 


(•>■) 


rcgor  v.  IJors/all,  3  M.  &  W.  320. 


(//)  J'ropdlor  Monlkdlo  v.  MoUison,  17  Howard  U.  S.  152.     Yata 
V,  Whik,  4  Bing.  N.  C.  272. 
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assured  so  far  as  regards  his  rights  of  action  against 
such  persons.  In  the  Irench  law  subrogation  is 
defined  thus  :  "  La  suhrogation  dcpcrsonnc  a  licit  quand 
le  iKiymcnt  fait  imr  uti  tiers  netcint  2)as  la  dette,  et 
transmct  a  cclid  qui  a  payd  Ics  droits  du  cre'ancicr"  (s). 
Subrogation  constitutes  part  of  the  law  of  indemnity, 
and  as  such  includes  more  than  the  mere  transference 
to  the  insurer  of  existing  rights  of  action  against  third 
parties  vested  in  the  assured  in  respect  of  the  loss. 

Probably  the  best  and  most  inclusive  as  well  as  the 
most  recent  definition  of  subrogation,  has  been  given 
Sir  w.  Brett,  by  the  present  Master  of  the  Rolls,  Sir  W.  B.  Brett,  iu 
Castellain  v.  Frcstoit,  (a),  as  follows  : — "  As  between  the 
insurer  and  the  assured,  the  insurer  is  entitled  to  the 
advantage  of  every  right  of  the  assured,  whether  such 
right  consists  in  contract  fulfilled  or  unfulfilled,  or  iu 
remedy  for  tort  capable  of  being  insisted  upon,  or  already 
insisted  on,  or  in  any  other  right,  whether  by  way  of  con- 
dition or  otherwise,  r/hicli  can  be  or  has  been  exercised 
or  has  accrued  ;  and  wliether  such  right  could  or  could 
not  be  enforced  by  the  insurer  in  the  name  of  the  assured, 
by  the  exercise  or  acfpiii  ing  of  which  right  or  condition 
the  ^'iss  against  which  the  assured  is  insured  can  bo 
or  has  been  diminished.  That  seems  to  put  this  doctrine 
of  subrogation  in  the  largest  possible  form  ;  and  if  in 
that  form,  largo  as  it  is,  it  is  short  of  fulfilling  that 
which  is  the  fundamental  condition,  I  must  have 
omitted  to  state  something  which  ought  to  havo  been 
stated  "  (b). 

As  to  anything  not  within  tlie  definition,  the  general 
law  of  indemnity  must  be  looked  at  (r),  and  this  defini- 
tion is  consonant  with  the  view  of  Lord  Blackburn  (</), 

(;)  ^^  D.alldZ  .T»nisj)'U(Irncu  (itinienilf,  p.  39Q,  §  1817. 

('»)  II  Q.  13.  D.  3S1,  3S6,  52  L.  J.  il  15.  366,  49  L.  T.  X.  S.  29,  31 

W.  K.  557. 

{h)  .Siiiiiu  case,  3S6. 

(c)  Same  case,  404,  Bdweii,  L.  J. 

((/)  Bnnmnd  v.  lindocaiKichi,  7  A.  C.  333,  339,  31  W.  K.  65,  51  L.  J. 
Q.  B,  548,  47  L.  T.  N.  S.  277. 
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recoverable  by 
assured. 


who  states  the  principle  somewhat  more  briefly  and 
generally. 

The  mere  payment  of  a  loss  by  the  insurer  does  not 
afford  any  defence  to  a  person  whose  fault  has  been  the 
cause  of  the  loss  in  an  action  bi'ought  against  the  latter 
by  the  assured.  But  the  insurer  acquires  by  such 
payment  a  corresponding  right  in  any  damages  recover- 
able by  the  assured  against  the  wrong-doer  or  other 
party  responsible  ibr  the  loss  ((,).  This  right  rests 
upon  the  ground  that  the  insurer's  contract  is  in  the 
nature  of  a  contract  of  indemnity,  and  that  he  is  there- 
fore entitled,  upon  paying  a  sum  for  which  others  are 
primarily  liable  to  the  assured,  to  be  proportionably 
subroiTfated  to  the  rijjrht  of  action  of  the  assured  acrainst 
them.  The  amount  which,  by  the  effect  of  the 
contract  of  insurance,  and  of  the  payment  of  a  loss 
under  it,  the  insurfrs  would  have  a  right  to  recover  to 
their  own  use  from  the  person  whoso  fault  wa=  '^o 
cause  of  the  loss,  the  insurers  would  have  the  rigm  t'> 
release  and  assign  to  such  person,  who  would  then  ha\  e 
a  claim  to  a  deduction  on  this  account  from  the  damages 
to  be  recovered  against  hiui  by  the  assured.  This  claim 
to  a  deduction  does  not  arise  out  of  any  right  inherent 
in  such  person,  but  out  of  the  right  so  derived  from  the 
insurers  (/). 


The  law  is  so  stringent  as  to  the  principle  of  in-  policy  without 
deunuty,   that  policies  without  benefit  of  salvage  are  ^"^"^^^ "( 

''  '^  ,  °  salvage  illegal. 

in  express  terms  made  illegal  {(/).  As  the  doctrine  of 
abandonment  is  seldom  applied  to  any  but  marine 
risks,    questions    of   salvage    do    not    arise    so    often 


If  insurers 

'■-<c. 

assign  their 
subrogated 

right  to  person 

causing  loss,  it 

■   -.-«s. 

may  be  defence 

in  assured's 

action  against 

['Zr--* 

hiui. 

Y 
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'■  » 
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(<■)  lidiiihtJl  V.  Cockran,  i  Ves.  Scnr.  y8.  M((iS"ii  v.  .'^ninslinr//,  jUoug. 
61.  London  Assurance  v,  .y^i'/isiinv/,  3  Doug.  245.  Dark  v.  lilytiiinij, 
2  13.  &  C.  254.  Bradburn  v.  Urcat  \\\>tirii  liniln-Ky,  L.  II.  10  E.x.  I, 
44  L.  J.  Ex.  9,  31  L.  T.  X.  .S.  464,  23  W.  li.  48.  YaUa  v.  1 1  Vi  (7e,  4  Bing. 
2s'.  C.  2S3.  The  I'otoniac,  105  U.  S.  (15  Otto)  630,  per  Gray,  J.  Sniid- 
mure  v.  Australian  Uadijlit,  2  N.  S.  W.  Law  219. 
The  Potomac,  ubi  supra. 


(/) 


85' 


(y)  AUkiHH  V.  Jni,e,  2  C.  P.  D.  375,  46  L.  J.  C.  P.  S24,  36  L.  T.  N.  S. 
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in  fire  policies.  But  the  amount  of  salvage  is  always 
an  element  in  the  compvitation  of  damages  by  iire, 
exce^ot  where  the  insurers  elect  to  take  the  salvage 
and  pay  in  I'ull,  reimbursing  themselves  so  I'ar  as  thoy 
can  by  selling  the  salvage  for  what  it  will  fetch. 


Position  of 
insurer  .as  to 
salvage  autl 
damage. 


Generally  speaking,  as  to  salvage  the  insurer  stands 
in  the  place  of  the  assured,  and  can  claim  all  that  is 
salved  ;  and  as  to  damage,  the  insurer  is  entitled  to  use 
and  exercise  the  ways  and  means  open  to  the  assured 
for  diminishing  the  loss  and  obtaining  compensation  {h). 


Defences 

against  assured 
good  against 
subrogated 
insurer. 


An  insurer  suing  tlie  party  through  whose  fault  the 
loss  occurred,  can  only  assert  the  right  of  the  assured, 
and  will  bo  subject  to  any  defences  or  equities  which 
would  be  good  against  liim.  Thus  where  damage 
occurred  through  contributory  negligence,  that  defence 
would  be  an  answer  to  the  action  of  the  subrogated 
insurer.  Again,  if  two  ships  of  the  same  owner  collided 
by  the  fault  of  one  to  the  destruction  of  the  other,  the 
insurers  could  not  sue  the  owner,  since  they  claim  under 
him  (i). 

Insurer  As  between  common  carrier  and  insurer,  tiie  lialnlity 

subrogation  ^^  theowncr  of  the  goods  carried  and  insured  is  primarily 
against  carrier.  Qi;^  the  carrier,  while  the  liability  of  tlu^  insurer  is  only 
secondary,  aiid  this,  whether  the  contract  of  carriage 
is  or  is  not  tirst  in  point  of  time  (/,•).  Consef[ucnt]y 
the  insurer  is  entitled  to  subrogation  and  not  to  con- 
tribution from  the  carrier. 


Reinsurer.  Reinsurers  in  America,  on  payment  of  their  propor- 

tion of  a  loss,  have  been  allowed  to  sue  in  Admiralty 
against  the  carrier  of  the  goods  injured.  Th(>  (juestion 
in  any  case  seems  to  be  merely  one  of  procedure,  as  a 


(/()  Jiiinthtll  V.  ('(iclni II ,  I  Vcs.  Seiir.  98.     London  Assurance  v.  Snins- 
bur  I/,  3  DdUg.  245,  253.      CiisUlldiii  v.  J'rcston,  ubi  .-up, 
(/)  Simp.wn  \.  Thompson,  3  A.  C.  279,  38  L.  T.  >i.  S.  I. 
[k)  Hail  V.  Railroad  Co.,  13  Wallace  U.  S.  367. 
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reinsurer  is  clearly  subrogated  to  the  insurer's  rights, 
and  so  to  those  of  the  assured  (I)  and  any  salvage  or 
benefit  thereof  (m). 

A  person  partially  insured  can  also  sue  any  party  Partial 
primarily  liable   for  the  loss.     Such  party   may  not  l^^'j  ^^ersof 
profit  by  the  insurance.     But  the  assured  will  recover  primarily 
(as  to  the  balance  in  excess  of  indemnity)  as  trustee 
for  the  insurer  (/<). 


If  a  fire  is  caused  by  the  negligence  of  servants  of  Negligence  of 
a  railway  or  steamer  (o),  the  insurers  are  entitled  to  *^^^*'^*'' 
subrogation.      So  also  in  case  of  negligence  by  muni-  Of  municipal 
cipal  authorities  (^j).     So  also  for  damage  by  collision  Collision, 
between  river  steamers  (fj). 


Where  the  amount  insured  and  paid  is  less  than  the  where  insur- 
value  of  tlie  subject-matter  of  tlie  insurance  or  the  tj"^f/^j\^,jj!fgg^ 
damafifo  done   thereto,   an    action   af]'ainst   the   person  assured  is 

•11       •  1  111-  uuminus  litis 

responsible  lor  the  damage  should  be  in  the  name  of  against  wrong- 
tlie  assured,  who  would  be  tlie  dominn.-i  litis,  and  not '  °^^' 
obliged    to    lend    his    name  to   the   insurers   for   the 
purpose  of  proceedings  by  them. 

In  such  a  case  the  assured  should  sue  for  the  whole  Assured  must 
damage,  and  not  release  the  action  collusively  or  com-  Jl^'sVm^'i^Hils. 
promise  it  in  any  way  injuriousl}'  to  the  insurers,  and 
he  will  be  accountable  for  the  proceeds  of  such  action 
so  far  as  they  with  the  insurance  exceed  complete 
indemnity,  and  ho  will  be  liable  for  anj'thiug  done  in 
violation  of  his  equitable  duty  to  the  insurers  (/•). 


(/)  Tlie  Ocean  Wave,  5  Bissoll  (C.  Ct.  U.  S.)  378. 

(in)  Ddavare  Co.  v.  Quaker  City  Co.,  3  (Jrant  (Penn.)  71. 

(n)  See  //(///  V.  J\\iilr<'(id  Co.,  13  Wallace  (U.  S.)  367,  and  cases 
there  cullected.     Comnurrinl  Union  v.  Lintiv,  infra,  nute  (;(). 

{o)  Qiuhiv  Fire  v.  .bV.  /.oiii.'^,  7  INlnnre  P.  C.  2S6,  i  Lr.  Can.  Rep.  222. 

(/))  Jicesor  V.  J'nirincial  In.iuriinci  C/.,  }}  V.  V.  ((^.  13.)  357.  Cum- 
viercial  Cnion  v.  Lister,  9  Cli.  A.  4S3,  43  L.  J.  Cli.  601.  Darrell  v. 
Tihbita,  5  Q.  13.  D.  560,  50  L.  J.  q.  B.  33,  42  L.  T.  N.  S.  797,  29  W. 
K.  66. 

(7)  Potomac,  105  U.  S.  (15  Otto)  630. 

{»■)  London  AituruHcey,  Hainsbury,  3  Douglas  245,  Willea.  J.    Smid- 
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Assured  can-        In  the  very  recent  Australian  case  of  Smidmore  v. 
hi8urer^s\ight  Australian   Gaslight   Comjmny,  the    insured    property 

to  subrogation  ^^^^  injured   by  an   explosion  of  ffas  due  to  the  de- 
er to  use  J  /  '  '^  . 
assured'sname.  fendants'  negligence.      The  assured,  in  consideration  of 

compensation  for  such   of  the    damage   as    was    not 

covered  by  insurance,    gave    to    the     defendants    an 

absolute  release  from  all  claims  of  him  (the  assured)  on 

the  defendants,  and  covenanted  not  to  let  any  one  use 

his  name  in  bringing  any  action  against  the  defendants 

in  respect  of  the  said  damage.      It  was  held  that  the 

insurers  having  paid,  could  sue  in  the  assured's  name, 

whether  he  liked  it  or  not,  and  that  the  release  applied 

only  to  the  uninsured  part  of  the  loss,  that  alone  being 

mentioned  in  the  recitals  {s). 


No  defence  to 
insurers  that 
other  jiaitiea 
first  liable. 


Money 
received  by 
assured  after 
payment  by 
insurers, 
enures  to 
their  benefit. 


The  insurers  cannot  plead  as  i  defence  to  an  action 
against  them  that  other  parties,  not  insurers,  are  first 
liable  and  should  be  first  sued  {t).  In  this  respect 
they  are  like  sureties,  and  having  undertaken  to 
indemnify  against  tL  i  loss  of  the  thing  insured,  they 
cannot  escape  from  tl^e  performance  of  their  under- 
taking by  showing  the  c>  use  of  its  loss  to  be  the  fault 
of  a  third  person. 

If  the  assured,  after  payment  by  the  insurers, 
obtains  by  action  (or  otherwise  than  by  special  gift  not 
intended  to  be  by  way  of  indemnity  (^ii)  ),  any  money 
(or  other  indemnity  which  has  a  money  equivalent  (r) ), 
which  together  with  the  sum  received  from  the  insurers 
exceeds  the  total  value  of  the  property  insured,  the 
insurer  will  be  entitled  to  recover  from  the  assured  the 
amount  of  such  surplus  (.»•). 

more  v.  Australian  Gas  Lif/ht  Co.,  2  N.  S.  W.  Law  219.  Commcrcinl 
Union  V.  Liater,  9  Ch.  Ap.  4S3,  43  L.  J.  Ch.  601.  Shnpson  v.  Thomv- 
son,  3  Ap.  Ca.  279,  293,  3S  L.  T.  X.  S.  i. 

(s)  Smidmore  v.  Australian  Gasliqht  Co.,  2  N.  S.  W.  Law  219. 

(t)  Bidinson  v.  Jardiw,  L.  R.  3  C.  T.  639,  i8  L.  T.  N.  S.  717,  16 
W.  R.  1 1 69. 

(it)  Burnand  v.  Rodocanachi,  7  A.  C.  333,  51  L.  J.  Q.  B.  548,  47 
L.  T.  N.  S.  277,  31  W.  R.  65. 

(v)  Darrell  v.  Tibhils,  5  Q.  B.  D.  560,  50  L.  J.  Q.  B.  33,  42  L.  T. 
N.  S.  797,  29  W.  R.  66. 

(x)  Castellain  v.  Preston,  11  Q.  B.  I).  380,  52  L.  .J,  Q.  B.  366,  49 
L.  T.  N.  S.  29,  31  W.  R.  557. 
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The  principle  laid   down  in  Barrel  v.  Tilibets  was  Principle  of 
asserted  in  1859  in  Lower  Canada  in  what  seemed  a  explained^ 


on 


case  of  first  impression  (?/),  the  facts  of  which  were  as  "'^urance  bv 
follows : — 


A  man  sold  land  and  took  a  mortgage  in  lieu  of 
cash  from  the  purchaser,  with  an  undertaking  to  build 
and  insure  as  a  security.  He  insured  his  niorto-aore 
interest  at  £600.  The  buildings  were  erected,  insured, 
and  burnt ;  but  before  the  morttjawee  brougrht  his 
action,  the  purchaser  reinstated  {z).  The  court  refused 
to  allow  the  mortgagee  to  recover  on  his  policy,  and 
laid  down  the  law  as  follows  : — 


1.  The  contract  of  insurance  being  a  contract  of 
indemnity,  it  is  the  actual  loss  alone  which  can  be 
the  basis  of  computation  under  the  contract,  and  the 
loss  must  be  determined  by  the  actual  state  of  the 
case  at  the  time  of  action  brought  (a). 

2.  The  insurance  in  the  case  of  a  mort»aofee  insurinsr 
the  house  or  corpvs  on  which  the  mortgage  I'ests,  and 
in  the  possession  of  the  mortgagor  or  owner  thereof  at 
the  time  of  effecting  the  insurance,  is  a  special  insurance 
of  the  mortgagee's  interest  in  the  thing  insured,  and  is 
limited  to  the  interest  specified  in  the  policy  itself  (i). 

3.  The  special  interest  thus  insured  by  the  mort- 
gagee is  not  the  safety  of  the  whole  property  insured, 
but  only  so  much  of  it  as  may  be  necessary  to  cover 
his  mortgage  debt, 

4.  In  the  present  instance  the  constitnt  or  charge 
which  was  insured  to  the  extent  of  ^400  on  the 
buildings  erected  on  the  land  sold,  as  a  security  for 
the  payment  of  the  constitvt,   is   amply  covered  and 


:;0 


(?/)  Matthewson  v.  Wentem,  4  Lr.  Can.  Jur.  57,  10  Lr.  Can.  Rep.  8. 

(z)  See  Hamilton  v.  Mendes,  2  Burr  1198. 

(a)  Parsons'  Merc.  Law,  509. 

(6)  Matthewson  v.  Western,  4  Lr.  Can.  Jur.  57,  10  Lr.  Can.  Rep.  8. 
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protected  by  the  value  of  the  buildings,  erected  by  the 
debtor  of  the  constitnt,  on  the  land  after  the  fire  had  oc- 
curred and  before  action  brought,  "  so  that  the  security 
of  the  plaintiff  is  not  in  any  way  impaired  or  diminished, 
and  consequently  no  loss  in  fact  has  been  sustained." 

Whilst  the  mortgagor  is  not  entitled  to  the  benefit 
of  the  mortgagee's  contract,  the  mortgagee  is  not  entitled 
to  be  indemnified  from  two  quarters. 

of  Subrogation  by  an  insurer  to  the  I'ights  of  a  mort- 
gagee has  been  doubted  in  Canada  (c),  but  in  this  case 
the  insurance  was  in  effect  the  mortgagor's  being  at  his 
costs  and  charges,  and  on  his  interest. 

Wilson,  J.,  there  well  said,  "  The  question  can  only 
arise  when  the  mortgagee  of  his  own  motion,  and  at  his 
own  risk  and  expense,  and  for  his  sole  benefit,  makes 
the  insurance,  and  when  the  insurance  money  is  as 
great  or  greater  than  the  debt.  If  the  debt  is  greater, 
the  insurers  can  never  claim  more  than  a  right  to  par- 
ticipate in  the  debt  to  the  amount  greater  than  or 
equal  to  the  insurance  money."  And  the  difficulties 
and  solution  here  suggested  have  presented  themselves 
to  our  courts  {d).  In  CastcUain  v.  Preston,  the  court, 
pressed  by  the  difficulties  as  to  specific  performance, 
refrained  (though  by  a  majority  so  inclined)  from 
laying  it  down  as  law  that  an  insurer  who  has  to  pay  {f) 
the  assured  (an  unpaid  vendor),  still  in  possession  of 
the  property  insured,  and  having  a  lien  thereon  for  the 
purchase-money  enforceable  notwithstanding  the  fire, 
would  be  entitled  to  enforce  that  lien  against  the  pur- 
chaser. 

Still  in  a  very  recent  Lower  Canada  case  the  courts 
have  held  that  a  mortgagee  who  has  insured  property 


(c)  Reesor  v.  Provincial,  dc  Co.,  33  (U.  C.)  Q.  li.  357. 
(rf)  Ibid.  369. 

(e)  CoUinfjrid(/e  v.  Royal  L'xohan'/e,  3  Q.  B.  D.   173,  47  L.  J.  Q.  E. 
2,  37  L.  T.  N.  S.  525,  26  W.  R.  1 12. 
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and  received  the  value  from  an  insurer  cannot  recover 
from  a  mortgaj^or  (after  he  has  been  paid  by  the  in- 
surer) on  the  principle  of  the  civil  law.  Jiona  fulcfi  von 
'patitur  ut  his  idem  crlffundrr  (/).  'I'lio  English  law  would  Securities  in 
let  him  recover  where  he  paid  the  premiums  out  of  his  '  "' 
own  pocket  under  circumstances  which  did  not  entitle 
hira  to  charge  them  to  the  mortgagor,  but  ho  would  so 
recover  for  the  benefit  of  the  insurers  who  are  entitled 
on  payment  to  bo  suln'ogatod  to  his  rights  (1/)  indepen- 
dently of  stipulation  to  that  eft'ect,  though  such  a  term 
is  contained  in  some  American  policies  (//). 

The  Canadian  decision  went  on  hrna/r'tfcs,  but  while 
it  prevents  the  mortgagee  froui  taking  with  both  hands, 
it  gives  the  mortgagor  the  benolit  of  a  security  for 
which,  i\v  hypollirsi,  he  did  not  and  could  not  bo 
made  liable  to  pay,  and  goes  counter  to  the  ruling 
principle  of  insurance,  indemnity  (/'). 

Sometimes  insurers  contract  for  subrogation,  as  in  a  Condition  in 
recent  American  case  before  the  Supremo  C(MH't,  where  jjubrLltLn. 
a  vessel  was  valued  at  $75,000,  and  insured  in  all  at 
$50,000  by  several  insurers,  the  valuation  was  speci- 
fied in  each  policy,  and  each  policy  also  contained  this 
provision. 

"  Whenever  this  company  shall  pay  any  loss,  the 
assured  agrees  to  assign  over  to  the  said  company  all 
right  to  recover  satisfaction  therefor  from  any  other 
person  or  persons,  town  or  corporation,  or  the  United 
States  Government,  or  to  prosecute  therefor  at  the 
charge  and  for  tho  account  of  the  company  if  requested, 
and  the  said  company  shall  be  entitled  10  such  propor- 
tion of  the  said  damages  recovered  as  the  amount  insured 
by  them  bears  to  the  valuation  of  the  said  vessel." 

(/)  ArcluunhauU  v.  La  Mere,  26  Lr.  Can.  Jur.  236  (1SS2). 
('/)  Burton  v.  (rove  District  Mutual,  12  (Jrant  (U.  C.)  156.    Custcllain 
V.  Preston,  1 1  Q.  13.  D.  380,  52  L.  J.  q.  B.  366, 49  L.  T.  N.  S.  29,  31  W.  R. 

557- 
(/()  IVew  Enr/land  Fire,  dr.  Co.  v.  Wetmore,  32  Illinois  221. 
(i)  See  per  James,  J.,  in  Ru/nor  v.  Preston,  18  Ch.  D.  I,  50  L.  J  CIi. 


33 


•< 


I — 


(i) 


472,  44  L.  T.  N.  S.  787,  29  W.  R.  547. 
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Assignment  by      A  collision  occni'vecl,  the  insurers  paid  tlio  assured 
tortfea8o*r°of     tlioir   proportion    of  tlie    loss,    and   assigned    over  to 

subrogated       ^]^q   owners   of  tlie  shin   to  1)lanie  all  their  riyht  to 
rights  18  ft  ,   .  .  ,  ,         ' 

defence.  any  damage  arising  out  of  the  collision.      1'he  owners 

of  the  injured  vessel  brought  their  action  for  the  damage, 

and  the  assignment  of  the  insurer's  rights  was  pleaded 

in  defence. 

The  United  States  Supremo  Court  held — 

1.  That  the  insurers  had  no  right  to  more  than  two- 
thirds  of  the  damages  recovered. 

2.  That  the  plaintiff'  having  been  equfdly  in  fault, 
only  half  damages  could  be  recovered,  and  that  ui'  that 
half  only  one-third  could  be  set  (iff'  under  the  assign- 
ment (/ ). 

Extent  of    _         lusurei's  are  only  entitled  to  dnmnges  foi-  an   injury 
insurer's  claim  r.  \  •  i    •^         ^  •  i  i  .  \  i-  i 

by  subrogation  •'^^i'  ^vluch  they  Jiave  paid,  and  to  sueli   ])i'oportion  only 

wliere policy     ^^  thoso  damaofes  as  the  amount  insured  bears  to  tin- 

valued  and  _  _       " 

where  not.        valuation    in    the    policies    (/)  ;     if    they    bo    valued 

policies,   in  which  case  the  insured  is  estop]ied   from 

setting    up   any   other  standard   of  valuation   against 

the  insurers  (m)  ;   or  if  they  be  not  valued,  which  is  a 

simpler  case,  only  to  the  extent  of  the  indemnity  paid 

by  them. 

If  the  assured  only  gets  half  his  damage  as  in  colli- 
sion, the  insurer,  who  has  insured  two-thirds  of  the 
whole  value,  will  only  get  one-third  of  the  damage 
awarded,  as  by  his  contract  ho  was  liable  for  two- 
thirds  of  the  whole,  not  two-thirds  of  half  the  dam- 
age (n). 


(k)  Tlic  Totomac,  105  U.  S.  (15  Otto)  630. 

(/)  Ibid. 

{m)  XoriJ)-K(i stern  hiRumnrc.  Co.  v.  Avmstronri,  L.  T{.  5  Q.  ]}.  244, 
39  L.  .T.  Q.  B.  81,  21  L.  T,  N.  S.  822,  18  W.K.  520!  doubti-d  in  ihn;,a„<(  v. 
Jiodocanachi,  7  A.  C.  333,  51  L.  -T.  <^>  ]'>.  548,  47  L,  T.  N.  .S.  277,  31 
W.  R.  65. 

(n)  So  in  America,  the  Potomac,  supra. 
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Contribution   takes  placo  where   difl'crent   insurers  Contribution 

,1  •    i.         i.    •  1.      i>  l.^  occurs  when 

insure  tlie  same  interest  111   respect  ot  tlio  same  pro- sfjmo  i„tp,e8t 

perty  and  the  same  perils  (0).     The  conditions  in  a  Jj'|^"^"^|.^^ 

Ih-e  policy  aim  at  increasin«ij  the  occasions  for  contri-  insurers. 

bution. 

And  insurers  often  stipulate  that  the  assured  shall 
furnish  the  names  of  other  ofliccs  with  which  he  has 
]K»licies,  in  order  that  they  may  have  the  proposals  the 
same  as  those  other  companies,  so  that  policies  may  bo 
in  similar  terms  and  contribution  facilitated  (p ). 


The  assured  mav,  but  is  not  bound  to  sue  all  his  Insurers' 

,         •      -        ,  4.1  1     1     li:il)ility  joint 

insurers    ton^ether.      Ur    lie    may    recover    tlu'    whole  ami  spvuml. 

amouut  of  his  damage  from  one,  and  let  that  one  seek 

contribution  to  ivindjursc  himself,  just  as  a  (guaranteed 

creditor  has  a  choice  of  rcnu'dies.  and  may  at  his  o])tion 

proceed  at^ainst  tlu'  principal  or  his  sui'cties  (7). 

Contribution    onlv    can    lake    place    wliere    double  Tlie  total  of 
insurance  exists,  i.r.,  where  one  or  more  policies  have  nmat^exceed^' 
been  taken  out,  the  total  amouut  whereof  exceeds  the  **'"• 
total  value  of  the  subject-matter  insured. 

The  assui'ed,  being  entitled  only  to  ind(unuity,  can 
only  recover  the  amount  of  his  loss.  And  he  is 
entitled  to  sue  his  insurers  separately  or  successively 
until  he  has  been  recouped  in  full.  'J'o  such  action 
or  actions  it  is  a  good  defence  that  the  assured  has 
been  already  indemnified  wholly  or  in  part  by  other 
iusurers. 

The  insurer,  on  the  other  hand,  is  onlv  entitled  to 
contribution  when  he  has  paid.  But  he  can  either 
call    in  the  other    insurers    as    third    parties  in    the 


— < 

I — 


::X3 


{0)  North  British  and  MercantUe  v.  London,  Lirc)'}wol,  and  Gluhc,  5 
Ch.  1).  581,  per  James,  L.  J.,  45  L.  J.  Ch.  548,  46  do.  537,  36  L.  T. 
N.  S.  629. 

(p)  Pcmlhhury  v.  Widl-er,  4  Y.  &  C.  (Ex.)  424,  441. 

(9)  Staceij  V.  Franklin  Fire,  2  Watts  &  Serg.  (Penn.)  506. 
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assurcd's  nction  nrifainst  him,  or  pny  and  sno 
iufiurers  for  contribution  in  ii  S('])iU'nto  action 


tlio  otlior 


Same  proppity 
must  1)0 
iusured. 


Difference 
betweoii 
contribution 
and  subro- 
gation. 


Thcro  is  ont^  otlit'r  cmidition  |)r(H''(^d('nt  to  tlit»  ri^lit 
to  contribution,  that  tlu>  same  ]M"operty  or  interest,  ni- 
sonio  part  thcroof,  slinll  liavo  bci'n  insured  \vitli  Hh' 
several  insurers  (/•),  who  claim  contribution  infer  sr ; 
and  tbo  usual  condition  as  to  contribution  only  means 
that  there  is  to  be  a  limit  to  the  liability  of  the  several 
offices  where  the  res]iective  odices  are  lei^all}'  liable  to 
contribute  to  the  same  loss  in  respect  of  the  same 
Ore  (.s). 

Contribution  is  distinct  and  different  from  subro- 
gation (/),  and  resembles  the  remedies  between  co- 
sureties, whereby  the  liability  of  each  may  be  equalized 
or  made  proportionate.  For  subron^atiou  to  arise  the 
assured  must  liavo  concurrent  remedies  against  tho 
person  causing  the  loss  and  against  the  insiu'cr.  1'hus 
h(^  may  have  a  claim  against  the  bailee  of  his  goods  by 
law,  custom,  or  contract,  and  also  a  claim  against 
his  insurers  Ity  contract.  There  tho  bailee  cannot 
claim  against  tho  insurer,  but  the  insurer  can  in  satis- 
faction of  the  loss  claim  against  tho  bailee,  who  is 
prinuirily  liable,  and  stands  in  a  position  analogous  to 
that  of  a  principal  debtor  whose  debt  is  guaranteed. 

In  contribution  no  one  insurer  is  more  liable  than 
anv  other,  no  more  than  the  whole  loss  can  be  recovered, 
and  the  aim  of  contribution  is  to  distribute  the  loss 
among  the  different  persons  liable,  so  as  to  give  each 
and  all  a  diminution  of  their  individual  loss ;  whereas 
in  subrogation  tho  aim  is  to  shift  the  loss  on  to  those 
who  would  havo  been  liable  if  there  had  been  no 
insurance. 


(»•)  Tuck  V.  Hartford,  56  New  Hampshire  326,  wlicro  two  policies  were 
taken  out  by  mortgagor,  one  by  mortgagee  on  own  interest.  Contribution 
on  value  of  the  efjuity  of  redemption. 

(»)  North  Dritifh  and  Mercantile  v.  London,  Liverpool,  and  Gloht,  5 
Ch.  D.  S69,  582,  James,  L.-J.,  36  L.  T.  N.  S.  269,  46  L.  J.  Ch.  537. 

(0  Same  case,  583,  Mellisli,  L.  J. 
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If  tlio  lailoe  insuroH  liis  llul)llity  iuid  tlio  biiik)r 
iiisiii'OH  his  iiiterosi  iii  the  ^oods,  tlio  bailor's  iiisnivr 
is  entitled  to  recover  from  the  bailee  or  his  insurer  tho 
Avhole  danint^o,  not  a  proportioiiatt;  part,  since  each  only 
represents  his  assured,  and  the  right  of  the  bailor 
against  the  bailee  is  not  to  contribution  merely,  bwt  to 
complt'U'  indemnity  for  the  loss  of  his  goods  (>'). 


In  a  very  recent  case  (r),  premises  on  which  there  scuittsh 
were  several  mortgages  were  insured  under  four  policies  'xolf'hl'l.'ii'''' 
in  I  he  name  of  tho  tir.it  mortgagees  ^^/'////o  loco,  and  of -•!'''«" ''"'ht. 
the  mortgagors  in  reversion.      Each  pijliey  contained  a 
contribution  clause  identical  with  that  in  JXor/h  JJrilish 
(0  Mora^ifilr  V.  LomhuifLiirrjioo/,  "m/  6'^ir,already  cited. 
The  p:'em'es  were  nlso  insured  in  favour  of  subse(iucnt 
mortgagi'ts  in  the  tirst  place,  and  tho  mortgagors  in 
reversion  by  policies  containing  a  similar  clause.      Tho 
niortgngors   paid   for   all   the   policies,   and   on   a   lire 
occuriing  the  iirst  mortgagees  sued  on  their  policies. 
The  insurance  companies  objected  that  the  other  three 
companies  were  not  called  on   for  contrilmtion.      The 
court  overruled  the  objection  on  the  grounds — 

(l.)  IJecauso  the  plaintiffs  had  no  right  of  action 
against  tho  insurers  on  tho  last  three  policies,  but  only 
on  the  fii'st  four. 


■H 


!:t-: 


(2.)  That  the  words  "'same  property"  in  the  contri- 
bution clause  meant  the  same  proprietary  interest, 
"  the  particular  security,  estate,  or  interest,  which  the 
insurance  was  to  protect,  and  no  other." 

(3.)  That  the  lirst  mortgagees  had  insured  their  own 
interest,  and  that  no  subsequent  insurance  by  other 
mortgagees  could  diminish  that  interest. 


::X3 


(i()  Xofth  I^ritish  and  Mercantile  v.  Luudon,  Lhxrpool,  and  Globe, 
iibi  supra, 

(»•)  Scottish  Amicable  v.  Northern,  21  Sc.  Law  Kuptr.  189,  11  C.  S.  C. 
4th  series,  26'j, 
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Per  Lord  The    opinion    of   the    Lord    Ordinary,    which    was 

lfj>a'irm"'of  approved  l)y  the  Court  of  Sestsion,  was  as  follows : — 
first nioit-  "The  chiuso  of  Contribution  can  have  no  other  object 
claim  con-  or  purposo  than  m  tlie  case  supposed  to  icducc  the 
hiuSof™'"  liability  of  the  subscribin.cr  companies  to  that  of  undcr- 
secoml  writers,  that   is   a  lii  !)ilitv   under  which  the   assured 

iiiorts.'igucs,  if  '  .11  I'll 

the iioiicies      should  be  entitled  to  recover  the   lull  amount  of  his 
interests  (if       claim  in  payments  from  the  several  contributories,  but 
ti.c.liifeiciit     s]i„j^ij  not  jje  entitled  in  case  of  partial  loss  to  throw 
the  loss  on  one  or  more  contributories  to  the  exclusion 
of  the  others.      ^ly  interjiretalion  of  the  clause  carries 
out  this  object.      L'uder  the  di'fender's  contention  the 
pursuers  would  not  recover  the  full   amount  of  their 
claim,  because  their  view  invobes  the  division  of  the 
loss  into   seven  shares,  of  which   the   pursuers   would 
It  only  recover  four.      The  division  to  be  applied  to  the 

I  Slim  assured  by  the  Northern  Company,  if  the  ccntract 

is  a  lair  on(\  must  be  the  ratio  of  the  aji-^^regate 
liabilitv  of  the  contributories  to  the  actual  loss.  The 
defendants'  proposal  is  to  increase  the  division  by 
addinj^'  to  it  the  liability  of  persons  who  are  not  con- 
tributories. It  is,  1  think,  a  good  reason  for  rejecting 
their  contribution,  that  it  would  enable  insuranco 
companies  to  evade  fuH^lment  of  their  obligations. 
Another  reason  for  rejecting  it  is  that  under  it  the 
right  of  the  assured  would  be  liable  to  bo  diminished 
l»y  subsecpient  acts  ot  pjirtit  .  not  under  their  citntrel. 
In  the  present  case,  for  example,  it  is  saitl  that  a 
second  bondb'lder  (mortgagee  (,/■) ),  In'  elfecting  hi- 
insiiraace  has  diminished  the  claim  of  the  first  bond- 
Indder  to  a  [iroportionate  extent.  A  thiul  reaxm 
again  t  the  defender's  contention  i.s  that  in  liic  case  of 
a  total  loss  it  leads  to  the  result  that  the  indenniit}  is 
to  be  shared  between  the  first  and  secoml  l)ondh(dders 
in  proportion  to  the  amoai,*  tf  their  insurances,  though 
in  eqi  ity  the  first  bondhold.  r,  if  covered  by  insurance, 
ought  to  recover  to  the   (<xtent   of  his  bond,  Jind  the 


(»)  Ami  hce  page  19J. 
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Focoiul  boudholdor  ought  only  to  recover  the  diiforence 
between  tluit  sum  and  Ihe  worth  of  thu  property,  that 
difference  evidently  being  the  limit  of  hi;;  insurable 
interest.  And  the  obligation  of  the  hiter  companies  is 
to  indemnify  the  deferred  creditor  should  he  suffer  from 
the  consequences  of  a  lire  ;  and  if  this  creditor  does  not 
suffer  loss,  there  cannot  Ijo  brought  against  them  any 
claim  for  iudenniilication.  They  are  to  make  up  loss 
to  thf!  party  whom  they  have  assured  ;  they  "  are  under 
no  obligation  to  indemnify  or  to  enter  into  arrange- 
ments for  indemnifying  a  preferred  creditor." 

The  plaintiffs  were  suing  for  what  was  theirs,  and 
nut  in  the  reversioner's  interest. 


d  the 


The  case  turns  on  what  was  meant   to  Ije  insured,  Scodish 
the  pro])erty  itsvlf  or  the  mortgag(^e's   interest  in   I'aeli  XorthcnJ' 
ease   (1/).      If  the   former,   Avhieh   is   supported  1)V  the  'is-"'"'''''''* 
tact  tluittiio  mortgagor  paid  the  premium.-,  eontnbution 
would  seem  ])roi)er.      But  on  the  other  liand,  this  would 
eua'.ilc  the  mortgagor  to  diminish  the  lirst  mortgagee's 
sreuritv  umlor  the  lirst   policies  ;  and  the   onlv  wav  to 
keep  up  his  tiller  is  to   let  him   recover  on  the  policies, 
wliieli  are  his  securitv,  or  else  to  reinstate,  or  thirdlv, 
[>)   ifive  the    insurers   pavinyf  him   subi'on'ation   a'i'ain>t 
the  mortgagor.      In   this  case  Oie  uidiapjiy  mortgagor, 
by  providing  a  security   for   his    mortgagee,  would   l)o 
simi)lv  giving  the  insurers  a  i-i'^ni    of  recourse  ajifainst 
himself.      Ibit  reinstatenienl  would  be  the  true  solution, 
since  thereoy — 

The  lirst  und  [)ui>ne  incumbrancer:^  would  have  liieir 
security  preserved. 

'J'lie  del)toi-!  would  not  be  liablt>  to  subrogation. 

The  insurers  eould  eontril)ute  rateablv  to  reinstate- 
ment  without  possilnlity  t)f  claim. 


^13 


X) 

:5o 


(u)  Si'c  i?iUim  ca.-e,  iy4,  Lord  Voum,'. 
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In  the  case  under  discussion,  if,  after  satisfying  tlio 
claims  of  the  mortgagees  on  their  several  pulieies,  there 
still  remained  a  balance  of  loss,  that  would  be  daniago 
to  the  mortgagors'  interest,  and  quoad  that  all  the 
companies  would  contribute,  that  being,  if  tho  court 
were  right,  tho  only  interest  connuon  to  all  the  policies. 

The  Scotch  courts  hold  that  the  assured  cannf)t 
select  his  debtor,  but  that  insurers  '>!'  the  sumo  interest 
may  make  their  right  to  rateable  eontribntiiju  avaihiblc 
in  a  question  with  the  common  creditor  (;). 

Contribution  Contribution  dilfers  from  sulirogatioii  in  st>vei-al 
contrasted  iv>pects.  In  llie  lirst  place  it  implies,  iis  before 
subrogation,  mentioned,  more  than  one  contract  of  assurance,  cacli 
of  whieli  nnderlakes  u  similar,  if  not  identical,  liubiHty 
in  respect  of  the  same  subject-nuilter  and  the  same 
interest  therein.  Secondly,  the  amount  of  the  insur- 
ances must  exceed  the  value  of  the  property  or  tho 
damage  done  to  it.  AVhcn  these  circumstances  exist, 
the  insurers  bv  i-ontribntion  distribute  tho  actual  loss 
in  such  a  way  that  each  1)ears  his  proper  share. 

The  one  thing  whit-h  contribution  has  in  connnon 
with  subrogation  is  to  i'i'due(!  the  indcmnilieation  of 
tho  assured  within  the  bounds  of  a  real  indemnity. 

For  subrogation  ilifn-  ncrtl  nut  be  more  than  oih 
liolicy,  nor  i..  cd  that  olfer  eomp]t>t(?  indemnity.  All 
that  is  neec^sary  is  that  thcro  should  lie,  besides  tlie 
in>urer,  another  jicrson  liable  to  llie  :issin*ed,  or  some 
other  means  of  indemnity  ojien  to  the  assurtMl,  other 
than  and  Itesides  recourse!  to  his  insiu'er.  In  sueh  a 
case  tho  prineiple  of  sidu'ogation  will  ap])ly,  and  will 
entitle  tho  insurer,  not.  as  in  eontribution,  merely  to  a 
rateable  reduetion  of  the  indemnity  paid  by  him,  l)ul 
to  the  enforcement  of  tlu^  ussureds  rights  against 
others  to  the  full  extent  of  that  indemnity. 


t 


{:)  21  .Sc.  Law  \{o\i.  nt  page  19S,  Lord  Justice-Clerk  Moiicreiff. 
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INDEMNITY. 

If  (lie  consignee  lakes  out  policies  on  goods  held  by 
liim  in  trust  (in  the  mercantile  sense),  and  the  con- 
signors effect  policies,  each  on  his  own  goods  (n),  or  if 
the  consignee  effect  policies  also  in  their  name,  this  will 
bo  a  case  for  contrilnition  if  tho  consignor's  policy  is 
so  drawn  as  to  cover  the  merchandise  and  not  merely 
the  consignor's  interest  therein  (h). 

But  though  a  policy  on  the  face  of  it  is  a  contribut- 
ing policy,  the  course  of  dealing  may  be  given  in 
evidence  to  show  that  it  was  not  so  intended  when  the 
policy  in  question  is  not  a  contract  between  the  parties 
to  tho  action  (r).  In  some  cases  a  floating  policy  has 
been  licld  not  liable  to  contribute  rateal'ly  with  specific 
policies  covering  llio  whole  amount  (d),  and  in  others 
it  has  been  held  liable  (c). 

The  conditiun  as  to  contribution  usually  provides 
tliiit  the  insured  sludl  not  be  entitled  to  recover  from 
the  company  any  greater  ])roportion  of  the  loss  or 
damage  than  the  amount  insured  bears  to  the  whole 
sum  insured  on  the  property,  whether  such  insurance 
bo  by  specific  or  by  gi'ueral  or  floating  policies  and 
without  reference  to  the  solvency  or  the  liability  of 
other  insurers  (J). 

It  is  doubtful  whetlier  in  case  of  an  insurance  against 
fire  on  goods,  witji  a  clause  stipulating  for  the  pay- 
ment of  only  a  rateable  proportion  in  case  of  another 
insurance,  if  tlio  assured  procures  another  insurance 
on  the  same  risk,  and  tho  loss  is  less  than  the  whole 
amount  insured,  h(>  luay  recover  the  whole  loss  from  the 
first  insurer,  or  only  a  /no  rata  payment  from  each  (//). 

(n)  Waters  v.  Mnmnrh,  5  K.  I'..  S70,  25  L.  J.  (^  H.  102,  26  L.  T.  21 7, 
4  W.  I{.  245,  2  .Iiir.  N.  S.  ^7v  lliithc  Insnntncc  Co,  v.  lialliinorc  Wdtcr 
('....  9 H'-S.  (;,  ott..)  527, 54 •■ 

(//)  /{'ilihius  V.  Firfiiiiin'a  J'liml  Iniiitntinr  Cn.,  16  Blatciiford  (C.  Ct. 

r.  s.)  122. 

(r)  LowfU  <'i>.  V.  Sii/ii/iiiird  Fire,  SS  X.  Y.  591,  1SS2.  , 

((/)   rairchilif  V.  /.inriniiil  nml  /.miilioi,  51  N.  Y.  65. 
(r)  Mivricl:  v.  h'l  niutiiid,  54  Pi.>niis\lvaiii;v  277. 
(/)  Johnson  v.  yurt/i  liritisk  and  Mtrcantilc,  I  llolines  (C.  Ct.  U.  S.) 
117. 
(g)  Stacey  v.  Franklin  Fire,  2  Watts  k  Sery.  (reiin.)  506,  543. 
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CONDITIONS    AS    TO    AVER  AG  K. 

Conditions  on  this  sul>ject  arc  obscure  unci  little  under- 
stood.    They  take  two  forms — 

(I.)  A  condition  deelarinj,'  the  property  insured  to 
bo  subject  to  the  conditions  of  average. 

(2.)  A  condition  declaring  that  it'  any  other  siilj- 
sistiug  insurance  or  insurances  eU'ectcd  by  the  insured 
nr  any  other  person  coveriug  any  property  by  the 
policy  ill  (piostioii,  insured  cither  exclusively  or  together 
with  any  other  property  in  and  subject  to  tlu!  same 
risk,  should  bo  subj(H.'t  to  the  conditions  of  average, 
the  insurance  on  such  ])roperty  under  the  poliey 
should  be  subject  to  the  conditions  of  average  in  like 
manner  ("). 

The  aim  of  those  conditions  is  to  prevent  undrr- 
insurance,  just  as  conditions  relating  to  contribu- 
tion seek  to  obtain  the  benefit  for  each  insurer  n\' 
another  insurance,  each  particular  assured  being  bouml 
by  the  condition  of  his  particular  policy,  it  results  that 
where  several  insurances  have  been  nuide,  indirect 
compulsion  can  be  put  upon  ]iers()ns  not  Imuiul  to  m 
particular  insurer  through  the  insurer  with  whom 
tiun*  have  i-nntracted,  in  the  interests  of  the  general 
body  of  contributing  insurers. 

The  conditions  of  average  arc  as  follows: — If  pro- 


{ii)  Xiir/li  UvUhh  iin'1  Mivc'tnfih:  v,  Loud"',  f.hrrpnr,!,  and  Olohe,  $ 
Ch.  L>.  5C9,  45  L.  J.  Ch.  548,  46  do.  537,  jy  L.  T.  N.  S.  629. 
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perty  is  declared  subject  to  average,  and  the  property 
covered  at  the  tiino  of  fire  exceed  the  sum  insured  at 
II1C  time  of  the  fire,  the  assured  will  receive  on  his  in- 
surance, not  the  whole  amount  of  the  loss  or  damage, 
but  only  such  portion  thereof  as  ascertained  by  a  rule- 
of-three  sum,  in  the  following  form  : 

Value  of  property  covered :  insured  amount :  :  dam- 
age done :  damage  payable. 

The  consequence  of  this  rule  is  to  make  the  assured 
his  owu  insurer  as  to  a  rateable  portion  of  the  loss, 
determined  by  the  ratio  between  the  value  of  the  goods 
at  risk  at  the  date  of  the  lire  and  the  amount  insured 
thereon.  The  aim  of  the  condition  is  to  provide  full 
insurance. 

The  property  inchulcd  in  a  policy  sul»ject  to  average  Policy  subject 
is  cuveri'il  by  other  and  more  .sy/(r///V  insurance,  which  gpccIuc"i,oii"cy! 
applies  ;vt  the  time  of  fire  only  to  part  of  the  property 
insured  by  the  first  ])olicy  and  to  no  other  property  ; 
then  the  policy  subject  to  average  only  insures  the 
property  as  to  an  excess  tibove  the  specific  policies,  and 
that  excess  will  be,  if  need  be,  subject  to  average. 


\h'  specific  insurance  is  meant  a  policy  or  i)oIicie3  Specific  insur- 
whereby  the  amount  insured  is  payable  irrespective   of 
the   value   of   the    pntpcrty    within   the    risk    at    the 
time  {h). 

If  the  specilic  insurances  cover  the  whole  })roperty, 
the  insurer,  by  a  floating  policy,  will  not  hav(^  to  con- 
tribute, nor  will  the  average  sti[)ulations  bring  him 
under  any  liability  0). 

In  an  insurance  on  buildings  for  ;^2000,  and  furni- Buildings  and 
ture  for  £2000,  separate '       alued,  but  in  the   same  geplirateiy 

insurcil  in 

•ame  policy. 

{//)  T.iinyiin,  Kire  lii>.,  p.  2,  iind  l^  it  >(|<|. 

((•)  F'lirr/illd  V.  I,ifu'i>nnl  (nil/  /.(iiidoii,  51  N.  Y.  65.     Per  conira, 
Mtrricli  V,  (uvma/uVi,  54  iVnnsylviviiiii  277, 


^iz» 


jr..— 

::0 


2^6 


THE  LA^^■S  OF  INSUHANXE. 


Two-thirds 
clause. 


6c: 


polic}',  it  was  stipulated  that,  in  case  of  any  other 
insurance  thereon,  tlie  assured  shoukl  not  recover  on 
this  policy  any  greater  proportion  of  the  loss  than  the 
amount  assured  b}-  the  insurer  should  bear  to  the  whole 
amount  assured  thereon.  A  second  insurance  Wiis 
taken  out  on  building  and  furniture  generally  f(»r 
;^2000,  and  in  this  case  the  first  insurers  were  held 
bound  to  pay  two-thirds  of  the  loss  caused  by  a  lire, 
and  not  perniitted  to  contend  that  the  second  insur- 
ance, being  on  buildings  and  furniture  equally,  nui.st 
operate  to  its  full  extent  on  both  or  either  (V). 

While  the  conditi'nis  of  average  are  inserted  to 
ensure  full  insurance  on  iluctuaiing  amounts  of  goods, 
and  to  prevent  policy-holders  from  covering  by  their 
policies  goods  in  excess  of  the  amount  insured  thereby, 
a  similar  condition  is  inserted  in  some,  especially 
mutual  marine  policies,  and  in  Canada  and  the  United 
States  in  policies  on  houses.  Sec,  in  the  shape  of  a 
two-thirds  clause,  which  works  like  the  average  con- 
dition, as  will  presently  be  seen,  and  under  which  tin; 
amount  of  indemnity,  whatever  the  actual  iiinount 
insured,  is  restricted  to  two-thirds  of  the  value  of  the 
subject-matter  at  the  time  of  the  fire.  In  such  a  case 
the  value  of  house  or  goods  may  iluctiiate,  and  tlie 
amount  recoverable  will  never  be  the  actual  daniiige 
done,  but  only  a  sum  not  exceeding  two-thirds  the 
cash  value  of  the  pivmises,  and  in  any  event  not  ex- 
ceeding the  amount  on  which  premium  is  paid.  'flin-. 
if  a  buikling  wen*  insured  for  jCl  500,  and  it  wms 
totally  destroyed  by  fire,  being  at  the  time  worth 
;^lSoo,  the  assured  would  under  such  a  policy  recover 
not  ;iCl500,  but  X"i200  only  (c). 

Where  a  separate  insurance  is  effected  ou  separate 


('/)  Cnitavlan  Von'jrdjatmi  v.  Wcskrn  Asmimucc  Co.,  26  l".  C,  ('2. 15.) 

»75- 

(0   Willltimsm,  V.  dove  District  Mutual,  26  V.  V.  (Q.  13.)  145.     Sea 
Post,  V.  Ilaminhin  Muliwl,  53  Mii.s.s.  (12  Metcalfe)  555. 
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properties,  and   the   two-thirds   value  clause  applies,  Application  of 
the   insured    can  recover  only  the  two-thirds    of  the  ciluisV'wheie 
(lamagro  done  to  the  iiarticular  property  injured,   and  !'ei'''i"t« 

t?  ^  '■  .  ,  ,  lusunuice  of 

not  two-thirds  of  the  whole  insurance  upon  it.  Thus  if  supnnite 
a  house  and  furniture  were  insured  for  ^1500,  the '"*^'^'^'  '**''■ 
house  at  ;^iooo  and  furniture  at  ^500,  and  the 
former  were  wholly  destroyed,  the  amount  recoverable 
would  not  be  ^lOOO,  two-thirds  of  ^1500,  but  two- 
thirds  of  the  ^1000,  that  beins:^  the  limit  of  indemnity 
fur  the  house  (,/'). 

Where   difltM-ent   subjects    are   insured   at  separate  Different 
amounts  specified  under  one  policy,  containing  a  clause  "insuie(l'at 
that  the  c()nii)any  shall  bo  liable  to  pav  to  the  assured  ^^^i""'^*'^  . 

I       ''  i    »  amounts  in 

two-thirds  of  all  such  loss  or  damage  by  fire  as  shall  8i"i»e  policy, 
happen,  not  exceeding  the  aggregation  of  the  amounts 
insured,  and  amoimting  (o  no  more  on  any  one  of  the 
diflV-rent  pro])erties  than  two-thirds  of  the  value  of  each 
at  the  time  of  loss,  and  not  exceeding  on  each  the  sum 
it  is  insured  for,  the  policy  is  to  bo  treated  as  a 
separate  insurance  upon  each  subject  of  insurance,  and 
the  company  is  liable  only  for  two-thirds  of  the  loss 
on  each  subject,  notwithstanding  that  the  loss  on  some 
subjects  is  less  than  the  amount  insured  thereon,  and 
the  whole  loss  less  than  the  whole  amount  insured  (g). 

Average  in  fire  policies  is  (piite  a  dilfcrent  thing  Difference 
from   average   in  marine   policies.      In   the   latter    it  mftriue  and 
means  a  rateable  contribution  to  the  damage  caused  to  ^^^' 
part  of  the  adventure  by  a  common  peril,  i.e.,  the  whole 
adventure  is  dealt  with  //(,  solido,  and  any  loss  is  treated 
as  lost  by  all,  to  bo  apportioned  among  the  co-adven- 
turers or  their  insurers  if  any. 

The  average  clause  in  a  fire  policy  works  in  the  same  Average  clauaa 
way  as  the   rule   for  estimating   the   amount   of  the '" ''''®  ^"^'"y- 


z3 


(/)  M'Citlloch  V.  Gore  JJiatrict  Mutual  Fire  Insurance  Co.,  32  U.  C, 
(Q.  B.)  610. 
('j)  Kinij  V,  Prince  Edward  City  Co.,  19  U.  C.  (C.  V.)  134. 
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insurer's  liability  on  a  valued  sea  policy.  In  the  latter, 
if  an  adventure  be  valued,  tlio  insured  is  estopped  iu 
case  of  loss  from  saying  that  the  value  exceeds  the 
amount  in  the  policy. 

And  if  he  has  a  partial  loss,  he  will  only  receive  an 
indemnity  for  such  loss  calculated  by  the  fullowincr 
proportion.  As  the  actual  value  is  to  the  actual  loss), 
so  is  the  insured  value  to  the  sum  recoverable. 

Thus,  if  a  ship  worth  ^15,000  bo  valued  at 
;i^I 0,000,  and  suffer  ;^5000  worth  of  damage,  nf)t 
that  sum,  but  ;/^3333,  6s.  8d.  will  be  recovered  (/<). 


So  if  in  a  fire  policy  subject  to  average  the  policy 
be  for  ;^  1 0,000  on  goods,  and  /^l  5,000  worth  of  goods 
be  within  the  risk  at  the  time  of  the  fire,  the  assured 
will  only  get  two-thirds  of  the  amotnit  ol'  his  loss. 


.' 


Gunds  ill 
lighters, 


A  uiarine  average  loss  on  a  valued  policy  would  bo 
adjusted  in  just  the  same  way.  And  the  same  principlo 
is  applied  to  policies  on  goods  afioat  in  lighter  ciinal 
boats,  &c.  (/).  The  amount  at  risk  on  the  day  of  loss 
in  all  the  owner's  boats  containing  goods  covered  by 
the  policy  is  taken  (/.•),  and  the  amount  payable  for 
damage  to  any  lighter  is  calculated  as  follows  : — as  the 
whole  value  of  goods  alloat  is  to  the  damage  done  so 
is  the  whole  insurance  to  the  amount  payable. 

Thus  if  there  bo  ;^  10,000  of  goods  afioat,  and 
the  policyis  for  ;^500O,the  damage  done  being  ;^  lOOO, 
the  amount  payable  will  be  ;^500- 


(/()  Lavis  V.  Undo;  2  Ijiut.  1 167,  1171,  Lord  Mansfield.  /nZ/K/ 
V.  Manninq,  i  H.  L.  C.  287,  305,  2  C".  15.  784. 

(1)  Crouhii  V.  Voka>,  3  15.  it  Ad.  478,  i  L.  J.  K.  B.  X.  S.  158. 

(k)  Joyce  v.  Kennnnl,\.  R.  7  (^  b.  78,  41  L.  J.  (^  B.  1 7,  25  L.  T. 
N.  S.  932,  20  W.  K.  233. 
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OPTIOX    TO    HErXSTATF. 

Tfik  position  of  insuroi'.s  under  a  contrnct  of  insnrancc  Option  to 
rontainint,'  an  optio 
down  as  follows  : — 


rontainint,'  an  option  to  reinstate  has  been  well  laid  Etrect"of". 


The  insurers,  in  case  of  liability  arising  against 
tliom  on  their  contract,  had  an  option  as  to  the  manner 
in  which  thcj-  would  discharge  their  liability.  One 
mode  looked  to  the  compensation  of  the  insured  by  the 
payment  of  damages  for  his  loss,  the  other  to  the 
restoration  of  the  subject  of  insurance  to  its  former 
condition.  It  could  not  have  been  contemplated  by 
the  parties  that  both  methods  of  performance  were  to 
be  pursued.  The  selection  by  the  insurers  of  one  of 
those  alt'^nir.tives  necessarily  constituted  an  abandon- 
ment of  the  other  (a).  'J'he  election  of  the  privilege  of 
restoration  involved  the  rejection,  not  only  of  the  right 
to  discharge  its  liability  by  the  payment  of  damages  to 
the  insured,  but  also  those  provisions  of  the  contract 
having  reference  to  that  method  of  performance.  From 
the  time  of  such  election  the  contract  between  the 
parties  became  an  undertaking  on  the  part  of  the 
defendant  to  build  or  repair  the  subject  insured,  and 
to  restore  it  to  its  ibrmer  condition,  and  the  measure 
of  damages  for  a  l)reach  of  the  substituted  contract 
does  not  necessarily  depend  on  the  amount  of  damage 
inflicted  by  the  peril  insured  against  (h). 


pa 


;::0 


{(()  Times  Fire  Co.  v.  llawke,  i  V.  &  F.  406,  28  L.  J.  Ex.  317. 
(I))  Wynkoop  v.  Niaijara  Fire,  43  Am.  Rep.  686,  91  N,  Y,  478,  and 
cases  there  cited.    MurtU  v,  Irving  Fire,  33  N.  Y.  429. 
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If,  therefore,  tlie  insurers  elect  to  reinstate,  and  tluMr 
reinstatement  is  not  satisfactory,  tliey  cannot,  it  seems, 
plead  refusal  by  tlie  assured  to  arbitrate  as  an  answer  to 
a  claim  for  danias^es  in  respect  of  improper  reinstate- 
ment ('•). 

Reinstate-  By  tlio  old   ^Metropolitan    Building   Act   (d)    it  k 

14  Geo.  III.  c.  provided  that  insurers  may,  "  upon  the  request  of  any 
7  >'•   3-  person  or  persons  interested   in  or  entitled  unto  any 

house  or  houses,  or  other  buildings,  which  may  tlicre- 
after  be  l)urnt  down,  demolished,  or  damaged  by  lire, 
or  upon  any  grounds  of  suspicion  that  *^m^  owner  or 
owners,  occupier  or  occupiers,  or  otJK  r  person  or 
persona  who  shall  have  insured  such  house  or  liouses, 
or  other  buildings,  have  been  guilty  of  fraud,  or  of 
wilfully  setting  their  house  or  houses  or  other  buiM- 
ings  on  fire,  to  cause  the  insurance  money  to  bo  hiiil 
out  and  expended,  as  far  as  the  same  will  go,  towards 
rebuilding,  reinstating,  or  repai)*ing  such  house  or 
houses,  or  other  buildings  so  burnt  down,  dcmolislied, 
or  damaged  by  fire,  unless  the  party  or  parties  claim- 
ing such  insurance  money  shall  within  sixty  days  next 
after  his,  her,  or  their  claiui  is  adjusted,  give  a  siiflicient 
security  to  the  insurers  that  the  insurance  money  shall 
bo  laid  out  and  expended  as  aforesaid,  or  unless  the 
said  insurance  money  shall  in  that  time  be  settled  and 
disposed  of  to  and  amongst  all  the  contending  parties, 
to  the  satisfaction  and  approbation  of  the  insurers." 


Building 
insured  in 
specie, 


A  building  is  insured  as  a  building.  It  is  not 
merely  the  material  that  is  insured,  but  the  beneficial 
interest  of  the  assured  therein  (>'),  and  therefore,  to 
prove  a  total  loss,  absolute  destruction  of  the  material 
need  not  bo  proved.  It  is  enough  to  show  that  the 
building  has  lost  its  identity  and  specific  character  (/). 


(c)  Wi/nkoop  V.  Niar/avn  Fire,  siqiru, 

((/)  14  Geo.  III.  c.  '78,  8.  83. 

(e)  Custelldin  v.  Preston,  11  Q.  B.  I).  380  at  397,  Bowcn,  L.  J.,  52 
L.  J.  Q.  B.  366,  49  L.  T.  N.  S.  29,  31  W.  K.  557. 

{f)Uuck\.  Globe  Insurance  Co.,  127  Mass.  306,  34  Am.  Kep.  376. 
Wdliams  v.  Hartford  Co.,  35  Am.  Rep.  77. 
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This  is  in  nccorclance  witli  the  rulo  hiid  down  by  tho 
courts  as  to  marine  insurance  (y). 


It  was  for  ](in</  tliou^'lit   that   this  section  applied  Scope  of 
only  to  jM'opcrty  witliiii   IIk^  bills   of  mortality,  l)ut  in' 
1 864  the  Lord  Chancellor,Westbury  (//),  held  that  it  was 
of  general  and  not  merely  of  local  application.     It  was 
at  the  same  time  decided  that  the  po\v(>r  of  reinstate- 
ment nndi'r  the  Act  ap])lit'd  uidy  to  house.;  and  build- 
in<,'s,  and   such   fixtures  as  would  pass  by  th(!  convey- 
ance, and  therefore  not  ti>  trade  fixttires  removable  l^v 
the  tenant.      Tho  ri<:ht  of  reinstatement   in  any  case 
only  exists  by  statute  or  special   contract,  and  in  no 
way  forms  i)art  of  tho  common  law  of  insurance  (/). 
The  whole  of  tho   ^retropt)litan  Ibiilding  Act,  except 
sees,  %i,  86,  is  repealed  by  subsequent  statutes  (A). 

Under  tho  statute  the  insurer  is  authorised  and 
required  to  reinstate  in  all  cases  of  suspicion  that  tho 
assured  has  ])cen  guilty  of  fraud. 

Further,  on  the  application  of  any  person  inter-  insurer's 
ested  (/)  in  tho  property,  the  insurer  must  I'oinstate.  ^^^'^J^'j^j^;' *° 
unless  the  parties  interested  come  to  terras.  Any 
one  having'  any  right  or  interest  to  or  in  tho  pre- 
mises (/»),  can  thus,  if  he  has  notice  of  an  insurance, 
stop  the  proceeds  thereof,  and  insist  on  their  being 
applied  to  the  restoration  of  the  premises  in  respect  of 
which  thev  have  been  received.  It  was  probablv 
intended  by  this  Act  to  prevent  landlords  who  had 
insured  from  receiving  the  whole  proceeds  of  tho 
property  and   then   insisting  on  their  rent,  or  tenants 


3?: 


pa 
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(7)  Iiisrimitc  ('),  V.  F();iarl>/,  iq  Wall  (U.  S  )  644.  I/nr/rix.  Aii'pigfa 
IiiS'iyitncr  Co.,  7  How.  (IT.  S, )  565,  .iiid  sw  Jiuux  v.  iiiilvadov,  3  Hiiig. 
N.  C.  266. 

(/.)  J:.rpnrtf(i<,\\-\fy,  4  Do  (I.  J.  &  S.  477.  -,4  L.  .T.  iBly.)  I,  13  W.  K, 
60,  II  L.  T.  X.  S.  319,  5  X.  K.  22,  10  .lur.  X.  S.  10S5. 

(1)  See  Wallarc  v.  Insuraiifc  ('.».,  4  Ii(iiii.siaii;i,  {(),  H.)  2S9. 

(k)  7,  8  Vict.  c.  84,  iS,  19  Vict.  c.  122. 

{1}  Paris  V.  Oilfutm  (1813),  Cooper  56,  Gnmt,  jM.  K. 

(m)See  Ex  parte  Gortley,  mj>ra.      rcrtum  v.  !<iiiilli,  5  B.  &  Aid,  i. 
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Notice  to 
reinstate. 


Reinstatement 

without 

notice. 


from  iiif^urinp;  the  freelioltl  vulue  nnd  by  receipt  thereof 
exercising  a  kind  of  power  of  ynlo  of  premises  in  which 
they  had  but  a  lituited  interest  (n). 

In  Jtinj/icr  v.  Preston  (l  8  Ch.  D.  I  (o)),  James,  L.-J.. 
was  of  opinion  that  the  effect  of  this  Act  was  to  mako 
the  insurance  on  the  property  on  behalf  of  all  in- 
terested ;  and  ho  said  that  lio  had  never  known  any 
question  raised  aa  to  tho  interest  of  the  tenant.  But 
in  Castdlaiii  v.  rrcHlon  (i  I  Q.  B.  D.  8  at  399)  iVjwcn, 
L.-J.,  emphatically  dissents  from  this  view. 

If  the  notice  to  reinstate  is  not  given  to  tlio  insur- 
ance company  l^efore  the  money  is  paid  over,  it  conios 
too  late,  and  tho  money  cannot  bo  followed  by  tlio 
person  giving  such  notice  { />),  unless  ho  is  a  mort- 
gagee (y),  nor  can  lie  make  any  claim  on  tho  insurers 
in  such  a  case. 

If  the  insurers  are  given  notice  and  will  not  rein- 
state, the  remedy  is  l)y  maiuhnnns  (r).  The  remedy  is 
open,  not  only  to  a  landlord  as  in  the  case  below,  but 
to  every  person  interested. 

The  insurers  can  reinstate  on  tlieir  own  account 
independently  of  quarrels  between  persons  interested 
in  the  property.  And  our  courts  would  pro])ably,  as 
in  Scotland  (.s),  refuse  an  injunction  to  restrain  llio 
insurers  from  reinstating  in  such  a  case  ;  for  "  tli(>  duty 
of  tho  insurance  company  to  see  tho  money  so  laid  out 
is  twofold — first,  in  tho  interest  of  the  public  to  prevent 


()i)  Si'o  Cdshlldin  V.  Pnslon,  ii  ().  B.  D.  380,  52  L.  J.  q.  B.  366,  49 
L.  T.  X.  .S.  29,  31  W.  K.  557,  and  AiUo  v.  ^N'(^)v7(  Amo-icn  Iimiimnir, 
I  Sandford,  N.  Y.  Ch.  55 1. 

(0)  Rnpin'  V.  Pnstoii,  18  Cli.  I).  I,  50  L.  J.  Ch.  472,  44  L.  T.  X.  S. 

87,  29  W.  K.  547- 

(p)  L'thranls  v.  W,xf,  7  Ch.  P.  S5S,  47  L.  J.  Ch.  4r)3,  2;  W.  R. 
Lfnia  V.  C/ifr'hnm,  i  Sim.  146.  Las  v.  W/iiidci/,  2  Ivj.  143,  35  L,  J.  Cli. 
412,  14  L.  T  X.  S.  472. 

(7)  Conveyancing  Act,  1S81. 

(»•)  Simpsoii  V.  .'<cottish  I'liion,  8  L.  T.  X''.  S.  112,  32  L.  J.  X.  S.  329, 
I  H.  k  M.  618,  II  W.  K.  459,  gJur.  X.  S.  711,  1  X.  li.  537.  liajmrd 
V.  Arnold,  9  Ch.  A.  386. 

(s)  Bind  V.  Royal  Exchange,  I  C.  S.  C.  (ist  scries)  175. 
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thereof 
u  which 

S  L.-J.. 

lo  make 

all  in- 

3wn  any 

it.     But 

Howen, 

0  insiir- 
it  conios 

1  by  the 
a  niort- 
insurers 

not  roin- 
[•cinodv  is 
elow,  but 


1  account 
interested 
3])ablv,  a3 
strain  the 
'  the  duty 
;o  laid  out 
to  prevent 


I  B.  366, 49 

•((  /)i,fi((vni(T, 

4  L.  T.  N.  S. 

3,  2;  W.  R. 
,  35  L.  J.  Ch. 


J.  N.  S.  329, 
37.    Jicymrd 


francl ;  and  secondly,  in  their  own  interest,  because  no 
more  ought  to  bo  laid  out  than  was  sufficient  to  erect 
buildings  of  tho  former  character  and  description  (t). 

It  was  held  that  tho  insurance  company  could  inter-  interpleader 
plead  in  a  case  wlioro  tlio  landlord  brought  an  action 
against  them  on  tho  policy,  and  tho  tenant  required 
thorn  to  reinstate  (/«). 

A  landlord  cannot,  untier  14  Geo.  III.,  c.  78,  s.  83,  insurer  not 
rebuild  his  houses  and   then  re(|uiro    tho    insurance  i![l'jK,ni\vi*io 
company  to  pay  for  them.      Nor  can  a  tenant  who  has  reinstates, 
covenanted  to  insure  and  has  mortgaged  his  interest, 
rebuild  and  then  claim  tho  policy  monies  in  reduction 
of  the  cost  of  rebuilding  as  against  such  mortgagee  (c). 

Notwithstanding  the  Act,  fire  policies  usuallv,  if  not  Condition  in 

.11  .    •  T    .  .  •       ,  "  i)()licy  as  to 

invariably,  contani  a  condition  as  to  reinstatement,  reiujitaiinij. 
giving  tho  insurers  an  option  to  reinstate  if  they  so 
think  fit.  This  condition,  as  usually  drawn,  is  not,  we 
think,  merely  declaratory  of  the  power  possessed  by  tho 
insurers,  under  sec.  8  3,  to  reinstate  under  circumstances 
of  suspicion,  but  enlarges  their  power  and  enables  them 
to  reinstate  when  in  their  discretion  they  think  proper. 
The  reservation  of  this  option  is  as  old  as  the  case  of 
ScuUcrs  Cumpany  v.  Badcock  (v). 

If  the  insurers  do  not  rebuild  within  a  reasonable  "^'J>f"  ""'^  ^'"^ 

„  .       .,,  .  ....  .  ,         iiiBuror  must 

time  alter  signitying  their  election  to  reinstate,  they  reinstate, 
may  be  sued  on  the  policy  (,>'). 

If  the  insurer  undertalces   to   reinstate,    he    must 
either  make  the  new  buildings  as  good  as  the  old,  or 


(0  Simpson  v.  ScnlUsh  Union,  1  H.  &  M.  6lS,  32  L.  J.  Ch.  yc),  8 
L.  T.  N.  .S.  112,  II  W.  R.  459. 

(u)  Paris  v.  Oilham,  Cooper.  Ch.  Ca.  (1813)  56. 

(v)  Simpson  v.  Scottish  Union,  ubi  suj),  iiordon  v.  In'jram,  23  L.  J. 
Ch.  478. 

[w)  2  Atkins  554,  and  see  p.  212  supra.  ' 

(x)  Home  Mutual  v.  Garfiekl,  14  Am.  Rep.  27,  60  Illinois,  124. 
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expend  all  the  policy  monies  in  a  proper  niannor  on 
the  rebuilding  (//).  If  ho  fails  in  this,  he  is  lialjlo  to 
an  action  by  the  assured  for  tho  defective  quality  of 
the  work,  and  must  compensate  him  for  it,  but  not  lo 
an  injunction  restraining  him  iVom  rebuilding  impro- 
perly (:). 

In  AJrhorn  v.  Sovilr.  4  L.  J.  Cli.  0.  S.  47  (jA,  a  cn<?o 
in  which  the  provisions  of  the  Building  Act  nnulo  it 
impossible  to  rebuild  the  house  as  it  was  before  tlio 
fire  ij)),  it  \va^  held  that  the  company  might  bo  sued 
for  compensation  tor  the  injury  sustained  by  ri^;woii 
of  the  inferior  value  of  the  premises  erected  by  tjio 
company,  the  Vice-Chancellor  said,  "  The  insurance 
company  acted  under  a  mistake  when,  instead  of  paying 
the  sum  insured,  they  elected  to  rebuild  the  ])i'('mises. 
Insurers  must  T<jey  could  not  ])laco  their  property  in  the  sanu^  situatiuu 
as  that  in  which  it  was  before  the  tire.  Th.i  IbiilJincr 
Act  prevented  them  doing  so.  h\  truth,  tiierefore,  they 
had  no  option  :  they  ought  to  have  paid  the  money"  (c). 
In  America  election  to  rebuild  is  held  to  amount  to  a 
contract  to  rebuild  ('/). 

If  the  insurers  do  not  reinstate  the  property,  the 
assured  is  not  bound  to  accejit  the  building  (Al/ci/n  v. 
Qiichcc,  1 1  Lr.  Can.  394).  They  cannot  put  up  what 
they  like  in  lieu  <if  the  building  destroyed,  but  nuist 
put  it  up  as  it  was  before. 

Fire  during  If  they  do  elect  to  reinstate,  and  a  firo  occurs  during 

reinstatement,  i-oinstatemeut,  it  would    sccm   that  the  company    are 


put  iiropcrty 
in  statu  quo 
or  pay. 


' f/)  Park.  r\.  KanU,  75  ^^a-s.  (o  (.'imv)  152.  Cf.  /n.^nnnire  Co.  v.  I/i'jw, 
58  Illinois  75,  II  Am.  Ke]i.  .)S,  .ind  1  i  Soothuul  .^iit/iirlund  v.  •'^'hh  I'in, 
24  Hcot.  .Tiir.  440,  14  C.  S   C.  2<1  sorh's  775. 

(:)  /liiiiir  Jiisnidirf  V.  Til um /'.ion,  I  U.  C,  (Kri'.  X'  App.)  247,  p.  245 
iiifrd. 

(a)  lUportitl  :\ls(>  in  6  ^fonre,  C.  P.  202,  note. 
(/<)  Sou  also  lli-iiirii  V.  Jioi/,il,  I  ]•;.  &  E.  iS;^,  55  L.  T.  154,  7  W.  K. 
479,  28  L.  .T.  Q.  B.  275.  5  J<ir.  X.  S.  1255.    V/c/'/ v.  Il'/v/////,  K.  ]\.  !<  K. 
746.     Piilloelv  <'t\  ci mtr.'xcts,  t,jC)  (jd  id.) 

(c)  .'^'.^c  Dradii  v.  Xoitlc-Wtstcru  Inmrnncc  Co.,  II  Michitrim  42v 
((/)  Morell  V.  h'vin'i  InMimnrr  Co.,  33  N.  Y.  429.     Slu;  ,'ilso  yiz/i/cr  v. 
Cor.imonweulth,  52  B.arb.  (X.  Y.)  447.     Tim(s\Co.  \.  Ilnwhr,  I  F.  &  F. 
406,  28  L.  J.  F.\.  317. 
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their  own  insurers  till  the  reinstatement  is  complete, 
and  must  commence  reinstating  de  noru,  and  cannot 
charo-c  the  assnrecl  with  the  cost  of  the  second  fire  {r). 
And  even  if  this  were  ndt  so,  in  cases  of  partial  destruc- 
tion the  insurers  would  still  bo  liable  for  tlio  balance  of 
the  amount  insured  and  not  expended  in  reinstatement. 

If  the  insurers  do  elect   to    reinstate,   Ihe  assured  Assured  can't 
cannot  refuse  to  let  them   do  so  and  rebuild  hin.sclf,  £m  ng"a"n8t 
and  claim  against  them  (/).      They  have  Ihe  right  so  <=o'"P''"y- 
to  elect  under  the  statute  or  policy,  or  both. 

In  America  no  allowance  new  for  old  is  pcrnutted.  Allowance  new 
In  Ireland  Iho  contrary  seems  to  have  been  decided  (//).    ^'  "   ' 

If  a  landlord   fH'cct    an    insurance,   and  there  is  a  Agreement 
collateral  agreement  between  him  ami  ihe  tomnit  tluit  J;|;.7.;i|;|'i ^''''''" 
ho  ^linll  nnnlv  ihe  insu/'ance  monev  in   rebuildiuof  the 'enant  as  to 
prcmi.ses,  such  an  agrcev:!Ciii.  will  1)0  good  withunt  any 
new  considerai  ion    on    the   tenant's   part    beyond    his 
acceptance  of  the  lease,   and    probably  without  being 
put  inio  writing  (//),  and  ilio   lamUord  would   thereby 
lie  under  an  obligation   to   a})ply  the  proceeds  of  the 
i-aid  1  111] icy  towards  reinstatement. 

The  eilcct  of  an  election  io  ivinsiato  is  fo  make  a  Election  to 
contract  to  reinstate,  and  to  ]nii  ihe  insurer  into  tho  "^^'"*' '^ '^^ 
game  position  as  if  ho  had  originally  contracted  to  do 
t^o.  \'{  reinstating  is  at  the  time  of  election  lawful 
and  possi])lo,  but  subsequently  becomes  impossible,  the 
insurers  will  bi;  liable  in  damages  as  for  In'cach  of  a 
contract  to  reinstate  (/'). 

Acceptance  by  the  insurer  of  an  order  by  the  assured  Onierby 

to  pay  the  loss,  if  any,  to  a  third  person,  will  nut  alfect  insurers 'to  nay 

third  person. 


(«)  Suulh  V.  Cuhrnial,  6  N'ictciriii  L.  l{.  (Law)  200. 
(/)  Bdiln  V.  Ilvnie  JinitnDice  Co.,  36  X.  Y.  522. 
[ij]  Ilriiihjl  V.  XotioiutI,  52  Mas.-,   (ii   ^fet. )   195.      ViOicc  v,  Foski', 
I  Ir.  rire.  Kep.  47   51.     .Sif  hcri'on  p.  214  S'liivn. 
(/()  l'n!l<n'k,  contracts  380  (3d  vd.) 
(?)  iirouii  Y.  liojjal  liifaniHCC  Co.,  above  cited,  Erie,  J.,  dissenting. 
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tbo  right  statutory  or  contractual  of  the  insurer  to 
reinstate,  such  order  operating  merely  as  an  assignment 
of  tho  claims  of  the  assured  under  the  contract  (j). 

Election.  But  if  the  insurers  onco  agree  to  pay,  their  election 

to  reinstate  is  gone,  and  they  will  not  subsequently  l)o 
allowed  to  exercise  it  (/■). 


(./)  Tiilmnn  v.  Ma  iiuf net  livers'  Iiinuvniirc,  55  Mass.  (1  Cusliiiip)  7^. 
(/,)  >'^cutti<h  Aiiiivu'ilc  Axincidtioii  v.  Aorthtru  Assuruine,  21  tjcut.  Law 
Ittportcr  I  by,  11  C.  fcJ.  C.  4tli  suries,  p.  38". 


isurer  to 
signmeut 

t  0"). 


(      247      ) 


:'  election 
lently  bo 


•liing)  73. 
I  iScot,  Law 


CHAPTER  XIIL 

REINSURANCE. 

A  CONTRACT  to  insure  (a)  gives  tlic    insurer  au    in- insurer  has 
surablo    interest,    which    will    support    u    reinsurance  i,„t,rest  to 
(/))    to    the    full    amount    of    his    liability    on     the  •^'^">"i'^«- 
orifinal    policy.       rrcncli    authorities    hold    that   his 
interest    is    less    than    that    of   the    ussuixhI    by   the 
oi'  ount  which  he  has  received  in  preiniuin,  since  that 
having  been  received  is  not  at  risk  (c).      Buf  the  real 
(incstion  is  nut  what  has  been  received  but  what  may 
have  to  be  paid. 

Reinsurance  is  only  a  modiiicatitm  of  the  contract  Nature  <if 
of  insurance,  and  as  sucli   is  witlun  tlie   jwwers  ot  a 
company  authorised  to  make  contracts  of  insurance. 
It  is,  in  fact,  insurance  by  the  iirst  insurer  of  his  interest 
in  tiio  risk   created  l)y  his  contract  to  insure.      Like 
the  original  contract,  it  insures   .he  goods,  buildings, 
or  lives  iirst  insured,  though  the  interest  in  the  two 
insurances  dillers  (i/).     Where  a  form  of  insurance  is 
ullra  r//r,s,  the  same  api)lies  to  that  form  of  reinsur- 
ance (r)  ;  nnd   it  may  therefore  bo  doubted  whether  a 
corporation  not  authorised  to  take  marine  risks  could 
reinsure  a  juarine  risk  against  lire  (f). 

A  company  for  v.'hose  winding  up  an  order  has  been  Company 

being  w.rand 
■  up  tiiialilo  to 

(„)  Mmknnie  v.  ]\7,il,rortli,  45  L-  ■^-  ^■■^-  -3.5.  ^-  J^'   «   '••^'   •'■  3<5.  re'"*"''*''. 
2,i  L.  T.  X.  S.  655,  24  W.  U.  -'S7. 

(b)  AoH   YorL-  Jluicn-;/   v.   Xcir    York  Fiir,   i7\\(ii(l.  (X.  Y.)   359. 
Mi(tiiul  •'^(tfifif  Co.  V.  //<"»;'    2  X.  Y.  (Coinstock)  J.^5. 

('•)  rothicr.      I'ar  Diii'iii,  vol.  4,  ji.  450,  I.Sj5  tiliti.'ii. 

((/)  Aao    )'ork  Jiiwo-i/  v.  yrw    Yoih-  fin,   17  \\\uil.  (X.   Y.)  359. 
(Jruivlqi  V.  Cuhtn,  3  U.  I't  Ad.  4SS,  jut  rattc-on,  J. 

(p)  .Same  ca.-ie,  l  L.  J.  N.  S.  K.  Ij.  15S. 

(/)   Imperial   Marine  v.  Firr  /iixuran'r  Cur/ oration,  4  C.  l\  D.  166. 
4b  L.  J.  C.  r.  424,  40  L.  T.  X.  S.  166,  27  W.  11.  obo. 
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Assurt.'l  not 
piivy  to 
iciiisuiiiucc. 


In  America 
liability  t'i 
Icilisur'T  l;ut 

itir.Ttf.l  l.y 
iiisolviMcy  of 
reiiibuied. 


Unions  pro- 
viJoil  for. 


Kn^lish  \h-\v 
<>i  ii  insurnnce 
in  inik'riiiiii  v. 


A-bUroii  lias 
iio  lien  on 
reiiismiiig 
policy. 


made  caiiuot  effect  any  move  policies  whether  of  insur- 
nnce or  reinsurance.  In  such  a  case  reinsurers  by  anv 
}X)licy  woukl  probably  not  bo  bound  to  do  more  than 
return  the  premiums  if  any  paid  to  them  (//). 

The  cniitnu't  bciii^'  between  the  rt'lnsurcd  and  tli.- 
rt'iu.-urri'.  the  :i.-.<iii'rd  has  luithin^'  to  do  witli  it  cxccpl 
so  I'ar  as  it  ^•uai'anlrcs  him  au'ainsi  dclault  by  h'>  own 
insurer  (llu-  reinsun'dj.  and  \\i\  cannot  suf  on  it  i /<  i. 
Jl\\\  tlic  ri'insui't  r's  liability  wonM  be  disL'har;^Td  by 
payment  to  tiie  a>siirt'd  of  the  anionnl  of  liis  l(i>>. 
And  in  America,  l)ut  it  >ecms  not  in  MnLdand.  tlie 
Imancial  condilion  of  the  rcinsiu'ed  i>  not  to  be  talccn 
into  account  in  the  compntation  of  tin'  amount  to  be 
])aid  on  a  iiojicy  of  rein>uraiK'e,  nop  is  in<ol\  I'licy  of 
the  rein>n]'ed  any  defence  to  an  action  thereon  (/), 
]3nt  spi'cial  ('\ee])ti(pn  may  lie  madi',  excluding'  this 
ride  (/ ).  And  the  words,  ••jo  pay  as  may  bi'  paid 
thereon,"  would  seem  to  exclude  JiabiHiy  in  case  the 
reinsured  is  insolvent.  'J'he  result  of  the  American 
view  is  to  nudve  a  jiolit-y  of  reinsurance  in  the  abseiu'c 
of  .special  •-tipuhition  a  guaraideo  of  the  solvency  of  t  he 
insurer  in  t;i\oiir  of  the  assured,  who,  cx  hi/^x'flii'ii,  is  nut 
privy  to  it. 

In  En^'land,  however,  a  policy  of  reinsurance  on  a 
lifi'  i>  essentially  a  contract  of  indenuiity.  e\-en  inde- 
i)endentlv  of  anv  terms  coutaineij  tlnu'ein  or  enjor.-ed 
thereon,  ronsefpu'ntly  nolhinj^'  is  payable  to  the  rein- 
sured company  nntil  proof  be  e-j\|.n  by  ii  that  the  sum 
oritrinally  insured  has  .ictnally  been  paid  (/). 

The  per-on  in-iu'eij  niuler  the  ori^'ina'  [)olicy  cannot 
claim   any   lien    on   the   reinsuring  policy,   and    if  the 


(y)  Cumii-jloH  v.l'Qnimuri'al  Fiit,  14  X.  Y.  .Snj'.  (.  t.  ( i  I'lwwoitii)  15  J. 
(//)  IhJ. 

(i)  (.'leliiiu  V.  Ni)i-tli\Vr,fi  I'll  JiiMU-'iinr  To,.  5  Ui>sili  (<"'.  C't.  ['.  S.) 
476- 

(/.•)    I   Ellli'lijinn,  )M|    J',nlll;iy   J'ii«,.  /'I).  S,  >.    l,\, 

(/)  Ih  Atiiiiiu!iini  lAfi;(/  fiiifd.     Vf'mvAi  of  W.ili  s  A-stiniiico  fn., 
I  .I..|jns  G33.  2>S  L.  .r.  ri,.  355,  32  /,.  T,  /<)5.  7  W.  Ji.  13;.  5  .Jur.  X.  .S. 
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reinsured  company  becomes  insolvent,  tlic  amount  of 
the  reinsuring  policy,  if  paid,  must  go  inwilli  its  other 
assets,  and  the  original  policy-holder  can  only  get  a 
dividend  if  those  available  for  the  purposes  of  his  policy 
are  deficient  (m). 

A  policy  of  reinsurance  Is  an  agreement  by  way  of  What  under, 
complete  or  partial  indemnity  to  the  insurer  on  the  r|!fn"u,^|fr. 
original  ]nplicy  ()i).  It  presup))Oses  an  insurance 
cil'cctcd,  and  llic  liability  of  the  reinsurer  is  cuntingeut 
on  the  liability  of  the  insurer,  as  reinsurance  is  really 
a  contract  to  shilt  liability,  and  its  subject  is  the  risk 
incurred  by  the  reinsured  (o). 

It  is  not  necessary  for  a  reinsurer  to  take  the  ^Yholo 
risk,  or  the  whole  aniuunt  at  risk.  Thus  a  marine 
insurer  agaiii>t  rdl  jierilsof  the  sea  can  reinsure  against 
lire  only  (p),  and  keep  the  rest  of  the  risk  on  his  own 
shoulders. 

"Where  insurers  grant  two  policies  on  the  same  pro-  Proportion 
perty,  the  total  amount  of  them  being  greater  than  the  {vi^„s,|,'),r'of 
value  of  the   iironerty  insured,  and  subseiiueully  they '""' <'^**'^^''*''l 

,       "  .    .  ■    ,  *    Cdiicdrrciit  or 

reinsure  on  one  of  such  policies  only,  the  amount  of  the  successive 
reinsurer's  liability  will  (.le[)end  on  whether  the  insurers'  ^'^  '*^"^^' 
policies  are  concurrent  or  successive  (7).  h'  the  in- 
suriuicf-a  ju ^  concurrent,  the  reinsurer  will  have  to  pay 
such  proportion  ot'ihe  whole  loss  as  is  equal  to  the  pro- 
portion wh'  ^'  the  reinsurer's  policy  bears  to  the  whole 
siVi  .isurcii.  'J'hus  if  goods  of  the  value  of  ^1200 
n  :>  msured  to  the  amount  of  ^'  I  500  ])y  two  policies  for 
^1000  a'ul  /^S^o  respectively,  and  the  latter  policy 
only  is  reinsured,  the  reinsurer  will  have  to  pay  ^"400. 


("0  Ctrrinijton  v.  Coiiimcrrlal  Fin;  l.\  N.  V.  Sup.  Ct.  (l  IJosworth) 

(//)  Jo>/,'''  V,  Jlailm  (.'>.,  L.  1^  7  Q.  Ji.  5S0,  5S6,  Lnsli,  .J.  Insurance 
Co.  V.  Insurance  Co.,  43  Am.  Kep.  415. 

(o)  Miitniil  Si,f,Ui  v.'llvnr,  2  N.  Y.  (Cui:i>t<Kk)  235. 

(;>)  lm}xriul  Marini'  v.  Fire  Insnnince  0>rj)iir<tliiin,  4  C.  1',  D.  166, 
48  L.  J.  C.  r.  424,  40  L.  T.  N.  .S.  1O6.  24  W.  K.  6S0. 

('l)  Union  Marine  Co.  v.  Martin,  35  L.  J.  C.  T.  ibi. 
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If,  however,  the  insurances  are  successive,  and  tlio 
second  policy  is  reinsured,  the  reinsurer  will  liavo  to 
pay  (so  far  as  the  sum  reinsi^ured  sufliccs)  the  amount 
remaining  of  the  loss  after  the  first  policy  has  been 
fully  applied  in  satisfying  it.  J'J.g..,  if  goods  of  the  value 
of  ^1200  arc  insured  by  two  policies  successively  for 
;^I000  and  ;^S00,  and  the  latter  policy  only  is  re- 
insured, after  the  appropriation  of  the  policy  lirst 
applicable,  viz.  the  £  i  ooo  policy,  there  will  only  re- 
main ^200  to  bo  paid  by  the  reinsurer  in  respect  of 
the  ;^500  policy. 


Effect  01    ^  A  reinsurance  subject  to  all  clauses  and  conditions 

pay  (Is  may  be  ill  thc  original  policy  and  to  i)ay  as  may  be  paid  thereou, 


paid." 


attaches  when  the  original  ])olicy  attaches  (>•).  In 
such  a  policy  payment  would  seem  at  first  sight  a 
condition  precedi'ut  to  the  right  of  suit  thereon.  13ut 
tho  true  construction  has  been  held  in  Ameri'^",  to  be^ 
that  it  is  meant  to  make  the  reinsurer's  liability  coex- 
tensive with  tho  liability,  and  not  with  the  ability  to 
pay,  of  the  insurers,  and  that  the  reinsuring  company  is 
to  have  the  benefit  of  any  dt-duction  by  reason  of  other 
insurance  or  salvage  that  the  original  compiuiy  would 
have  (s). 


Cuiidition  to 
pny  fro  rata. 


A  condition  to  pay  pro  rata  at  and  in  the  same  tiiiu^ 
and  nuinner  as  tlir  reinsured,  cannot  amount  to  a  ])ro- 
vision  t)jat  if  tho  reinsured  is  insolvent  the  reinsurer 
is  only  to  piiy  tin-  amount  of  the  dividend  on  (lie 
particular  insurance  availnblo  from  the  assets  of  the  re- 
insured. TJie  condition  only  means  that  the  reinsurer 
shall  only  ])iiy  at  and  in  the  snme  time  and  manner  as 
the  reinsured  shall  })ay  or  bo  bound  to  pay,  and  that 
tho  reinsurer  shall  have  all  tho  advaninges  of  the  time 
and  manner  of  payment  in  the  first  policy  (/). 


()•)  Joyce  V.  Realm  Co.,  L.  R.  7  Q.  B.  5S0.  ' 
(n)  K.tpnrtc  Xorwo'id,  3  Bis.scll  (U.  Ct.  U,  S.)  50.J,  51.S. 
(0  Ltishim  V.  i\<)ii/i-\\\slcrii  Jnifiiriiucf  Co.,  5  JUsslH,  C.  Ct.  U.  S. 
470.     Jnaumnce  Co,  v.  Jusunuue  Co.,  43  Am.  llrp.  41  j. 


UEiNsruAXCi:. 


2^1 


The  practice  as  to  reinsurance  scorns  to  bo  to  insert  Payment  by 

a  clause  in  llio  policy  of  reinsurance,  that  if  the  re- 'Jjfjy"  },;,„  t,, 

insured  pays,  his  so  doinjx  shall  be  evidence  suflicient '■epo^er  from 
*■    ■'    '  .  ,  .         .  .  .      T  reinsurer. 

to  enaWi3  hnn  to  recover  from  his  renisurer  (</).     And 

it  would  seem  that  French  reinsurers  inserted  a  clause  French  rule. 

allowing    the    original   insurers   to  make   bona  fdc   a 

voluntary  settlement  and  adjustment  to  be  binding  ou 

the  reinsurers  (r). 

The  reinsured  will,  it  seems,  bo  entitled  to  recover  Reinsurer's 
from  the  reinsurer  his  costs  of  doi'euding  any  action  jiction  by 
brought  by  the  assured  under  the  original  policy,  if  the  assured, 
reinsurer  does  not  on  notice  appear  and  attend  to  such 
suit  (x). 

lie  may  await  judgment  (//)  or  proceed  at  once 
against  the  reinsurer  ;  and  payment  is  not  in  America 
a  condition  precedent  to  his  right  of  action  (:). 

But  where  the  reinsured  ga\o  the  reinsurer  notice 
that  ho  meant  to  pay,  to  which  the  reinsurer  gave  no 
response,  held  that  the  reinsurer  could  still  raise  all  the 
defences  open  to  the  original  insurer  in  an  action  against 
him  by  the  assured  {ci). 

The  reinsured  must  of  course  in  some  way  prove  the  rroofs 
character  and  extent  of  his  loss  (//),  and  must  fullil  all 
the  conditions  of  his  reinsurance  (c). 


Conditions. 


-■^ 


The  reassured  is  entitled,  besides  the  amount  paid  Koinsured 

11  -Til-  1x1      entitled  to 

by  him  for  the  loss  sustameil   I)}'  his  assured,  to   i)o  his  reasonable 

and  necessary 

~ -  costs. 

(i()  So  stated  in  Xiitw)iiil  Marine  v.  Prutictor  Co.,  5  Victoria  (Law) 
226,  229. 

(r)  I'othicr,  cited  in  Aai'  York  Slate  Co.  (V.  S.)  I  Storey  Ktp.  458. 

(x)  llastie  r.  Ik  Painter,  3  Cain.  s.  N.  Y.  190.  lloirn  Jtijin  Barrel 
Co.  V.  L'mi'loi/.rs'  liiiiiilit,!  Co.,  i,SS4,  Q.  15.  J).  Xtv:  York  Central  v. 
J'mliclion  Co.,  20  liixrh.  (S.  Y.)  4OS. 

(v)  But  s-ee  j>.  255  in/r^i. 

(:)  Uonc  V.  Mauial  i^ajelij  Co.,  3  X.  Y.  Sup.  C't.  (I  Saiidfnrd)  137. 

(.()  National  Marine  w' Half,  i),  5  Victi.ria  (I,a\v)226.  Neir  York 
State  V.  Protector  /niinranrc  Co.,  I  Storrv  lUp.  (\'.  S.)  4^8.  Sue  M'h'enJr 
V.  Whiiivort/i,  I  J:x.  1).  31,,  33  L.  T.  N.  S.  055,  24  W.  11.  2S7,  45  L.  J. 
Ex.  233.     Jo;iee  v.  Jl(alin  ('".,  L.  II.  7  i}.  !>.  5No. 

(i*;)    Vonkcrs  Fire  Co.  v.  Jfofnuin  Fire  (  o.,  6  K.ihcrtson  (Lonijciana)  316. 

((•)  iVeiu  York  Central  v.  Aalional  Protection,  20  Baib,  (N.  Y.)4oS. 
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J[cai)inf»  f)f 
conlributiou 
cliinso  in 
rciiisuruncc 
policy. 


indemnified  by  liis  reinsurer  iur  all  co.sts  and  expenses 
reasonably  and  necessarily  incurred  by  him  to  protect 
himself  and  entitle  him  to  recover  over  against  the 
reinsurer.  But  if  in  a  clear  case  of  loss  ho  defends 
without  rcastm,  lie  will  not  get  his  costs  (if). 

If  a,  contract  of  reinsurauce  contains  a  contriljution 
clause,  such  clause  will,  in  the  absence  of  s])ccitlc  words, 
be  taken  to  refer  to  a  case  of  double  reinsurance  only, 
and  a  custom  ibr  reinsurers  to  jjiiy  only  >ucli  j)nip<>i'- 
tion  of  the  loss  as  the  amount  reinsured  bears  to  tlio 
oritrinal  policy  will  not  be  admitted.  The  custom  sug- 
gested in  the  case  below  cited  (c)  was  that  if  partial 
reinsurance  were  efrcctcd,  the  insui-er  should  only  pay 
in  full  in  cas(>  of  a  total  loss,  and  in  a  partial  loss  should 
only  pay  proportionally  in  the  way  in  which  insurers 
pav  under  an  avcM'aLTC!  clause.  If  the  contention  in  tlie 
particular  case  had  succeeded,  tlu;  re.'nsurer  would  lu'ne 
made  what  was  a  contribution  clause  work  as  an  averagi^ 
clause,  and  have  jienalized  the  reassured  for  not  sliifi- 
ing  the  whole  of  his  liabilitv. 

A  condition  that  the  reinsured  should  I'elain  a 
certain  sum  equal  to  the  amount  reinsured  on  otliei- 
parts  of  the  san^e  ])ro[)erly,  only  means  that  they  are 
to  tbrljear  from  reinsuring  so  as  to  I'cduce  their  own 
risk  below  the  stipulated  amount,  not  that  tia^y  mu>t 
guarantee  the  continuance  oi' existing  in^urane-es.  So 
if  the  insured  refuse  to  renew  a  ])oIiey  of  which  the 
reinsured  knows  nothing  till  after  lir(\  tin  comlition  is 
not  violated.  To  construe  it  otherwise  would  bt;  to 
make  the  reinsured  go  on  insuring  against  the  will  of 
the  assured  (/). 

Where  till'  reinsurance  is  on  part  of  I  he  original  risk, 
mrtof DiiKiijul ''"-'  amount  rt'taiiied  cannot  drop  witliout  the  reinsiu'- 

risk,  tli;it 

ciinnot  (hill)  ''')  ^'""'   Ynrk  !^tn(f  ('i\  v.  Pntlcctui' Cl,   I  Stmcy   K' ji.  (K.  S.)  45S, 

without  wliii'u  Stiiic'V,  .1.,  citfs  tlio  jurists. 

roinsuriincc  (')  Mtit'ni!  Safdi/  < '<».  v.    //om;  2  X.  Y,  (Cdiist.)  235.     Sn-   Cni'in 

dioinjiiig.  M.ii'uie  v.  Maiiin,  35  Ij.  .1.  V.  l\  iSi, 

(/)  Canada  jH'>araHce  Co.  v.  Aoit/urn  Iiisinviicr  Co.,  2  L'.  C,  (Apii.) 
373- 


Condition  that 
i'einsui-((l 
shoulJ  ictain 
otlier 
insurances. 


^Vl)cro 
rcin.suranco 
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53 


ance  dropping  too.  80  thnt  tho  original  insurers  must 
rotain  the  part  stip.ilatod  it"  they  wish  to  keep  up  tho 
reiusuruuce. 

Hut  wliere  tlie  amount  to  ho  retained  is  a  separate 
risk,  though  involved  in  the  same  peril,  the  word  retain 
will  nut  be  construed  as  a  guarantee  thai  tho  assured 
will  keep  up  all  his  existing  policies  ('/). 

Tho  reinsured  must  show  as  good  faith  as  it'  he  Avcre  rcinnlgnoil 

,  .  .  1  ,  ,  .  /,<  faitli  I'fquired 

seeking  insurance,   and  nf)t  merely  riMusuranco  (A),  as  f,„in  leiiisuicr 
tho  latter  is  not  a  eontract  of  suretvshin,  but  a  form  of  "*•  ^''•^"J 
tho  ordinary   contract  of  insurance  whereby  a  person 
who  has  guaranteed  the  salrty  of  another's  goods  may 
have  his  own  liabilitv  under  the  first  guarantee  covered 
by  a  second. 

Consequently,  if  iuforiuatiou  possessed  V>y  the  re- Concealment. 

insured  and  material  to  the  risk   be  not  communicated 

to  the  rein.  iirtT,  the  jtolicy  of  rciusnrauce  will  be  void. 

In  souu'  cases,  tlu'rcfoi'c,  a   heavier  oblio-ation   to  clis- I^"''"'"''*''^ 

nmst  HtMto  to 
chxse  may    lal!    upon    tlic   person   seeknig    reassurance  reinMuicr  wlmt 

,1  1  •  1  I)      •  1        ii        •    i'  i.*  •  I'l'  knows  of 

tliau  on  lus  assured,  tiesides  the  n\lormatum  given  nssureil's 
by  the  latter,  the  fornier  may  (d  tin  iimr  when  grant- '='""''*'=''^'"' 
ing  the  original  policy,  or  subsequently,  learn  material 
facts  as  to  the  ri>k,  and  these  he  must  disclose  on  seek- 
ing reinsurance.  Thus  though  tho  original  assured 
would  not  be  liound  to  give  himself  a  bad  character 
to  his  insurers,  such  insurers  would,  if  seeking  reinsur- 
ance, bo  bound  to  disclose  what  they  knew  of  him  (;). 
whether  learnt  before  or  after  they  granted  the  origi- 
nal policy. 

AVhen  reinsurance   is  made  it  is  not  necessary  to  wiiotlur 
disclose  the  fact  that   the  policy  is  by  way  of  rein*sur- |;°'ita7cluo'L 
anee  unless  such  fact  is  material  (/,).      It  seems  to  bo  "  leiusunmco. 


^ 


(7)  Canmln  Iiuumncc  Co.  v.  Northern  Insurance  Co.,  2  U.  C.  (Apjx) 

(/()   Nfir  York-  lloiirri/  v.  New  York  Fire,  17  Wend.  (N.  Y.)  359. 
{/)  Ihld.     6'i(/i  Mntinil  v.  Ocani  Co.,  107  U.  S.  (17  Otto)  455. 
(k)  M'Knizie  v.  Whitworth,  2  Ex.  D.  36,  45  L,  J,  E.\,  233,  33  L.  T. 
655.  24  W.  K.  2S7. 
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usual  to  declaro  that  rcinsuranco  is  souf^lit  if  such  bo 
tlio  fact,  but  tlioro  is  no  custom  in  marino  insurance 
to  that  en'ect ;  lor  marine  rcinsuranco  ^Ya3  illot^al,  with 
certain  cxceiitions,  till  18C4  (/). 

Miarepresenta.       ^Misrepresentation  1)V  tlio   I'einsured  will  avoid  tlio 
turn  i>y  ,  ' 

reinsured  US  to  policy.    Tlius  \Yhere  ono  company  reinsured  part  of  its 
risk  retuined        .  ,  ,.,.        .    .•  .1     .  Ti  ,•  ,1    , 

bybini.  risk  ou  a  Iiie,  statiiif^  tliat  another  ]iortion  would  bo 

retained,  but  parted  with  the  rest  Ijolbro  the  lirst  rein- 
surance was  completed,  the  contract  was  avoided  (//)). 
But  representations  as  to  the  nature  of  the  risk  will  not 
help  a  reinsurer  who  has  furmed  his  own  jud^'nient  oi' 
tho  nature  of  tho  risk  (//). 


Notice  to  be  ipjjp  reinsured  must  also  Lnve  notice,  if  renuired,  (^f 

given  by  _  ... 

luiiisurod  of     otlicr  iusurauco  on  the  ])roi)('rty  if  ho  knows  of  it  (u). 

iuaurunceg.       lu  the  caso  bclow  cited  the  insurance  was  effected  on 

an  ordinary  policy  with  reinsure  substituted  for  insure. 

Condition  tbi\t       Jt  would  seem  that  if  the  reinsurer's  polic\'  stiinilates 

reinsured  niiiy  ,  .   ,  . 

recover  witiiiii  tliat    tlio    reassured    may    recover    thereon    wit  Inn    a 
BfTerloss!"""   certain  time  after  the  loss,  such  time  will  run  IVom  tho 
injury  to  tho  property,  and  not  from   payment  under 
tho  original  policy  by  tho  reinsured  (^)). 

Condition  as         If  tho  insurance  policy  contains  a  condition  that  tlio 

furnistiing  i      1     11    r  *     •  1  i.    '  w  r 

proof  satisfied  parties  assured  shall  lurnish  certain  specific  proofs  as 
mitHng^pvoofs  ^o  their  character,   circumstances,  and  loss,  such  con- 

received  from   clition  is  Complied  with  in  contemplation  of  law,  if  tho 
assured.  ...  .  . 

party  originally  insured  furnishes  such  proof  to  his 
immediate  insurers,  and  they  transmit  tho  same  to  their 
reinsurers  (q). 


(Z)  19  Gpo.  II.,  c.  37,  s.  4. 

(m)  Foster  v.  Mentur  Life,  3  E.  .^  B.  4S,  23  L.  J.  Q.  B.  145,  22  L.  T. 
305.  Traill  V.  Barhtrj,  33  L.  .1.  Cli.  521,  4  (iilf.  4S5,  10  L.  T.  N.  .S.  215, 
12  V,'.  R.  678.  Lniiisiana  Mutual  Fire  Co.  v.  JS'cw  Orleans  Co.,  13 
Louisiana  Ann.  246. 

(n)  Canada  Ins.  Co.  v.  NortJie7')i,  2  U.  C.  (App.)  373. 

(0)  Nao  York  Jhwcr)/  v.  jVcw  York  Fire,  17  Wend.  (X.  Y.)  359. 

{/))  Provincial  Insurnncc  Co.  v  Ftna  Insurance  Co.,  16  U.  C.  (^.  B.  145. 

Iq)  New  York  Bowcnj  v.  New  York  Fire,  17  Wend.  (X.  Y.)  359. 
Exparte  Norwood,  3  Bissell  (Circ.  Ct.  U.  S.)  504. 
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CHAPTER  XIV. 


ODLltiATIOX    OF   TENANTS   TO    INSURE 


A  TENANT  for  lifo  or  a  tenant  in  tail,  if  tlio  settle-  Tenant  for 
nient  contanis   no   provision   or  obligation   as  to   the  need  not 
repair  or  insurance  of  buildings  on  the  settled  estates,  >"»^"' 
is    not   bound   to  insure    or   to   reinstate  in   case  of 
fire  ((/). 


Keiniiiuder- 
mHn. 
Proceeds  of 


And  if  such  a  person  insures,  paying  tlio  premiums  When  entitled 
out  of  his  own  pocket,  ho  has  been  held  entitled  to  n"ou'ey!^^ 
the  policy  moneys  as  against  tho  remainderman  (I). 
This  was  first  decided  in  the  case  of  Sojinour  v.  Vernon,  Tenant  m  tail, 
the  facts  of  '^'hicii  were  that  some  stables  were  burnt 
down,  and  it  was  thonpfht  needless  and  inexpedient  to  Pr^cee 
rebuild  them.      'J'ho  court  had  previously  ordered  tho 
insurances  to  bo  kept  up  by  a  receiver  for  the  benefit 
of  all  parties  who,  in  the  result  of  the  decision  of  tho 
court  in  tho  adniiiiistratio:<  «nit, should  be  found  entitled. 
And  Kindersley,  V.-C,  lieLl  that,  inasmuch  as  the  pre- 
miums had  been  paid  out  of  tho  income  of  tho  infant 
tenant  in  tail,  the  policy  moneys  were  his.      This  case 
was  followed  and  aopvu";  d  by  Cliitty,  J.,  in  WancicJicr 
V.  Brdnall  (c),  whue  a  mill  comprised  within  a  strict 
settlement  under  a  u-ill  had  been  insured  on  account 
of  an  infant  tenant  m  tail   out  of  the  rents  of  tho 
estate,  and  had  been  burnt  down.     The  proceeds  of  the 
policy  were  insufiicient  for  rebuilding,  and  it  was  not 


{(i)  Ramcr  V.  Preston,  i8  Ch.  D.  i,  50  L.  J.  Ch.  472,  44  L.  T.  N.  S. 
487,  29  W.  R.  547,   6  Anne,  c.  58  (31  Ruff.),  14  Geo.  III.  78,  83. 

(b)  Seymour  v.  Vernon,  21  L.  J.  Ch.  433,  16  Jur.  189. 

(c)  23  Ch.  D.  188,  see  also  31  W.  R.  520. 
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tliouglit  for  the  benefit  of  any  one  interested  in  tlie 
settled  estates  that  the  mill  should  be  rebuilt.  The 
learned  j  udge  held  that  the  policy  moneys  belonged  to 
the  infimt  tenant  in  tail  as  part  of  his  personal  estate, 
and  were  not  to  be  treated  as  part  of  the  real  property 
comprised  in  the  settlement. 


Warwicker  v. 

Bretnall 

discussed. 


tz:. 


'MM' 

'Ml." 

r 

c 


With  the  greatest  respect  and  deference  for  those 
learned  judges,   it  seems   that   if  their  decisions  are 
correct,  a  limited  owner   may  insure  settled  property 
for  its  full  value,  and  in  case  of  fire  appropriate  to 
his  own  use,  not  only  so  much  of  the  insurance  money 
as  is  equivalent  to  the  value  of  his  own  limited  in- 
terest,   but    also   the    balance    which    represents    the 
value   of  the   interests    in  remainder.      This    appears 
to  be  opposed  to  the  view  expressed  by  Lord-Justice 
Bowen  (</),  who  says,  "  A  person  with  a  limited  in- 
terest may  insure  either  for  himself,  to  cover  his  own 
interest  only,  or  if  ho  so  mean  at  the  time,  he  may 
insure  so  as  to  cover  not  only  liis  own  limited  interest, 
but  the  interest  of  all  others  who  are  interested  in  the 
property.      It  is  a  question  of  fact  what  is  his  intention 
when  he  makes  the  policy.      But  he  can  only  hold  for 
so  much  as  he  intended  to  insure.   .   .   .  There  is  the 
case  of  a  mortgagee  :  if  he  has  got  the  legal  ownership, 
he  is  entitled  to  insure  for  the  whole,  but  even  if  he 
is  not  entitled  to  the  legal  ownership,  he  is  entitled  to 
insure  j^^'l'Uf'f  facie  for  all.      If  he  intends  to  cover  only 
his  own  mortgage,  and  is  only  insuring  his  interest,  he 
can  only  retain  the  amount  in  which  he  has  been  in- 
demnified.     If  he  has  intended  to  cover  oth.er  persons 
besides  himself,  he  can  hold  the  surplus  for  those  whom 
he   has    intended  to   cover.      But   if  he   intended   to 
cover  himself  alone,  and  if  his  interest  is  limited,  he 
cannot  hold  anything  beyond  the  amount  of  the  loss 
caused  to  his  own  particular  interest."     If  the  decisions 


(d)  Castellain  v.  Preston,  11  Q.  B.  1).  380,  52  L.  J.  Q.  B.  376,  49  L. 
T.  N.  S.  29,  31  W.  R.  557. 
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in  Seymour  v.  Vernon  and  Warwichcr  v.  Brctnall  are 
good  law,  it  is  submitted  that  one  class  of  limited 
owners,  viz.  the  tenant  in  tail,  must  be  excepted  from 
what  the  Lord  Justice  says;  and  a  tenant  in  tail, insuring 
for  all  persons  interested,  may  receive  and  retain,  not 
only  so  much  of  the  insurance  money  as  represents  the 
value  of  his  own  interest,  but  also  the  surplus  which 
represents,  and  is  really  recovered  in  respect  of,  the 
interests  of  other  parties.  Even  if  the  great  authority 
of  the  learned  Lord  Justice  did  not  seem  to  shake  the 
decisions  in  Seymour  v.  Vernon  and  IVarwicl'cr  v.  Brct- 
ncdl,  the  considerations  we  have  mentioned  would  make 
these  decisions  appear  to  us  far  from  convincing  or 
conclusive.  There  may  be  difficulty  in  estimating  the 
proportion  of  the  insurance  money  payable  to  the  tenant 
in  tail ;  but  why  should  not  the  whole  insurance  money 
be  treated  as  realty,  and  come  under  the  settlement  in 
lieu  of  the  property  destroyed  ?  This  would  avoid  all 
the  difficulty  of  apportioning,  and  protect  the  rights  of 
all  parties. 


Mr.   Davidson  (/)  says,    "That  in  the  absence   of  Opinion  of 
special  contract  or  obligation,  the  tenant  for  life  is  not    ^"    '"■         ' 
bound  to  repair  or  rebuild  in  case  of  fire,  and  by  parity 
of  reasoning  is  not  bound  to  insure,  yet  it  seems  that 
if  ho  insured  he  would  be  bound  to  lay  out  the  money 
in  rebuilding." 


■■'■O 


insure. 


Tenants  for  years  are  not  at  common  law  bound  to  Tenants  for 
insure.  Their  legal  duty, — iu  the  absence  of  special  bomulTo 
agreement,  is  merely  to  use  the  demised  premises  in  a 
proper  and  tenantable  manner,  and  includes  no  obliga- 
tion to  reinstate  in  case  of  fire  Oj).  It  is  true  that  the 
statute  of  Gloucester  seems  to  have  been  construed  so  as 
to  make  them  liable  in  case  of  a  fire,  if  accidental,  as  for 


fro 

::aC3 


(/)  Precedents  Conv.  3rd  ed.  vol.  3,  part  i,  p.  290  note  (c). 
((/)  Davidson's  Precedents,  vol.  5,  pt.  I  (3rded.)  542  note«. 
Handy  Book  194  (Sth  ed.) 


Sngden, 


R 
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permissive  waste  if  necrligently  caused,  or  for  voluntary- 
waste  (Ji). 

Tenants  not  But  by  1 4  Geo.  III.  c.  78,  s.  86  (i),  in  the  absence 

accidental  fire,  of  any  contract  or  agreement  with  the  landlord,  tlioy 
are  exempted  from  all  liability  for  accidental  fires 
"  occurring  in  their  houses,  chambers,  stables,  barns, 
or  estates,"  "  any  law,  usage,  or  custom  to  the  con- 
trary notwithstanding." 

The  statute  is  mainly  local,  but  this  and  somo 
other  sections  are  general  (Jc).  The  history  of  tlio 
section  well  illustrates  the  method  of  legislation  in  this 
country.  The  exemption  was  first  granted  as  to  houses 
and  chambers  only  in  1708,  by  6  Anno,  c.  58  (6.  7,  8.) 
(Ruffhead,  c.  31),  for  a  limited  period,  but  revived  and 
made  perf)etual  in  17  10  by  10  Anne  c.  24,  s.  i  (/). 


History  of 
§83. 


In  1772  it  was  repealed  and  re-enacted  in  the  12 
Geo.  III.  c.  73,  s.  46,  a  Metropolitan  Building  Act. 
In  1774  it  was  repealed  and  re-enacted  in  its  present 
form  (y»),  except  the  provision  as  to  ti'eble  costs,  which 
has  been  repealed  by  Statute  Law  Revision  Act,  i86r, 
while  the  rest  of  14  Geo.  III.  c.  78,  was  repealed  by 
28,  29  Vict.  c.  90,  s.  34  (a  Metropolitan  Fire 
Brigade  Act),  which  sec.  34  was  in  its  turn  repealed 
by  the  Statute  Law  Revision  Act  of  1875  (38,  39  Vict. 
c.  66).  Such  repeal  does  not,  however,  revive  tbe 
repealed  portions  of  14  Geo.  III.  c.  78  (//). 

Tenant's  Though  now  clearly  not  liable,  except  by  contract, 

fire  through     ^^^  accidental  fire,  a  tenant  for  years  is  liable  ex  delicto 
his  negligence.  ^^  common  law  for  damage  done  by  a  fire  caused  by 


(li)  6  Ed.  I.  c.  1278,  see  Davidson,  I.  c.  Ifamilton  v,  Mendcs,  2  Burr. 
121 1  (1761),  Lord  Mansfield.     Turbcnil  v.  Stamp,  i  Salk.  13. 

(i)  Thin  Act  i.s  wholly  repealed,  except  this  section  and  section  83. 

(k)  (1847)  Fillitcr  V.  Phippanl,  11  Q.  B.  347,  per  Dennian,  C.-J. 
Jiichards  v.  Easto,  15  M.  &  W.  244. 

{I)  c.  14,  Euffhead. 

(m)  Piatt  on  Co\'onants,  18S. 

(n)  See  13,  14  Vnt.  c.  21,  e.  5. 
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his  own  negligence,  or  tliat  of  his  servants,  to  the 
property  of  his  neighbours  or  his  landlord  (o),  and  such 
liability  is  in  no  way  affected  lessened,  or  varied  by 
section  86  of  14  Geo.  ITI.  c.  >'8. 

In  virtue  of  this  liability  for  negligence  ho  has  an  jiay  insure 
insurable  interest  in  the  premises  occupied  by  him,  and  thrmigh  ° 
he  may  lawfully  insure  against  his  own  negligence  (p).  "egligenco. 

Indeed  an  ordinary  fire  policy  protects  against  own  rrotoction  of 
or  servant's  negligence  (except  perhaps  the  very  gross- pjiicy^^^ 
est),  or  accidents,  or  arson  by  others,  wherein  assured 
has  no  complicity  (r/). 

Landlord  and  tenant  may  contract  that  the  latter  Tenant's 
shall    be  liable  to  the   former    in  case    the  demised  insurer^  how 
property  shall  bo  destroyed  by  fire  (r). 


created. 


A  tenant  who  covenants  or  agrees  to  repair  generally  Tenant  under 
makes  himself  an  insurer,  and  if  the  demised  premises  repair'^bound 
are  burnt  down  within  his  term,  will  be  bound  to  rein-  *°  lemstato. 
st'te,  and  is  liable  in  damages  if  ho  does  not  do  so. 
It    does    not    matter  whether    the  fire  originated   in 
or  spread  to  the   demised  premises,  nor  how  it  was 
caused  (s). 

A  covenant  by  the  tenant  to  pay  any  extra  premiums  insurance, 
exacted  in  consequence  of  work  done  or  business  carried  J'Jlllillr'^  "°** 
OD  by  him,  seems  to  apply  to  the  ordinary  trade  of  the 
tenant,  and  not    to  special  acts  increasing  the  risk, 
such  as  setting  up  steam-engines,  &c.  (t). 


(o)  See  FiUiter  v.  Pltlppard,  ii  Q.  B.  347.  Seo  Vavghan  v.  Mcnlnve, 
3  Bing.  N.  C.  468.     Turbcrvil  v.  Stump,  i  Salk.  13. 

(/))  Dobson  V.  SotJiehi/,  I  ]\Ioo.  &  Mai.  90,  03  Tuntcrdcn,  C.  J. 

(7)  Midland  Insurance  Co.  v.  Siait/i,  6  Q.  B.  D.  561,  50  L.  J.  Q.  B. 
329,  45  L.  T.  X.  S.  411,  29  W.  K.  S50. 

((•)  14  Geo.  III.  c.  78,  s.  86. 

(s)  1796,  Bullock  V.  Lomitt,  6  T.  R.  650.  Pym  v.  £u;rkhurn,  3  Ves. 
Jr.  34.  (Jhcdcrfidd  v.  Bolton,  2  Com.  627.  JJi'jbi/  v.  Atkinson,  4  Camp. 
275.     Loader  v.  Kcnip,  2  C.  &  P.  375. 

{I)  Duke  of  Humilton's  Truntces  v.  Flcmh'r/,  9  C.  S.  C.  (3rd  series) 
329,  and  also  Forbes  v.  Border  Counties,  li  C.  B.  C.  (3rd  series)  278. 
J'latt  V.  Kerr>/,  7  Lr.  Can.  Jur.  80. 


'*'-^ 
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Devisee  for 
life  when  an 
insurer. 
Liability  to 
rebuild  of 
limited  owner. 


A  devisee  for  life,  with  a  condition  against  commit- 
ting waste,  and  for  keeping  the  premises  in  good  and 
tenantable  repair,  is  under  the  same  liability  as  a  tenant, 
bound  by  an  absolute  repairing  covenant,  and  the 
remainderman  can  make  him  rebuild.  Ho  cannot  do 
su,  however,  unless  such  liability  is  imposed  on  him  by 
the  settlement  under  which  he  holds  (u). 


Tenant  when  The  trusteo  in  bankruptcy  of  a  tenant  is  in  the  same 
Trustee  in  position  as  the  tenant,  save  for  his  power  of  disclaiming 
bankruptcy.     ^  burdensome  tenancy  (v). 


c:: 

Insurable 
interest  of 
tenant  under 
covenant  to 
repair. 

Position  of 
insurers  whore 
landlord  and 
tenant  insure 
separately. 

■»xk: 

r 

The  tenant  who  has  covenanted  "  to  repair  and  keep 
in  repair "  has  an  insurable  interest  in  the  premises 
sufficient  to  support  a  policy  in  his  own  name  for  the 
full  value  thereof.  Such  insurance  is  in  effect  a  rein- 
surance of  his  own  liability.  Consequently  if  the  land- 
lord insured  too,  the  insurers  would  not  be  entitled  to 
demand  contribution  intci'  se ;  but  the  insurer  of  the 
landlord  would  bo  entitled  either  to  subrogation  to  the 
landlord's  rights  on  his  covenant  against  the  tenant, 
or  to  return  of  the  policy  money  if  the  landlord  had 
enforced  these  rights  (■*;). 


is:. 


Effect  of  The  covenant  to  repair  makes  the  tenant  an  insurer 

repair  and  to    to  the  full  value  of  the  premises  even  if  ho  also  covenants 

insure  fixed      ^q  insure  for  a  fixed  sum.     The  latter  covenant  is  a 

collateral  security  to  the  landlord  lessening  but  not 

limiting  the  tenant's  liability,  as  he  remains  absolutely 

liable  to  reinstate  on  his  covenant  to  repair  (y). 

How  liability        It  is    Consequently  advisable  to  exclude  from  the 

as  insurer  is  i.    i.  •     i.v  o  ^  i  i       r 

excluded.         covenant  to  repair  the  case  oi  loss  or  damage  by  nro. 


(m)  lie  Skingley,  3  M'N.  &  G.  221  Truro,  C.  Grcfj(/  v.  Coatcs,  23 
Beav.  33,  2  Jur.  N.  S.  964,  Romilly,  M.  R.,  4  W.  R.  735. 

(v)  46,  47  Vict,  c,  52,  s.  55. 

(x)  Darrcll  v.  Tihhdts,  5  Q.  B.  D.  560,  50  L.  J.  (Q.  B.)  33,  29  W.  R. 
66,  ^T  L.  T.  N.  S.  797. 

(y)  Dlghy  v.  Atkinson,  4  Camp.  278  (1815),  Ellenborougb,  C.  J. 
Penniall  v.  Ilarborne,  11  Q.  B.  368,  17  L.  J.  (Q.  B.)  94,  12  Jur.  159. 
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By  so  doing,  the  tenant  removes  from  himself  all 
liability  as  an  insurer,  and  limits  his  liability  to  the 
case  of  breach  of  his  covenant  (if  any)  to  insure  (z). 

A  covenant  to  insure  is  not  personal,  but  a  covenant  Covenant  to 
to  do  something  in  respect  to  the  property  demised,  'wft'h  laud!" 
and  is  available  to  assignees  (a)  of  the  reversion  against 
the  tenant  or  his  assignees,  &c.  (h) 


The  landlov-  is  never  in  England  an  insurer.      He  Landlord  not 
is  not  bound  at    ommon  law  to  rebuild  in  case  of  fire ;  Landlord  not 
in  fact,  he  camujt  enter  upon  the  demised  premises  ^°^^^^° 
during  the  term  except  for  breaches  of  the  terms  of 
the  lease,  and  if  ho  went  in  to  rebuild  would  be  a  mere 
trespasser. 

If  the  landlord  insures  himself  aofainst  any  risk  not  Tenant  cannot 

111 
thrown  on  the  tenant  by  the  contract,  and  a  fire  occur,  lord^who* 

the  tenant  has  no  equity  to  compel  him  to  apply  the  '"?^^;°^  ^° 

proceeds  of  the  insurance  in  repair  of  the  damage  (c). 

Such    insurance    is    a    precaution    for    the   landlord's 

own  benefit.     He  alone  is  entitled  to   benefit  by  it, 

and  there  is  no  privity  between  the  tenant  and  the 

insurer. 


'     MM"* 


11 


If  the  landlord  has  covenanted  to  rei:)air  tho  part  Tenant  cannot 
burnt  down,  the  tenant  can  only  sue  the  landlord  on  {"r'-f  i-g^n/" 
that  covenant,  and  must  jifo  on  iiayinff  his  rent  in  such  stating  out  of 

'  ,  °  I    •/      o  proceeds  of  liis 

a  case  even  if  the  premises  are  burnt  down  (d).      But  policy, 
though  it  is  doubtful  if  he  has  the  power  to  attach  tho 
policy  moneys  when  they  have  once  reached  the  land- 
lord's hands,  and  require  them  to  be  employed  to  repair 

(--)  Wiljall  V.  Waters,  6  T.  R.  4S8.  See  the  covunants  iu  Darrcll  v. 
Tibbetts,  cited  supra,  p.  260. 

(a)  Bullock  V.  Bomilt,  6  T.  R.  650,  44,  45  Vict.  c.  41,  s.  10. 

(Ij)  Dvwilas  V.  Murphy,  16  U.  C.  ['.}.  13.)  116,  1858.  Vtrnon  v.  Smith, 
5  13.  &  Aid.  I.   Doe  v,  Gladwin,  6  (i.  B.  953.    Piatt  on  Covunants,  183, 


1 86- 1 89. 

(c)  Leeds  V.  Cheetham,  1S27,  Leacli,  M.  R.,  I  Sim.  14G,  150, 
0.  S.  Ch.  105.     Lofft  V.  Denis,  28  L.  J.  Q.  13.  168  (1859). 

(d)  Leeds  v.  CJicetham,  l  Sim.  146. 


SL.J. 


262 


THE  LA-^VS  OF  INSURANCE. 


,*«s:. 


c... 


Mam 

ir; 

•lii, 


Tenant  can 
require 
insurer  to 
reinstate. 


The  law  of 
Scotland. 


•fw" '  ■■■ 

Covenant  to 

tat: 

«<•»■■ 

insure  is  a 

nsual 

covenant. 

the  damage  in  respect  of  which  they  were  paid,  ho  can, 
as  a  person  interested  in  the  premises,  give  notice  to 
the  insurer  (e)  to  employ  them  towards  reinstating  such 
damage,  and  in  that  way  obtain  what  he  seeks. 

"  The  law  of  Scotland  is  much  more  favourable  to 
a  tenant  than  the  law  of  England.  In  England  it 
appears  to  be  the  rule  that  even  if  the  premises  let 
should  bo  wholly  destroyed  by  fire,  the  tenant  must 
continue  to  pay  rent  for  the  term  of  his  lease.  Li 
Scotland  a  much  more  reasonable  and  equitable  rule 
prevails.  If  the  premises  let  have  been  so  destroyed 
or  severely  damaged  that  they  have  become  no  longer 
fit  for  occupation  for  the  purpose  for  which  they  were 
let,  the  tenant,  being  deprived  by  damnum,  fatalc  of 
the  subject  for  ivhich  ho  agreed  to  pay  rent,  is  free  from 
the  obligation  to  do  so.  This  equitable  rule,  however, 
is  subject  to  conditions,  one  of  which  is  that  the  part 
destroyed  must  bo  essential "  (/). 

A  covenant  to  insure  is  now  an  usual  covenant  in  a 
lease,  which  a  landlord  is  entitled  to  have  inserted  in 
pursuance  of  an  agreement  to  take  a  lease  with  the 
usual  covenants.  And  tho  lessee  cannot  demand  to 
have  it  (jualilled  by  an  exemption  from  the  rent,  if  the 
house  is  destroyed  {(j). 

A  covenant  to  insure  docs  not  make  the  tenant  an 
insurer,  but  obliges  him  to  find  security  of  a  certain 
kind  to  protect  the  landlord  against  tho  risk  of  fire. 
An  insurance  under  it  is  of  landlord's  interest. 


Form  of 
covenant  to 
insure. 


The  covenant  to  insure  is  not  void  for  uncertainty 
where  neither  the  words  against  fire  nor  tho  name  of 
the  oflice  is  mentioned  (/<).      It  is  usual  either  to  name 


(c)  14  Geo.  III.  c.  78,  y.  Sj. 
(/)  AUiDi  V.  Marl-land,  20  Scot.  Law  Rep.  268. 
8  C.  S.  C.  (3d  series)  769. 

(,'/)  Sharp  V.  Milliyan,  23  Bcav.  419, 
(/i)  Doc  V.  Shewin,  3  Camp.  134. 


Duff  V.  FlcmiiKj, 
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particular  insurers  or  to  insert  the  words  "  some  suffi- 
cient office  "  (i.e.  solvent  insurers),  or  "  some  office  to  bo 
approved  by  the  lessor."  But  tlio  most  satisfactory 
method  is  for  the  lessor  to  insure  and  charge  the  pro- 
niiums  as  an  additional  rent.  This  method,  if  with 
tlie  addition  of  a  covenant  by  him  to  spend  the  pro- 
ceeds in  reinstatement,  leaves  nothing  to  bo  desired. 

Damages  for  breach  of  a  covenant  to  repair  if  a  fire  Damngcs  for 
has  happened  are  measured  by  the  cost  of  rebuilding  (i).  covenant  to 

repair. 

Damages  for  breach  of  a  covenant  to  insure  would  Breach  of 
1)0  tlie  amount  of  damage  done  by  the  fu'o  not  exceed-  insure, 
ing  the  specific  amount,  if  any,  for  which  the  insurance 
was  to  be  made  (/.;). 

Where  the  covenant  is  to  insure  sufficiently,  and  is 
broken  and  a  fire  happens,  the  measure  of  damage  is 
the  value  of  the  buildings,  &c.,  that  being  the  limit  of 
a  sufficient  insurance.  Damages  must  not  bo  cal- 
culated so  as  to  give  new  for  old. 

It  is  no  answer  to  an  action  for  breach  that  tho 
landlord  might  pay  the  insurer  and  charge  the  premium 
lis  an  additional  rent,  since  the  landlord  is  entitled 
to  rely  on  the  covenant  and  leave  the  tenant  to  keep 
tlio  buildings  insured  at  his  peril :  but  if  the  tenant 
breaks  his  covenant,  tho  landlord  may  pay  the  premium, 
and  in  such  a  case  if  a  loss  occurs  the  measure  of 
damage  for  the  breach  will  be  merely  the  amount  of 
premiums  so  paid  (I). 

Where  no  loss  has  occurred,  the  measure  of  damages 
is  what  it  w'ould  cost  tho  landlord  to  put  himself  into 
the  position  in  which  he  would  have  been  but  for  the 


H 


'    (()  Maync  on  Damages,  p.  241.  (jtl  od.) 
\k)  JJowjlua  V.  Murphy,  16  U.  C.  (Q.  B.)  113. 

Ex.  15. 
(0  Dou'jlas  V.  Murphj,  16  U.  C.  (Q.  B.)  116. 


Yates  V.  Dunstcr,  il 


264 


THE  LAWS  OF  INStRAXCK. 


en::.. 


ir 

•■■■ 


Relief  for 

breach  of 
covenant  to 
iusuro. 


What  breach 

works 

forfeiture. 


omission  of  tho  defendant  (m),  i.e.  the  premium  paid 
to  keep  up  an  existing  policy,  or  obtain  a  fresh  one,  or 
take  out  one  if  none  has  been  effected  (ii). 

The  courts  of  equity  used  to  hold  that  breach  of  a 
covenant  to  insure  was  wilful,  and  one  for  which  com- 
pensation could  not  be  calculated  (o),  and  therefore 
would  not  relievo  from  forfeiture  so  incurred.  Ilenco 
it  became  needful  to  pass  22,  23  Vict.  c.  35,  ss.  4,  9. 
No  forfeiture,  of  course,  was  worked  thereby,  unless  so 
stipulated;  and  without  a  forfeiture  clause  the  remedy 
for  the  breach  was  merely  an  action  for  damages. 

breach  must  be  substantial  to  work  a  forfeiture. 
T  n  insurance  in  the  lessor's  name  is  not  a  sub- 

stantial breach  of  a  covenant  to  insure  in  name  of 
lessor  and  lessee  (^;). 

But  to  insure  in  joint  names  when  tho  covenant  is 
to  insure  in  the  lessor's  would  be  a  substantial  breach  (g), 
since  the  lessee  could  in  such  a  case  give  a  good  re- 
ceipt for  the  policy  moneys. 

To  leave  tho  premises  uninsured  for  over  so  short  a 
time  is  a  breach  (;•). 


Forfeiture  not 
cured  by 
ante-datin" 


receipt. 


Where  a  breach  has  been  committed,   tho  insurers 
nnot  cure  tho  forfeiture,  if  any  incurred  tl: 
dating  back  tho  receipt  (•>■)  for  tho  premium. 


cured  by  cannot  cure  tho  forfeiture,  if  any  incurred  thereby,  by 


Breach  of  cove-       If  any  conduct  of  the  lessor  induces  the  lessee  to 

when  not       '  bclievc  lio  is  doing  all  that  is  necessary   under  the 
enforceable. _^__ 

(m)  Maj'ne,  Damages,  241  (3d  ed.)  Charles  v.  AUin,  15  C.  B.  46-65, 
23  L.  J.  C.  P.  197,  204. 

()i)  Charlton  v.  Driver,  2  B.  &  B.  345.  Qnillcr  v.  Maplcson,  9  (i.  B.  D. 
672,  52  L.  J.  (J.  B.  44,  47  L.  T.  X.  S.  561,  31  W.  R.  75. 

(0)  llolfc  V.  Harris,  2  Price,  206  note,  Piatt,  Covenants,  192. 

(jv)  Jfarcns  v.  Middulvn,  10  Ha.  641,  17  Jur.  271,  I  W.  II.  256. 
JJoc  V.  Peck,  I  B.  &  Ad.  42S. 

(2)  Pennial  v.  JJarburnc,  12  Jur.  159,  12  Q.  B.  368,  17  L.  J.  (Q.  B.) 
94. 

()•)  Ilcy  V.  Wi/ch,  2  Galo  &  D.  569,  12  L.  J.  Q.  B.  83,  6  Jur.  559. 
Uoe  V.  U/ph,  13  Jur.  276,  18  L.  J.  (Q.  B.)  106. 

(«)  Wilson  V.  Wilson,  14  C.  B.  616,  18  Jur.  581,  23  L.  J.  C.  P.  137. 
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covenant,  no  forfeiture  will  result  (/!),  since  an  estoppel  Estoppel  of 
is  worked  by  the  lessor's  acts.  ' 

Tho  lessor  waives  the  forfeiture  if  lie  accept  rent  Wniver  by 

1 1,1  ti  (J  ft  I* 

falling  due  after  the  breach ;  but  tho  breach  is  a  con- 
tinuing breach,  and  the  waiver  operates  only  as  to  the 
portion  of  time  prior  to  such  waiver  (?').  22,  23  Vict, 
c.  35,  the  statute  governing  relief  against  breach  of 
covenant  to  insure,  has  been  repealed  by  44,  45  Vict, 
c.  41. 

Under  tho  present  law  these  cases  are  only  impor- 
tant to  show  what  amounts  to  a  forfeiture,  for  tho  high 
coui't  has  now  power  to  relievo  against  such  forfeiture  Relief  under 
when  proved  on  such  terms  as  seem  just.  And  no  '  ' 
stipulation  or  provision  in  a  lease  can  in  any  way  ex- 
clude this  jurisdiction  (r).  The  court  may  relieve  upon 
terms  such  as  an  injunction  against  a  future  breach,  or 
restitutio  ill  integrum,  or  damages  estimated  in  manner 
already  indicated. 

It  may  be  further  observed  that  a  landlord  cannot 
now  bring  his  action  for  a  breach  of  covenant  to  in- 
sure, if  he  seeks  a  forfeiture  in  such  action,  unless  he 
has  served  a  notice  on  tho  lessee  requiring  him  to 
remedy  the  breach  and  to  pay  a  money  compensation 
fur  tho  breach ;  and  unless  the  lessee  fails  within  a 
reasonable  time  thereafter  to  remedy  tho  breach  to 
the  landlord's  satisfaction,  if  it  is  capable  of  being 
remedied.  Forfeiture  then  for  breach  of  undertaking 
to  insure  is  therefore  virtually  imposslolo  (.v.) 

By  tho  repeal  by  Conveyancing  Act,  1881,  of  22,  Repeal  of 

2  3  Vict.  c.  3  5  (4-9),  the  protection  (no  longer  really  of '35?    ^° ' 
Effects. 

(0  Doc  V.  Howe,  I  Ky.  &  M.  343.     Doe  v.  Sutton,  9  C.  &  P.  706. 

(11)  Doe  V.  Gladwin,  6  Q.  B.  953,  Price  v.  Worwood,  5  Jur.  N.  S. 
472,  33  L.  T.  149,  7  W.  R.  506.     lii'id'jcsv.  Longman,  24  Ijeav.  27. 

(v)  44,  45  Vict.  c.  41,  s.  14  (2).  Quilter  v.  Maplcson,  9  Q.  B.  D. 
672,  52  L.  J.  Q.  B.  44,  47  L.  T.  N.  S.  561,  31  W.  R.  75,  Woodfall, 
624,  625  (i2th  edition). 

Or)  44,  45  Vict.  41,  s._i4  (I). 
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needed)  of  an  assignee  of  u  loasi',  to  whom  tlio  lust 
receipt  for  rent  lias  been  produced,  is  witlidrawn.  On 
tlio  other  hand,  the  hmdha'd  no  longer  has  tho  benefit 
of  an  informal  insurance  by  the  tenant,  given  by  sec. 
7  of  that  Act. 

Where  the  tenant  covenants  to  insure  in  tho  land- 
lord's name,  ho  is  not  entitled  to  receive  the  policy 
moneys  in  case  of  a  lire,  or  to  employ  them  in  roiu- 
statement,  or  to  rciustaf  vnd  then  demand  tho  puliry 
moneys  (y). 

It  may  oven  bo  doubted  whether  if  ho  allows  the 
landlord  to  receive  the  money  he  can  insist  on  its 
being  employed  in  reinstatement  (-:■).  But  he  is  clearly 
entitled  to  servo  a  notice  to  reinstate  upon  tho  insurer, 
and  by  that  method  to  obtain  tho  benefit  of  tho 
policy  («).  And  tho  Ijuidlord  has  tho  sumo  right  as 
against  any  policy  effected  by  the  tenant  on  his  own 
account  {h). 


Soparnte  Where  tho  lessee  is  under  covenant  to  insure,  and 

l;n*iliiiml  niid    tlio  landlord  insures  also  on  his  own  account  tho  same 

tenant,  cifocts  interest,  the  landlord's  would  seem  to  bo  covered  in 
or.  '  . 

both  cases,  and  tho  insurers  would  be  entitled  to  con- 
tribution inter  sc,  where  tho  insurance  exceeded  the 
whole  value  of  the  premises,  or  the  fire  was  only 
partial.  But  in  such  a  case  tho  landlord  will  not  bo 
allowed  to  increase  tho  liability  of  tho  tenant  or  to 
diminish  tho  benefit  of  his  policy,  and  will  bo  obliged 
to  bring  into  account  what  ho  has  received  on  his 
policy  (h).  For  instance,  if  both  insured  for  ;^500  on 
a  house  worth  £'joo,  in  case  of  total  loss  ;^3  50 
would  bo  paid  on  each  policy,  and  tho  landlord  would 
be  obliged  to  account  to  tho  tenant  for   ;^I50,  tho 


Double 
insurance, 


(?/)  Garden  v.  Ingram,  23  L.  J.  (CIi.)  47S,  St.  Leonards. 
{z)  See,  however,  licynard  v.  Arno/d,  10  Ch.  App.  3S6,  23  W.  K.  S04. 
(a)  Under  sec.  83  of  14  Geo.  III.  78. 

lb)  Jkynard  v.  Arnold,  10  Ch.  A.  3S6,  affirming  S.  C.   iG  Eq.  218, 
23  W.  K.  S04. 
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amount  whereby  the  benefit  of  tho  hitter's  policy  efTcctcd 
under  a  condition  in  his  lease  would  bo  diminished. 
If  damage  were  done,  say  to  ;^ioo,  each  would  receive 
^50.  But  tho  landlord  would  have  to  hand  over  the 
£^0  which  he  received,  or  spend  it  in  reinstatement. 

Wliero  a  tenant  bcinj^  under  a  covenant  to  repair. 
Sec,  but  not  to  insure,  does  insure,  such  policy  is  not 
an  insurance  of  the  landlord's  interest,  but  of  tho  tenant's 
liability,  and  in  such  a  case  no  contribution  would  take 
place  betwf  en  the  insurers  if  tho  landlord  insured,  and 
tho  tor  ant  would  not  be  harmed  by  such  an  insurance  (e). 

Where  a  tenant  bound  to  insure  has  an  option  to  Oiition  to 
purchase,  he  can  insist  on  the  proceeds  of  a  policy  uilected  tci'aiit  imund 
by  him    being  taken   in   satisfaction  of  part   of  the  *"  "'"'le- 
purchase-money  (</). 

A  covenant  to  pay  rent  continues  in  force  even  after 
tho  destruction  of  the  property  in  respect  whereof  it  is 
payable  (c).     This  liability  gives  the  tenant  who  incurs  Tennnfs 
it  an  insurable  interest  in  his  rent  which  most  offices  jntcies't  in 
are  willing  to  cover.     Where  the  covenant  to  pay  rent  ^'''"*' 
is  so  qualified  as  to  exclude  this  liability,  the  rent  will, 
in  case  of  a  partial  loss,  be  apportioned  (/).     But  even 
a  covenant  excluding  tho  liability  to  repair  in  case  of 
casualties  by  fire  will  not  remove  the  liability  for  rent  (/;). 
It  is  therefore  prudent  in  all  cases  where  liability  to 
pay  rent  in  case  of  firo  is  not  clearly  excluded  for  tho 
lessee  to  insure  his  rent. 

Whero  a  tenant  is  in  no  way  responsible  in  case  of 


{r)  Darrdl  v.  Tibbetts,  s  Q.  13.  D.  560,  50  L. .".  q.  13.  33,  29  W.  11.  66, 
42  L.  T.  X.  8.  797. 

{d)  Rajnard  v.  Arnold,  10  Ch.  A.  3S6,  23  W.  11.  S04. 

(c)  Ilolzapfd  V.  Baker,  iS  Vt-s.  115.  Uakcr  v.  J/olzapfd,  4  Taunton 
45  (1811).  Ln'J't  V.  /hnis,  28  L.  J.  (}.  B.  171.  Packer  v.  Oibbins,  1 
Q.  B,  421.     Izon  V.  Gorton,  5  Bint;.  N.  C.  501  (1S39). 

(/)  Taylor  v.  Cahlwdl,  3  B.  &  H.  S26,  32  L.  J.  Q.  B.  164,  li  W.  1{. 
725,  8  L.  T.  N.  S.  356. 

(rj)  Bdfour  V.  Weston,  I  T.  R.  310  (17S6),  and  Pender  v.  Ainslcy 
(1767),  therein  cited. 
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fire,  he  may  still  be  entitled  to  insure,  to  secure  him- 
self against  loss  of  the  benefit  of  his  term  by  the 
happening  of  a  fire,  or  loss  of  premises  for  which  he  is 
liable  to  pay  rent  for  a  term.  But  the  value  of  his 
tenant's  intei  est  not  being  commensurate  with  the  value 
of  the  fee-simple,  he  could  not,  on  an  insurance  on  his 
own  interest,  recover  the  fee-simple  value  (//)  except 
by  way  of  reinstatement.  To  hold  otherwise  would  be 
to  enable  him,  by  adequate  insurance,  in  case  of  fire  to 
put  himself  into  the  freeholder's  shoes. 


C- 


Covenant  to  Where  a  contract  is  made  to  insure  the  property  of 

Bankruptcy  of  another,  and  that  is  burnt,  and  the  contractor  becomes 
corenautor.  bankrupt,  the  owner  of  the  property  may  prove  in  the 
bankruptcy  for  the  value  of  the  property  lost.  It  does 
not  seem  to  matter  whether  the  contract  is  to  eifcct  an 
insurance  or  one  to  be  liable  for  damage  by  fire.  Bat 
the  claim  of  the  owner  must  occur  by  damage  suffered 
before  the  bankruptcy.  It  might  at  first  seem  a  mere 
claim  for  unliquidated  damages,  but  the  court  in  the 
case  cited  held  that  the  quantity  and  quality  of  the 
timber  was  settled  before  the  bankruptcy,  and  that  the 
value  was  regulated  by  the  market  price,  and  that  a 
proof  for  its  value  at  that  price  was  admissible  (/). 


r" 

"1.: 
mmtl 


(/()  CastcUaIn  v.  Preston,  ii  Q.  P..  D.  3S0,  per  Enwtn,  L.  J.     Ki 
ported  also  52  L.  J.  i).  }].  366,  49  L.  T.  N.  S.  29,  31  W.  K.  557. 
(0  L'x 2>arlc  liatcnmu,  25  L.  J.  (liky.)  19,  2  Jur.  N.  S.  365, 


lll'l' 


(     269     ) 


ro  him- 

by  tlio 

cli  he  is 

e  of  his 

10  value 

on  his 

except 

ould  bo 

fire  to 


CHAPTER  XV. 


MORTGAGE. 


The  mortgagor  has  an  insurable  interest  in  so  much  Mortgagor's 
of  the  property  mortgaged  by  him  as  is  of  an  insurable  Interest.^ 
nature.  Whatever  the  number  of  mortgages  he  is 
equitable  owner  still,  and  his  right  to  insure  remains 
co-extensive  with  ..he  value  of  the  property  (a).  In 
case  of  loss  the  mortgagor  has  a  perfect  right  to  look 
to  his  indemnity  from  the  insurers  as  a  means  of  dis- 
charging thcincumbraDces  in  the  place  of  the  property 
itself  The  incumbrances  do  not  cease  with  the  loss, 
and  the  whole  loss  is  the  mortgagor's,  and  ho  remains 
personally  liable  for  the  mortgage  deljt ;  for  "  every 
mortgage  implies  a  loan,  and  every  loan  implies  a  debt, 
for  which  the  personalty  of  the  borrower  is  liable, 
though  hu  have  neither  entered  into  a  bond  nor 
covenant  for  payment  of  it "  (h). 

The  mortgagor's  insurable  interest  in  the  mor^-'^'^ged  Mortgagor's 

, .        T  ,  .•^   n         1  11  -I  interest  ceases 

properties  does  not  cease  until  toreclosure  absolute,  and  on  foreclosuro. 
the  extinction  o.r  all  equities  in  his  favour  (c) ;  and  in 
Canada  until  tlio  mortgage  debt  has  been  paid,  though 
foreclosuro  has  taken  place,  on  the  ground  that  the 
mortgagor  is  still  liable  (d).  In  a  recent  American 
case  the  mortgagor  was  held  to  have  an  interest  though 
the  mortgagee  liad  sold,  as  the  sale  was  set  aside. 

A  mortgagee  as  such  has  only  a  partial  interest  in  Mortgagee's 
any  insurable  property  comprised  in  his  security. 


:> 


Tj.    insurable 
■"■IS  interest. 


(a)  Glover  v.  Black,  i  Wm.  Bl.  396,  3  Burr.  1394. 

(h)  Fisher  Mortgages,  vol.  2,  p.  679. 

{c)  Thompson  v.  Grant,  4  Mad.  438.  See  Angell,  Ins.  p.  100,  for 
A*nerican  cases  hereon.     Stephens  v.  Illinois,  43  111.  327. 

(d)  Parsons  v.  Queen  Insurance,  29  U.  C.  (0.  P.)  188,  211.  This  case 
came  to  the  Privy  Council  on  another  point,  7  App.  Cas.  9G. 
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mortgage  interest  is  limited  to  the  amount  of  his  mort- 
gage debt  by  the  terms  of  14  Geo.  III.  c.  48  (e).  Any 
fire  policy  effected  in  virtue  of  his  mortgage  interest  is 
merely  a  collateral  security  for  his  debt,  for  "  the  con- 
tract of  insurance  contained  in  a  marine  or  fire  policy 
is  a  contract  of  indemnity  and  indemnity  only,  and 
the  insured,  in  case  of  a  loss  against  which  the  policy 
has  been  made,  shall  be  fully  indemnified,  but  shall 
never  be  more  than  fully  indemnified"  (/).  Such 
mortgage-interest  has  in  New  Brunswick  been  decided 
to  end  on  foreclosure  absolute,  and  if  a  fire  happen 
thereafter  the  mortgagee  cannot  recover  on  the  policy 
effected  by  him  as  mortgagee  (g) ;  and  he  cannot,  in  case 
of  a  fire,  recover  more  than  the  amount  due  at  the  time 
of  the  fire  upon  his  security,  because  that  is  the  measure 
of  his  loss,  and  the  contract  is  only  one  of  indemnity. 
The  same  is  also  the  rule  in  Canada  (h).  Such  a  policy 
will  not,  according  to  some  American  authorities,  cover 
further  advances,  unless  it  be  specially  so  stipulated  (i), 
so  that  though  the  mortgage  deed  may  contemplate 
further  advances,  only  the  unpaid  Ijalance  of  the 
amount  due  at  the  time  when  the  policy  was  effected 
can  be  recovered.  This  would,  however,  seem  to  bo 
at  variance  with  English  law  ;  for  "  a  person  who  has 
a  limited  interest  may  insure  nevertheless  on  the  total 
valr-^  of  the  subject-matter  of  the  insurance,  and  ho 
may  recover  the  whole  value  subject  to  these  two 
provisions.  First  of  all,  the  form  of  his  policy  must  bo 
such  as  to  enable  him  to  recover  the  total  value,  because 
the  assured  may  so  limit  himself  by  the  way  in  which 
he  insures  as  not  really  to  insure  the  whole  value  of 

{1)  See  Bowon,  L.  J.,  in  Caslclhiin  v.  Preston,  II  Q.  B.  D.  3S0,  52 
L.  J.  Q.  B.  366  at  376,  49  L.  T.  N.  S.    29,  31  \V.  K.  557. 

(f)Ciistdlain,  v.  Preston,  11  C^.  B.  ]).  3S6,  per  Brett,  L.  J. 

\tj)  Gat^kin  v.  P/ice)tix,6  Allen  (Xew  Br.)  429.  Hi;e  also  Sinilh  v. 
C'uliimbian,  17  Penn.  253.  Seeing  that  lie  has  only  insured  a  special 
interest,  and  not  the  premises. 

{Ii)  Ogdcn  v.  Montreal,  3  U.  0.  (C.  P.)  497,  and  bcc  E/isworth  v.  Alli- 
ance Co.,  43  L.  J.  C.  P.  394  n.  a  cane  of  insurance  of  a  partial  interest  or 
lien.  And  also  Johnton  v.  North  British  and  Mercantile,  i  Holmes  (U.  S. 
Circ.  Ct.)  117.   Humphrey/  v.  Hartford  Fire,  15  Blatchford  (U.S.)  504. 

((■)  Smith  V.  Columbia,  17  Penn.  253. 


MORTGAGE. 


271 


the  subject-matter ;  and  secondly,  lie  must  intend  to 
insure  tlio  whole  value  at  the  time  "  (7i).  It  therefore 
seems  that  if  the  policy  is  such  as  to  cover  the  full 
value  of  the  property  insured,  the  mortgagee  might 
rc(!0ver  to  the  full  extent  of  his  interest  therein, 
whether  such  interest  were  created  by  original  advance 
or  further  advance.  The  mortgagor  has  no  interest  in 
a  mortgagee's  policy  effected  with  the  mortgagee's 
own  moneys,  and  not  in  pursuance  of  any  agreement 
between  them  (l). 

But  by  the  operation  of  sec.  8  3  of  the  old  Metropolitan  Mortgagor's 
Building  Act  (vn)  (left  unrepealed  by  the  Metropolitan  mortgagee's 
Building  Act,   7,  8  Yict.  c,  84),  the  mortgagor  may  P"^'"^* 
insist  on  the  proceeds  of  a  mortgagee's  policy  being 
applied    towards    reinstatement,  and    thus  the  policy 
might  enure  for  the  benefit  of  the  estr.to  (/i).     Mr. 
Davidson  therefore  thinks  (o)  that  in  such  a  case  the 
uiortgageo  would  have  a  right  to  recover  the  premiums 
independently  of  Lord  Cranworth's  or  the  Conveyancing- 
Acts,  probably  as  money  paid  to  the  mortgagor's  use. 
This,  however,  has  not  been  expressly  decided. 

In  the  absence  of  express  stipulation,  a  mortgagee  Mortgagee's 
could  not,  independently  of  statute  (p),  charge  in  pixmiums.' 
account  the  premiums  paid  by  him  upon  an  insurance 
of  the  property  against  fire  (q),  nor  could  he  (even 
though  tlio  mortgagor  had  covenanted  to  insure  against 
fire  and  neglected  to  do  so)  as  against  a  subsequent 
incumbrancer,  himself  insure  the  mortgaged  premises 
and  add  the  sums  so  paid  to  his  mortgage  debt  (?■). 

'  {k)  CastcUuin  v.  Preston,  1 1  Q.  B.  D.  at  398,  per  Bowen,  L,  J.  See 
note  (e)  su])m. 

(I)  Dobaon  v.  Land,  8  Hare  2i6,  14  Jur.  221,  19 L,  J.  Cb.484.  King 
V.  Stntc  Mntml,  61  Mass.  (7  Gushing)  i. 

(m)  13  Geo.  III.  c.  78. 

(/i)  Exp.  Goroly,  4  Do  G.  J.  k  S.  477,  13  W.  R.  60,  34  L.  J.  (Bkv.) 
I,  II  L.  T.  N.  S.  319,  10  Jur.  N.  S.  10S5. 

(0)  Precedents,  vol.  ii,  part  2,  page  59  note,  4th  edition. 

(P)  44.  45  Vict.  '■    4,  s.  19  (2). 

(q)  Udlamy  v.  L     kenclen,  supra,  2  J.  &  H.  n7. 

(>•)  Brook  V,  Stone,  34  L.  J.  Ch.  251,  12  L.  t.  N.  S.  114,  13  W.  R. 
401  (1865). 
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Chattels  do  not  come  within  the  scope  of  14  Geo.  III., 

c.  78,  s.  83,  and  reinstatement  of  them  cannot  be  had. 
Not  obliged  to  Consequently  tlie  mortgagee  cannot  be  made  to  expend, 
fixTures.  in  reinstating  fixtures  which  were  not  attached  to  the 

freehold,    money  arising    from   an   insurance  thereon 

effected  on  his  own  account  (s). 


^»— ^ ... 


c:. :  „ 
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Mortgagee's  If  the  mortgagor  after  the  mortgage,  and  in  the 

mortgagor's      absence  of  any  agreement  by  him  to  insure,  docs  insure, 
policy.  ^]^Q  mortgagee   could   not,    until    the   passing  of  the 

Conveyancing  Act,  1 8  8  i ,  claim  to  bo  paid  out  of  the 
proceeds  of  such  insurance  (J).  Ho  could,  however,  if 
the  insurance  money  had  not  been  paid  over,  insist  on 
its  being  applied  in  reinstatement  (?/).  Now,  however, 
Conv.-yancing  by  the  Couvcyancing  and  Law  of  Property  Act,  1881 
(y),  a  mortgagee,  where  the  mortgage  is  made  by 
deed,  will  have  the  power  to  the  like  extent  as  if  it  had 
Conveyancing  bceu  expressed  in  terms  by  the  mortgage  deed  "  at  any 
time  after  the  date  of  the  mortgage  deed,  to  insure 
and  keep  insured  against  loss  or  damage  by  fire  any 
building,  or  any  effects  or  property  of  an  insurable 
nature,  whether  affixed  to  the  freehold  or  not,  being 
or  forming  part  of  the  mortgaged  property ;  and  the 
premiums  paid  for  any  such  insurance  shall  bo  a 
charge  on  the  mortgaged  property  in  addition  to  the 
mortgage  money,  and  with  the  same  privity,  and  with 
interest  at  the  same  rate  as  the  mortgage  money  "  (x). 


Acu,  1881. 


Act,  §  19. 


Conveynncing 
Act,  §  23. 


And  by  sec.  23  of  the  same  Act  it  is  provided  that 
(i  V  The  amount  of  an  insurance  effected  by  a  mort- 
g,  gee  against  loss  or  damage  by  fire  under  tlio  power 
in  that  behalf  conferred  by  this  Act  shall  not  exceed 
the  amount  specified  in  the  mortgage  deed,  or,  if  no 
amount  is  therein  specified,  then  shall  not  exceed  two- 


(s)  Ex  parte  Gorely,  uhi  supra. 

(t)  II  Dav.  56.     Lees  v.  Whitclcy,  2  Eq.  143,  35  L.  J.  Ch.  412,  14 
L.  T.  N.  S.  472,  14  W.  R.  534.     See  Angell,  1 14,  s.  60. 
(u)  Ex  parte  Goreley,  uhi  supra, 
(v)  44,  45  Vict.  c.  41. 
(x)  8.  19,  clause  2. 
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third  parts  of  tlie  amount  that  would  be  required  in 
case  of  total  destruction  to  restore  the  property  insured. 

"  (2.)  An  insurance  shall  not,  under  the  power  con- 
ferred by  this  Act,  be  effected  by  a  mortgagee  in  any 
of  the  following  cases  (namely)  : — 

"  Where  there  is  a  declaration  in  the  mortgage  deed 
that  no  insurance  is  required. 


273 


o"o" 


"  Where  an  insurance  is  kept  up  by  or  on  behalf  of 
the  mortgagor  in  accordance  with  the  mortgage  deed. 

"  Where  the  mortgage  deed  contains  no  stipulation 
respecting  insurance,  and  an  insurance  is  kept  up  by 
or  on  behalf  of  the  mortgagor,  to  the  amount  in  which 
the  mortgagee  is  by  this  Act  authorised  to  insure. 

"  3.  All  money  received  on  an  insurance  effected 
under  the  mortgage  deed  or  under  this  Act  shall,  if  the 
mortgagee  so  requires,  be  applied  by  the  mortgagor  in 
making  good  the  loss  or  damage  in  respect  of  which 
the  money  is  received. 

"  4.  Without  prejudice  to  any  obligation  to  the 
contrary  imposed  by  law,  or  by  special  contract,  a 
mortga'^"^"!  may  require  that  all  money  received  on  an 
insurance  be  applied  in  or  towards  discharge  of  the 
money  due  under  bis  mortgage." 

The  Act  imposes  no  obligation  to  insure  upon  the 
mortgagor.  It  simply  gives  in  certain  cases  to  the 
mortgagee  the  power  to  effect  and  keep  up  a  policy 
and  pay  the  premiums  which  will  become  a  charge  on 
the  mortgaged  property  in  addition  to  the  mortgage 
money,  and  the  mortgagee  can  only  charge  the  mort-  Remarka  on 
gagor  the  premiums  on  an  insurance  not  exceeding  the  Ac'Cis'sir"^ 
amount  agreed  in  the  mortgage  deed,  or  if  none  be 
there  agreed,  two-thirds  of  the  cost  of  reinstating,  sec. 
23  (i),  and  he  clinnot  charge  the  mortgagor  with  pre- 
miums in  the  face  of  contrary  stipulations. 

8 
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Two-thirda 
value  insur- 
able. 


Reinstatement 
under  Convey- 
ancing Act, 
1881. 


Conveyancing 
Act  limits 
mortgagee's 
right  to  cbarge 

Ereniiums,  not 
is  right  to 
insure. 


Settled  Land 
Act,  18S2. 


Tho  Act  applies  only  to  a  mortgage  by  deed.  Where 
an  equitable  mortgage  exists  with  an  agreement  to 
execute  a  legal  mortgage,  the  mortgagee  can  compel 
the  execution  of  the  latter ;  but  it  would  seem  from 
the  terms  of  the  Act,  could  not  exercise  his  statutory 
rijjhts  until  the  execution  of  such  deed. 

The  limit  of  insurance  for  which  the  premiums  can 
be  charged  to  the  mortgagor,  two-thirds  of  the  cost  of 
reinstatement,  seems  based  on  tho  usual  limit  of  a 
mortgagee's  advance. 

The  Act  provides  for  a  defect  in  tho  sec.  83  of  14 
Geo.  III.  c.  78,  by  giving  the  mortgagee  a  power  to 
insist  on  the  proceeds  of  any  insurance  effected  under 
the  mortgage  deed  or  the  Act  being  employed  in  rein- 
stating the  premises,  sec.  23  (3),  whether  the  same 
have  or  have  not  been  paid  over  to  the  insurer,  Sec.  83 
only  compels  insurers  to  reinstate  on  the  I'equest  of 
parties  interested  in  the  property  insured,  but  does  not 
oblige  either  of  such  parties,  to  whom  the  insurer  may 
have  paid  over  tho  insurance  money,  to  reinstate  on  tlio 
request  of  the  other  parties  interested.  These  statutory 
provisions  do  not  affect  the  mortgagee's  riglit  to  insure 
the  whole  amount  of  his  mortgage  debt  in  a  case 
where  he  is  insufficiently  secured  by  policies  to  the 
amounts  aforesaid.  i3ut  he  would  be  unable  to  charge 
the  premiums  on  an  amount  in  excess  of  what  is  specified 
in  tho  statute,  and  would  be  liable  to  have  the  proceeds 
of  his  policy  applied  in  reinstating  the  premises  if  the 
mortgagor  so  desired  it  (//). 

Where  improvements  are  effected  under  the  Settled 
Land  Act,  1882  (,r),  and  the  tenant  for  life,  or  any 
successor  having  a  limited  interest,  is  obliged  to  insure 
the  same  under  sec.  28  ( i ),  it  would  seem  that  in  case 
such  improvements  were  damaged  by  fire,  such  tenant  for 
life,  or  successor,  could  not  pay  tho  proceeds  of  an  insur- 


(y)  Reynard  v.  Arnold,  10  Ch.  App.  3S6,  23  W.  R.  804. 
(z)  45,  46  Vict.  c.  38. 
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insure. 


ance  on  such  improvements  to  a  mortgagee  tlieroof  witli-  insurance  on 
out  becoming  liable  to  the  remainderman,  sec.  28  (5).  no^'J.ayXTto 

mortgagee. 

And  where  a  lessee   insured  in   pursuance  of  his  Mortgagee  of 
covenant  in  his  lease,  it  would  seem  that  the  mortgagee  jfoT  euti'tTeli  to 
of  the  leasehold  interest  could  not  claim  the  proceeds  policy  money, 
of  the  policy  (a)  as  against  the  lessor. 

Besides  those  cases  in  which  either  the  insurance  has 
been  effected  without  any  stipulation  between  the  parties, 
or  to  supplement  a  default  by  the  mortgagor,  questions 
arise  as  to  the  proceeds  of  policies  effected  under  con- 
tract. 

Where  lessor  or  lessee  covenants  to  repair,  tlio  other  Ptiglit  to  pro- 
of them  would  have  no  claim  on  a  fire  policy  taken  \vhore  covc-^* 
out  for  the  purpose  of  protection  against  liability  to  Jj'|!"]^y*|^  ^'^^'^^^ 
repair  in  case  of  fire  (h),  but  it  would  bo  diffv^rent  in 
case  of  a  covenant  to  insure ;  and  in  (hinlcn  v.  Inriram  (c)  Covenant  to 
a  lessee  under  covenant  to  insure  and  apply  the  pro- 
ceeds of  the  policy  in  reinstatement  mortgaged,  the 
mortgage  deed  containing  no  covenant  as  to  insurance. 
A  policy  was  on  foot  in  accordance  with  the  lease  when 
a  fire  happened.  The  mortgagee  assigned  his  interest 
with  benefit  of  policy.  The  Lord  Chancellor  decided 
that  the  mortgagor  could  not  claim  a  lien  upon  the 
policy  for  money  expended  by  him  voluntarily  in 
reinstatement,  as  both  insurance  office  and  lessor  could 
insist  upon  the  policy  moneys  being  wholly  expended 
on  reinstatement.  He  decided  further,  that  since  the 
object  of  the  insurance  was  reinstatement,  the  mort- 
gagor could  not  claim  the  policy  moneys  as  against  the 
mortgagee  so  as  to  defeat  that  object;  and  that  such 
beinf?  the  orijifinal  destination  of  the  monev,  and  the 
lessee  being  powerless  to  prevent  reinstatement,  it  was 
immaterial  to  decide  whether  the  benefit  of  the  policy 
passed  to  the  mortgagee's  vendee. 

(ft)  44,'45Vict.  c.4i,.s.  23(4),but.sce6'(n'(?rH  V. /;(^TOM,  23L.  J.  CI1.274. 
(i)  livoun  V.  Qalltc)\'2  Eden  210,  Amb.  619.     Leeds  v.  Chcclliain, 
I  Sim.  146,  5  L.  J.  O.'S.  Ch.  105. 
(c),23  L.  J.  Cli.  478. 
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No  right  of 
reinstatement 
under  bill  of 
Bale, 


Mortgagee 
obliged  to 
transfer 
instead  of 
recoBvey. 


The  mortgagee  had  exercised  his  power  of  sale  with 
benefit  of  policy,  so  that  the  lessee's  interest  in  the 
premises  had  ceased.  This  was  held  not  to  affect  tlio 
validity  of  the  policy,  inasmuch  as  the  lessor's  interest 
in  the  premises  continued,  but  to  deprive  the  lessee  of 
all  benefit  of  the  indemnity  promised  by  the  policy, 
since  he  had  not  the  property  in  respect  of  whicli  it 
was  to  be  given.  In  a  very  recent  American  cnso, 
where  a  mortgage  contained  a  covenant  by  the  mort- 
gagor to  insure,  and  the  purchaser  of  the  ecputy  of  re- 
demption obtained  by  his  agent  a  policy  payable  in  case 
of  loss  to  the  mortgagee,  the  latter  was  held  entitled  to 
the  proceeds  under  the  circumstances  of  the  case  ('/). 

This  case  enables  the  mortgagee  not  to  appropriate 
the  proceeds  of  the  lessee's  policy,  but  to  insist  on  its 
being  used  according  to  the  covenant.  In  the  particular 
case  the  mortgagee's  vendee  had  become  by  conveyance 
the  actual  lessee.  Now,  hoAvever,  the  whole  difficulty 
has  been  set  at  rest  by  sec.  23  (4)  of  the  Conveyancing 
Act,  1 88 1  (i). 

This  section  also  covers  Lccs  v.  Whitrlci/,  2  Eq.  149, 
in  which  case  a  bill-of-sale  holder,  who  had  stipulated 
for  insurance  but  not  for  appropriation  of  the  policy 
moneys  to  the  debt,  was  held  to  have  no  equity  to 
receive  the  proceeds  of  the  policy  as  against  tlie 
assignees  of  the  grantor,  who  had  become  bankrupt. 
Kindersley,  Y.-C,  declined  to  import  any  term  into 
the  contract,  or  to  imply  it  from  the  nature  of  the 
stipulation  therein  contained.  A  bill  of  sale  on  chattels 
does  not,  as  would  a  mortgage  on  realty,  give  the 
holder  any  right  to  insist  on  reinstatement  (/). 

As  a  moi.gagee  may  now  be  compelled  to  transfer 
his  mortgage  in  lieu  of  reconveyance  (g),  a  question 


(d)  lieid  V.  M'Crum,  91  N.  Y.  412. 

(e)  See  Marriage  v.  Royal  Exchaw/c  Assurance,  18  L.  J.  Ch.  216. 
(/)  Ex  parte  Goreley,  4  Do  G.  .t.  &  S.  477,  34  L.  J.  (Bky.)   I,  II 

L.  T.  N.  S.  319,  13  W.  R.  60,  10  Jur.  N.  S.  1085. 
(g)  Conveyancing  Act,  1881,  44,  45  Vic.  c.  41,  §  15. 
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may  aviso  as  to  an  insurance  effected  in  his  name,  in 
pursuance  of  the  statutory  powers  given  by  ss.  19,  23 
of  the  Conveyancing  Act,  1 8  8 1 . 

Since  tlie  premiums  in  respect  of  such  insurance 
are  to  be  a  charge  on  the  mortgaged  property  in  addition 
to  tlie  mortgage  money,  with  the  same  priority  and  at 
the  same  interest  (It),  it  would  seem  that  the  mortgagor 
could  compel  the  mortgagee  to  do  all  things  necessary 
to  obtain  the  assent  of  the  insurers  to  a  transfer  of  the 
policy  witli  the  mortgage,  and  the  result  would  seem 
to  be  the  same  if  the  mortgagee  transferred  of  his  own 
accord  instead  of  at  the  request  of  the  mortgagor,  since 
the  effect  of  the  premiums  being  so  charged  on  the 
property  is  virtually  to  make  the  policy  a  part  of  the 
security. 

The  position  of  the  insurers  is  not  altered  by  the 
Act.  They  could  not,  before  or  after  it,  be  compelled 
to  assent  to  a  transfer. 

Where    mortgagor    and    mortgagee  effect    a   joint  Joint 
insurance  on  the  mortgaged  estate,  neither  can  apply  mortgagor  and 
the  proceeds  of  the  insurance,  which  is  a  joint  security,  "nortgagee. 
irrespectively  of  the  claims  of  the  other.     Thus  the 
assignees    in    bankruptcy  of   a    mortgagee    who    had 
received  the  proceeds  of  a  joint  policy  were  ordered  to 
pay  tliem  into  the  Court  of  Chancery,  although  they 
had  already  been  paid  into  the  mortgagor's  account  in 
bankruptcy  (i). 

Nevertheless,  in  the  case  of  a  joint  insurance  the  Receipt  of  one 
receipt  of  the  one  who  had  the  policy  would  be  :\ 
sufficient  discharge  to  the  insurance  company  (J) ;  and 
Lord  Denman  said  (/;),  "  The  covenant  to  insure  in  the 
names  of  three  persons  is  not  complied  with  by  insuring 
in  the  names  of  those  three  and  another ;  that  other 
party  may    receive    the    money   from    the    insurance 

(/')  §  19. 

(i)  Ilofiers  V.  Grazchrookt,  12  Sim.  557. 

0)  2  kol.  Abr.  410  (D.)  pt.  I,  5. 

{k)  Pcnniall  v.  Ilarborne,  12  Jur.  i6i,  17  L.  J.  Q.  B.  94,  II  Q.  B.  368. 
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company  in  case  of  iire,  or  ho  may  release  an  action 
Lrouirlit  to  recover  tlio  amount." 


Power  to 

chiirgo 
premiums 
n>;aiiist  the 
mortgagor. 


Princlplo  of 
ducibion. 


l^-eniiunis  paid  by  the  mort<^agco  to  insure  the 
mortgageel  proi)erty  against  iire  will  not  bo  allowocl  to 
tho  niortgageo  in  his  account,  antl  cannot  bo  charged 
on  tho  mortgaged  property  except  by  express  contract 
in  that  behall',  or  in  virtue  of  statutory  powers  (/). 
This  is  so  even  where  the  mortgagor  has  covenanted 
to  insure  and  the  mortgagee  has  paid  tho  premium  on 
his  default.  In  such  a  case  tho  mortgagee  cannot  add 
the  premiums  so  paid  to  his  mortgage  debt  as  against 
a  subseipient  incundjrancer  (///). 

The  principle  upon  which  the  decisions  cited  go  is 
that  if  the  mortgagee  insures  ibr  h.'s  own  benefit,  and 
is  nob  liable  to  account  for  tlic  proceeds  of  his  policy 
in  case  of  a  loss,  he  cannot  debit  the  mortgagor  with 
tho  premiums.  Consecpiently,  where  tho  insurance  is 
authorised  by  the  mortgagor,  or  in  the  mortgage  deed, 
^^I'rfo °^° '"'^^  and  is  I'or  the  mortgagor's  benefit,  the  mortgagee  will 
premiums.  \^^^  entitled  to  his  premiums,  in  account  or  otherwise, 
even  where  the  policy  effected  l)y  him  does  not  actually 
conform  to  tho  terms  of  the  deed  (//). 

Tlicse  rules  of  law  apply  only  to  such  mortgages,  if 
any,  as  were  effected  before  the  28th  August  1S60, 
when  Lord  Cranworth's  x\ct  came  into  operation  (o). 

All  mortgage  deeds  executed  between  that  date  and 
December  31,  1882,  both  inclusive,  come  within  the 
provision  of  thai  Act.  This  Act  is  now  repealed  by 
Conveyancing  Act,  1881,8.71  (i),  but  by  sec.  7  I  (2)  its 
benefits  are  saved  for  instruments  executed  before  tho 


When 


(/)  Dohsoa  V.  Lund,  S  J  fa.  2l6,  19  L.  J.  Cli.  484,  14  Jur.  part  ii.  221. 
Ikllamy  v.  Brkkcnde.n,  2  J.  &  II.  137,  32  Ltav.  434,  44,  45  Vict.  c.  41, 


(n)  Dubson  V,  Land,  4  i)e  G.  &  S.  575,  supra. 
(o)  23,  24  Vict.  c.  14s,  Bs.  II,  32,  34. 


MORTGAGE. 


279 


till  action 

sure  the 
llowcd  to 
)  charged 
contract 
iwers   (/). 

vcnauted 
miiim  on 
nnot  add 
s  against 

cd  go  is 
icfit,  and 
is  policy 
gor  witli 
I  ranee  is 
ge  deed, 
^geo  will 
ilierwisc, 
actually 

?age.s  if 
t  1S60, 
u  (.). 

lute  and 
liin  the 
aled  by 
r  (2)  its 
fore  the 


it  ii.  221. 
"ict.  c.  41, 

13  W.  I{, 

lur.  N.  8. 
as  laort- 


comniencoment  of  tlio  Couvcyancing  Act,  1881,  the 
provi'  ionti  whereof  as  to  mortgages  only  apply  to  deeds 
executed  after  December  31,  1882  (i>). 

By  Lord  Cranworth's  Act  (s.  11)  the  mortgagee  is,  Effect  of 
as  an  incident  01  his  mortgage,  given  the  power  to  insure  Act,  and 
and  keep  insured  against  lire  the  whole  or  any  part  of  ^°"^*y^^°"*S 
the  property  mortgaged,  whether  affixed  to  the  freehold 
or  not,  which  is  in  its  nature  insurable,  and  to  add  the 
premiums  paid  for  any  such  insurance  to  the  principal 
money  secured  at  the  same  rate  of  interest.     But  such 
power  will  only  take  effect  or  be  exercisable  in  the 
absence  of  an  express  declaration  to  the  contrary  in  the 
mortgage  deed,  and  may  be  made  to  take  effect  subject 
to  any  variations  and  limitations  contained  therein, s.  32. 

The  provisions  of  the  Act  seem  to  apply  only  to 
deeds  executed  after  its  passing  (s.  43)  ((/). 

The  provisions  of  the  Conveyancing  Act,  1 8  8 1 ,  as 
to  insurances  upon  mortgaged  property  are  similar  to 
those  of  Lord  Cranworth's  Act,  but  more  comprchousive, 
especially  in  its  ])rovisioii3  as  to  the  application  of  the 
insurance  money  (r). 

Though  where  a  mortgagee  insures  his  debt  on  his  Subrogation  of 
own  account,  the  mortgagor  has  no  claim  on  the  pro-  mortgagee's 
ceeds  of  such  a  policy,  the  insurer,  it  would  seem,  is  injured  ^'''"** 
entitled  to  bo  put  into  the  mortgagee's  place  as  to  the 
mortgage  debt  if  he  pays  tlie  loss  ;  and  conversely,  if  the 
mortgagee   is  paid  by  the  mortgagor  after  loss,  but 
before  action  against  insurer  is  concluded,  he  cannot 
recover  on  the  policy.     And  if  after  payment  on  the 
policy  he  recovers,  whether  by  suit  or  otherwis;e,  the 
mortgage  money,  he  must  refund    to  the  insurer  so 
much  of  his  total  receipts  from  both  mortgagor  and 


(2^)  Williania'  Real  Property  (13th  ed.),  454,  note. 

(q)  See,  however,  sue.  24.  Williams'  Real  Property,  454,  considers  the 
Act  to  apply  only  to  ducds  executed  after  its  commencement,  and  so  does 
Bunyon,  Fire,  195,  in  spite  of  this  section. 

(r)  Sec.  19  (2). 
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insurer  us  is  in  excess  of  his  actual  loss  by  tlie  Jiro. 
This  all  follows  from  the  principle  that  insurance  is  n 
contract  of  full  indemnity  and  uo  more  (s). 


i.i 


s 


r , 


Sepjimto  The  existence  of  an  insurance  by  the  mortpjapfco  on 

policies  by  ,,.1  i- i- 

moitgn-or  iiml  his  own  accouut  would  in  no  way  atlect  tlio  vahelity  of 

mor  gitgce.  .^^^  insurance  by  the  mortgagor  on  his  interest.  lu 
case  of  a  loss,  the  policies  beinjj^  on  ditlerent  interests, 
the  insurers  would  not  bo  entitled  to  conti-ibution 
i)ifcr  se  (t),  and  the  ni(jrto'a<for"s  insurer  would  have  to 
pay  in  full  to  his  assured. 


When  moit- 
gnge  debt  to 
be  paid  out  of 
mortgagor's 
policy. 

Subrogation  of 

mortgagee's 

insurer  as 

against 

mortgagor's 

iusuraucc, 


It  may  be  that  as  under  sec.  23  (4)  of  the  Conveyanc- 
ing Act,  1 88  I,  the  niortgngee  is  entitled  to  mahe  tlio 
mortgagor,  out  of  tlie  ])rocecds  of  any  insurance  effected 
by  him  for  which  no  other  destination  is  provided  by 
law  or  special  contract,  pay  olf  the  morlgiige  debt,  so 
also  the  mortgagee's  insurer  would,  under  Custdlain  v. 
rrcston,  be  enabled  to  press  his  claim  to  the  mortgagor's 
policy,  even  if  not  effected  in  pursuance  of  a  covenant 
to  do  so. 


Where    a    mortgagee    insures    his    own    mortgage 
terest    in  the    pro])erty   comprjset 
tending  only  to  cover  himself,  tin 
entitled  to  benefit  by  such  a  policy. 


Mortgagor  not 

entitled  to  •    j  .     •       ii  ,  •      i     •       1  •  -i 

niortgiigee's  interest    111  tlie    property   comprised   in   Jus    secunty, 

iuburaucc.  intending  only  to  cover  himself,  tlie  mortgagor  is  not 


i^:~ 


Mortgagee's  The  mortgagee's  insurer  would,  if  the  property  were 

subrogated  to  destroyed,  be  bound  to  pay  tlu  money  to  the  mortgagee, 

rights  under     gj^^]  ^yould  probablv,  bv  aiialojrv    to   the    principle   of 
mortgage  deed.  .  .      "  .  .        . 

underwriters  being   entitled  to  the   vendee's   lien,  as 


I 


(jj)  Per  Gil)M))i,  J.  l<Mith  v.  Cuhnnhin,  17  IVnn.  at  261  fully.  And 
Custdlain  v.  Prtnlou,  31  W.  K.  557,  1 1  (j.  li.  1).  380,  52  L.  J.  (^  B.  366, 
49  L.  T.  N.  S.  29.  Kiii</v.  Slate  Mutual,  61  Mass.  i  (7  Cushing),  holds 
the  insiirer'.s  right  to  bo  only  onuitablc,  if  imy,  and  only  to  arise  when 
inortgagcu  rec^overs.  ]>ut  this  decision  goes  on  narrower  grounds  than 
the  others  cited.  A  claim  for  assignment  of  securities  was  made  in 
Scottish  Amicable  Assurance  v,  Norlhcru,  21  Scot.  Law  Reporter,  189,  II 
C.  S.  C.  (4th  series)  287. 

(t)  North  British,  <Lc.  Co.  v.  London,  Liverjwol,  and  Globes  5  Ch.  D> 
569,  36  L.  T.  N.  S.  629,  46  L.  J.  Ch.  537. 
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snggostotl  by  Bowcn,  L.  J.,  in  Caddldiii  v.  Preston  ()'), 
bo  entitled  to  tlio  benefit  of  tho  mortgagee's  security; 
or  if  tlio  view  of  that  loaruod  judge  go  too  lar,  would 
certainly  bo  entitled,  if  the  mortgagee  subsequently 
enforced  liis  mortgage  security,  to  repayment  of  tho 
surplus  realised  thereby  in  excess  of  tho  mortgage  debt. 

Where  tho  mortgagor  has  insured  in  pursuance  of  Effect  of 
his  covenant  to  insure,   and  tho  mortgagee  has  also  nIor™or  a^,,a 
insured  tho  same  estate  in  a  difVerent  oilice,  tho  two  mortgngeo  in 
oHices  would  ai)portioii  tlie  amount  ot  tho  insurance,  oflicos, 
and  thus  tho  mortgagor  would  sustain  a  loss  equal  to 
the  dillercnco  between  the  amount  for  which  ho  insured 
and  tho  apportioned  sum  received  by  him.      By  the 
principle,  however,  laid  down  in  lici/nard  y.  Arnold  (v), 
tho  mortgagor  would  bo  entitled  to  recover  from  tho 
mortgagee  such   dill'ercnce.      Conversely,  if  tho   mort- 
gigor,  by  effecting  insurance  in  addition  to  the  amount 
roveiumted  for  in  the  mortgage  deed,  and  by  the  ctfect 
of  contribution  between  the  two  insurers,  the  amount 
receivable  on  the  mortgagee's  policy  is  made  less  than 
tho  actual  damage  done,  tho  mortgagor  must  account 
to  tho  mortgagee  j^ro  tanto  as  to  tho  benefit  gained 
by  liim  on  the  other  policy  (it'). 

The  mortgagee  has  as  an  incident  of  his  power  to  Receiver 
appoint  a  receiver  of  the  rents  and  profits  of  mortgaged  mortgaRce 
property,  a  right    to    direct    such  receiver  to    efl'ect  ",sui.aaco' 
insurances  on  the  said  property,  and  tho  premiums  on 
such  insurances  are  payable  out  of  the  income  of  the 
mortgaged   property  after  the  rents,  taxes,  and   out- 
goings, and  the  interest  on  mortgages  prior  to  that 
under  which  he  is  receiver  (x). 

A   mortgagee    who    receives    the    proceeds    of   an  When 

mortgagee  not 
bound  to 

(m)  II  Q.  B.  D.  at  405,  52  L.  J.  Q.  B.  366,  49  L.  T.  N.  S.  29,  31  W. 
R.  557,  see  also  Thesiyer,  L.  J.,  in  JMrrtll  v.  Tibbctts,  5  Q.  B.  D.  568, 
SO  L.  J.  Q.  B.  -,3,  42  L.  T.  N.  S.  797,  29  W.  II.  66. 

(i-)  10  Ch.  Ai)p.  3S6,  23  W.  R.  S04. 

(w)  Aincs  V.  likhanlson,  29  Miunesota,  29. 

(X)  1881,  §  24. 


CI 


282 


THE  LAWS  OF  INSURANCE. 


::J: 


,.■<-■■ 


'•"■■I 

<•',■■ 


account  to 
mortgagor  for 
policy  money. 


Mortgagee 
may  recover 
on  his  policy 
and  also  from 
mortgagor, 
luit  only  to 
the  amount  of 
the  mortgage 
debt. 


Doctrine  of 
subro;,'atioii 
generally. 


insurance  cflected  by  himself  not  under  the  provisions 
of  the  Act,  or  tlie  mortgage  deed  is  not  liable  to  account 
to  the  mortgagor  for  such  proceeds,  nor  can  the  mort- 
gagor plead  receipt  of  such  proceeds  as  satisfaction  of 
the  mortgage  debt  in  an  action  upon  the  mortgagor's 
covenant  in  the  deed,  the  latter  is  in  the  position  of 
a  tenant  under  a  repairing  covenant,  whose  house  is 
destroyed,  and  who  has  not  insured  while  the  landlord 
has  done  so  (y). 

But  though  the  mortgagee  by  recovery  from  insurer 
on  his  ov/i:  policy  is  not  disentitled  to  an  action  against 
the  mortgagor,  any  sum  recovered  by  him  from  the  latter, 
which,  together  with  the  sum  received  from  the  insurer, 
exceeds  the  whole  amount  of  the  mortgage  debt,  will 
belong  to  the  insurer,  and  the  mortgagee  would  betrustco 
for  the  insurer  of  such  surplus  (z).  "  The  doctrine  is 
well  established,  that  where  something  is  insured  against 
loss,  either  in  a  marine  or  in  a  lire  iwlicy,  after  the 
assured  has  been  paid  by  the  insurers  for  the  loss,  the 
insurers  are  put  into  the  placo  of  the  assured  with 
regard  to  every  right  given  liim  by  the  law  respecting 
the  subject-matter  insured,  and  with  regard  to  every 
contract  which  touches  the  subject-matter  insured,  and 
which  contract  is  allected  by  the  loss  or  the  safety  of 
the  subject-matter  insured  by  reasim  of  the  peril 
insured  against  "  (c).  The  ellect  of  this  principle  is 
that  the  insurers  on  i)ayment  would  step  into  tho  shoes 
of  tho  morti'fat'oe  and  have  all  his  riji^hts  against  tho 
residue  of  tho  mortgaged  property  and  tho  mortgagor. 

It  seems,  by  parity  of  reasoning,  that  subrogation 
would  arise  where  an  action  for  negligence  lay  for  negli- 
gent destruction  or  damage  of  the  mortgaged  premises  ('j). 


(>/)  DarrdI  v.  Tibhdls,  5  ( ».  13.  D.  562,  50  L.  J.  Q.  B.  33,  42  L.  T.  N. 
S.  797,  29  W.  J{.  66. 

(;)  Per  .Ttsscl,  M.  R.,  Commcvciul  Union  v.  Lisicr,  43  L.  J.  Ch.  C02, 
9  Ch.  App.  4S5. 

(«)  I'er  IJrutt,  L.  J.,  in  DarrcU  v.  Tihbdts,  5  Q.  B.  1).  at  p.  563. 

(6)  Commercial  Union  v.  Lister,  9  Ch.  Ap.  483,  43  L.  J.  Ch,  Ooi. 
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In  practice  there  is  little  doubt  that  the  mortgagee 
would  give  the  mortgagor  the  benefit  of  the  policy  ou 
his  consenting  to  include  the  premiums  as  part  of  the 
mortgage  debt,  but  this  consent  would  not  bind  the 

insurers. 

No  case  has  yet  occurred  of  an  insurer  proceeding 
against  a  mortgagor  under  the  above  circumstances  in 
exercise  of  his  subrogated  rights.  And  it  is  unlikely 
that  the  insurers  would  make  any  claim  against  the 
mortgagor,  since  such  claim  w^ould  not  conduce  to 
their  prosperity  in  business,  though  they  might,  on 
the  principle  of  Castellai/i  v.  I'rcstoii  (f),  make  the 
niortgagor  hand  over  anything  received  by  him  in 
excess  of  his  mortgage  debt  in  action  upon  the  covenant 
to  pay  the  mortgage  debt,  or  probably  release  to  the 
mortgagor  their  rights  of  subrogation  to  the  mortgagee's 
claims  under  the  mortgage  deed  on  his  mortgage.  It 
would  seem  that,  if  such  a  release  were  given,  it  might 
bo,  on  his  mortgage,  made  available  as  defence  to  an 
action  on  the  covenant  by  the  mortgagee. 

Where  both  mort<;ragce  and  mortgagor  have  insured  Contribution 

.    ,  ,  Ml   1  •  -ill  i_  where  separate 

.separately,  as  may  slnl  happen  m  c(piitabie  mortgages,  insurances  by 

Ihe  insurers  usually  insist  on  contribution.      This  is  not  n^ortgagor  and 
•^  _  _  _    _  mortgagee. 

strictly  correct,  as  the  interests  insured  are  dilferent ; 
but  it  is  clear  that  if  both  are  allowed  to  recover,  one 
must  prolit  by  the  lire  if  the  sum  of  the  policies  exceed 
the  value  of  the  property.  Strictly  speaking,  the 
proper  course  would  be  for  the  mortgagee's  insurer  to 
I.  ly  in  full,  and  proceed  against  the  mortgagor  for  the 
an  ount  paid.  The  mortgagor  would  be  entitled  to 
retain  any  balance  on  the  proceeds  of  his  own  policy 
as  the  value  of  his  equity  of  redemption.  But  the 
offices  prefer  to  treat  each  other  as  co-insurers  in  such  a 
case.  And  the  Conveyancing  Act  has  made,  as  between 
mortgagor   and   mortgagee,  insurance   practically  run 

((■)  Iteportod  II  il  JJ.  \J.  3S0,  52  L.  J.  Q.  13.  366,  49  L.  T.  N.  S.  29, 
31  W.  K.  557. 
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with  the  land,  as  had  been  held  by  James,  L.  J.,  should 
be  the  case  (d). 


-:;t^ 


Mortgagee  of 
leaseholds 
could  not  be 
heard  against 
forfeiture 
before  Con- 
veyancing Act, 
iS'Si;  it  ia 
otherwise 
since  the  Act. 


The  mortgagee  of  a  leasehold  interest,  who  is  not  in 
possession,  could  not  before  the  Conveyancing  Act,  1 8  8 1 , 
be  heard  on  an  application  for  relief  against  forfeiture 
under  23,  24  Vict.  c.  126,  s.  2,  on  the  breach  of  the 
lessee's  covenant  to  insure  (c)  in  lessor's  action  against 
the  lessee,  and  cannot  bo  made  a  party  to  the  action 
of  ejectment  under  Or.  iC,  r.  13,  J.  A.  1875  5  ^i^d 
it  was  said  by  Lush,  J.,  that  if  the  mortgagee  had  any 
equity  ho  must  pui'sue  it  as  a  suitor.  But  in  sec. 
14  of  the  Conveyancing  Act,  188  l,  the  word  "  lessee'" 
includes  his  assignee,  and  therefore  a  mortgagee  by 
assignment  of  leaseholds  could  in  tho  landlord's  action 
or  one  brought  by  himself  apply  for  relief  against  such 
a  forfeiture,  and  the  Judicature  Act  and  rules  enable 
him  to  come  for  relief  even  after  judgment  (/). 

In  mortgage  deeds  to  bo  made  under  tho  present 
law,  a  covenant  to  insure  against  fire  is  scarcely 
needed  ((/). 


r 


C''  .•  '■' 
^'r:;ii 


id)  Jxdi/ncv  V.  Preston,  1 8  Cli.  D.  i,  50  L.  J.  CIi.  472,  44  L.  T.  X.  S. 
7S7,  29  W.  K.  547. 

(r)  Mi//s  V.  GrqKlhs,  45  L.  J.  O.  ?..  771. 
(/)  ./'(Cijiics  V.  Jliirritiini,  12  <^;.l-5.  1).  161;. 
(<j)  Davidson's  P.  Cuuv.  195, 
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FIRE   POLICIES   AND    ASSIGNMENT. 


If  tlie  assignment  of  property   insured   against    fire  Rigiits  of 

.    1     ,1  •  1.      "  j^t  ^•         t>     assignor  find 

be  total,  the  assignor  cannot  recover  on  the  pohcy  for  assignee  to 
himself,  as  his  interest  on  the  property  will  have  ceased.  ^g^Ji^^^'^enTof 

property. 

If  the  assignment  he  partial,  he  can  recover  for  his 
own  benefit  only  to  the  extent  of  his  remaining  interest. 


The  assignee  of  property  insured  against  fire  can 
recover  nothing  under  a  policy  efiected  by  the  assignor, 
unless — 

( I .)  It  was  part  of  the  contract  between  the  assignor 
and  assignee  that  the  latter  should  have  the  berefit  of 
the  policy  as  between  assignor  and  himself. 

(2.)  The  office  consented  to  hold  the  assignee  assured 
either  by  the  terms  of  the  policy  (a),  or  on  notice  of  the 
intention  to  assign  before  transfer  of  the  property. 

(3).  If  the  policy  expresses  that  the  consent  of  the 
office  will  bo  given  in  any  particular  form,  that  form 
must  be  strictly  complied  with.  Nor  can  a  vendor 
recover  on  his  policy  for  the  benefit  of  the  purchaser 
after  he  has  been  paid  the  purchase  money  in  full, 
though  he  has  not  conveyed,  and  even  if  it  be  part  of 
the  contract  of  sale  that  the  vendor  shall  keep  alive 
the  policies  for  the  benefit  of  the  purchaser,  and  assign 


1 
3 
D 


(a)  Neio  South  Wales  Bank  v.  Commercial  Union,  No.  2,  3  N.  S.  W. 
Law  60. 
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them  to  the  purchaser  (&).  Under  such  a  contract, 
however,  the  vendor  would  bo  bound  to  get  the 
insurer's  consent,  if  he  could,  to  the  transfer,  or  to 
effect  a  now  policy  for  the  purcliaser's  benefit,  and 
would  bo  liable  for  neglect  to  do  so. 

Policies  of  insurance  are  choses  in  action,  giving 
as  they  do  the  right  to  proceed  in  a  court  of  law  to 
recover  the  money  thereby  contracted  to  be  paid  (r). 
"  A  policy  certainly  must  bo  transferred,  for  though  a 
chose  in  action  cannot  in  law  be  assigned,  yet 
equity  it  may ;  therefore  we  will  permit  the  action  t 
be  brought  by  the  trustees  "  (<?). 

The  rule  in  equity  that  choses  in  action  arc  assign- 
able does  not,  however,  apply  to  ever}^  form  of  poliov. 
For  it  seems  universal]}'  to  have  been  held  that  fire 
policies  are  personal  contracts  (c),  and  that  the  consent 
of  the  insurers  is  necessary  to  the  assignment  thereof; 
whilo  marine  policies  have  always  been  assignable 
with  their  subject-matter  (/),  and  life  policies  have 
been  treated  as  reversionn,ry  interests,  and  allowed  to 
be  assigned,  charged,  or  olherwiso  dealt  with  (//).  The 
Judicature  Act,  1873,  n^cdces  no  change  in  this  respect, 
merely  providing  a  mode  by  which  the  assign,  if  any, 
of  a  chose  in  action,  may  perfect  his  legal  title  to  sue 
thereon,  instead  of  trusting  to  his  equitable  interest 
under  the  legal  title  of  his  assignor. 

Insurers  seem  from  the  earliest  times  of  fire  insur- 
ance to  have  been  careful  to  prevent  fire  policies  from 


{h)  New  South  Wales  Bank  v.  Commercinl  Union,  3  N.  S.  W.  Law  60 
(18S2),  wherein  the  English  and  American  law  is  fully  and  ably 
discussed. 

(c)  Kcparte  Ibbctson,  8  Ch.  D.  519,  39  L.  T.  X.  S.  i,  26  W.  R.  843. 

{(l)  Words  used  in  Dilani/  v.  Sloddart,  I  T.  II.  26  (17S5),  Akhur.st,  J. 
Tl;o  statutes  dealing  with  assignment  of  life  and  marine  policies  do  not 
gi'"e  the  right  to  assign,  but  j)rescrilje  a  mode  of  assignment. 

(e)  Lynch  v.  DahcU,  4  Bro.  P.  C.  431  (1729).  Sailhrs  Co.  v.  Bmlcnclc, 
2  Atk.  554, 1  Wilson  10.  Rayncr  v.  Preston,  18  Ch.  D.  I,  Brett,  L.  J., 
50  L.  J.  Ch.  472,  44  L.  T.  N.'  .S.  787. 

(/)  PcUas  V.  Neptune  Co.,  5  C.  P.  D.  34,  29  W.  R.  547,  49  L,  J.  C. 
P.  153,  42  L.  T.  N.  S.  35,  28  W.  R.  405. 

(g)  iitic.  2$,  ."jubs,  6. 


FIRE  POLICIES  A^D  ASSIGNMENT. 


28; 


or  to 


being  assigned  without  licence.  But  for  special 
restrictions  on  assignment  in  the  policy  itself  (upon 
which  the  old  cases  of  Lynch  v.  Dcdzcll  (//)  and  Sadlcrs' 
Co.  V.  Bailcocl-  (i)  seem  to  go),  there  is  no  apparent 
reason  why  a  fire  policy  should  not  bo  assignable  with 
the  subject-matter  thereof  as  readily  as  a  marine  policy 
has  always  been,  except  that  in  land-risks,  where  the 
subject-matter  is  usually  within  the  control  of  the 
assured,  his  personal  character  is  of  more  importance 
than  in  sea- risks,  where  the  goods,  &c.,  from  the 
moment  that  they  go  to  sea,  arc  out  of  his  reach. 

The  contract  of  fire  insurance  being  a  contract  of  if  vendor  of 
indemnity,  no  one  can  recover  in  respect  of  the  loss  before  tlie  loss 
who  is  not  interested   in  the   subject-matter  of  the  i't^t'il.^?! 
insurance  at  the  time  such  loss  occurs      Therefore,  if  policy. 
a  person  assigns  away  his  interest  in  a  ship  or  goods 
after  effecting  a  policy  of  insurance  upon  them,  and 
before  the  loss,  ho  cannot  recover  the  insurance  money 
from  the  insurers  for  his  own  benefit  (Z) ;   "  and  on  the 
sale  of  a  thing  insured,  no  interest  in  the  policy  passes  Vemlee  has  no 
to  the  vendee  unless  at  the  time  of  the  sale  the  policy  policy  unless 
be  assigned  either  expressly  or  impliedly  "  {l).  ^^  assigr.inent. 

If,  however,  the  policy  was  actually  assigned  or 
liauded  over  to  the  vendee,  or  if  there  was  a  stipulation 
that  the  vendor  should  assign  it  to  or  keep  it  alive 
for  the  benefit  of  the  vendee,  the  latter  would  be 
entitled  to  the  policy  money  on  the  loss  occurring. 
The  assignment,  however,  by  the  vendor,  or  its 
equivalent,  must  be  made  or  take  place  before  the 
property  has  actually  passed  from  the  vendor  to  the 
vendee ;  for  an  assignment  made  after  the  interest  of 
the  vendor  in  the  subject-matter  of  the  insurance  has 


(/()  4  Bro.  P.  C.  431. 

(/)  2  Atk.  554.  See  Miall  v.  Western  Insurance  Co.,  19 U.  C.  (C.  P.) 
270. 

(k)  Powles  V.  Inncs,  II  M.  &  W.  10,  12  L.  J.  Ex.  163. 

(0  North  of  England  Oilcake  Co,  v.  Arch(inrjel,<i:c.  Co.,  L.  R.  10,  Q.  B. 
255,  per  Quain  J,,  44  L.  J.  Q.  C.  I2i,  24  W.  R.  162,  j2  L.  T.  N.  a.  561. 
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ceased,  cannot  operate  to  give  the  assignee  an  interest 
in  the  policy  {m). 

In  the  two  old  leading  cases  on  this  subject  (?i),  the 
original  assured  had  parted  with  his  interest  in  tlio 
property  insured  before  the  happening  of  the  lire,  and 
had  subsequently  to  the  fire  attempted  to  give  his 
assigns  the  benefit  of  his  policy. 

The  policy,  if  assigned  at  all  before  the  loss,  must  he 
assigned  with  the  property  which  it  covers.  Such  assign- 
ment will  operate  only  by  consent  of  the  insurers,  and  the 
insurers  will  not  assent  without  proof  of  the  assent  of 
the  original  assured.     Tliis  is  rof(uired  for  two  reasons — 

( I .)  That  it  is  common  for  the  companies  to  permit 
transfer  of  a  policy  to  other  goods,  if  the  goods  first 
covered  are  assigned  during  its  currency,  and  that  if 
they  permitted  the  first  policy  to  enure  to  the  benefit 
of  the  assignee,  they  would  make  themselves  liable  to 
a  double  claim  ((^). 

(2.)  That  they  may  have  clear  proof  that  the 
assignment  is  in  the  bargain  as  to  the  goods,  and  that 
the  assignee  is  not  simply  helping  himself  to  the 
policy  as  a  mere  accessory,  and  without  any  assent 
thereto  on  the  part  of  the  assignor. 

Although  in  certain  circumstances  equity  will  recog- 
nise the  assignment  of  a  fire  policy  {p),  such  right  is 
subject  to  the  special  stipulation  of  the  particular  con- 
tract, and  no  right  to  assign  before  loss  so  as  to  bind 
the  insurer,  can  arise  under  a  policy  against  fire  in  the 
ordinary  form  by  which  the  insurers  bind  themselves  to 
pay  the  insured,  his  executors  and  administrators,  and 
acquiescence  in  contains  a  condition  that  no  assignment  will  be  valid 

assignment  ia 

optional,  —  -— — — 

(m)  North  of  En  (/la  ml  Oilcake  Co.  v.  Archaii;/cl,  dr.  Co.,  iili  sup. 

()i)  Sadlcra  Co.  v.  BadcocI:,  2  Atk.  544,  i  Wils.  10.  Lynch  v.  Bed- 
zell,  4  Br.  P.  C.  431- 

(0)  Miall  V.  Western  Insurance  Co.,  19  U.  C.  C.  P.  270. 

Ip)  Jiai/ncr  v.  Preston,  18  Ch.  D.  Brett,  L.  J.  p.  10,  50  L.  J.  Ch.  472, 
44  L.  T.  N.  S.  7S7,  29  W.  K.  547. 
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unless  accepted  (sucli  acceptance  being  testified  in  a 
prescribed  way)  by  tlie  insurer.  The  insurer  cannot 
be  made  to  accept  any  assign  {(j).  It  is  pure  matter  of 
favour  for  him  to  continue  the  insurance,  and  the  con- 
tract is  a  new  contract. 

Tlio  view  that  a  fire  policy  runs  with  the  h^nd  lias  not  Does  firo 
yet  found  favour  with  the  courts.  But  it  is  fully  and  mthVnd? 
very  forcibly  put  forward  by  James,  L.  J.,  in  Bayncr  v. 
Prcsfon  (?■).  In  a  dissenting  judgment,  his  lordship 
considered  that  a  contract  of  fire  insurance  should  bo 
held  to  run  with  the  land,  and  enure  to  the  benefit  of 
the  person  from  time  to  time  interested  therein.  It 
runs  with  the  interest  insured  provided  that  the  owner 
of  the  interest  is  acceptable  to  the  insurers. 

If  after  the  contract  of  purchase,  and  before  the  con-  Loss  of  firo 
veyance,  the  property  is  destroyed  by  fire,  the  loss  will  purchaser 
fall  upon  the  purchaser,  although  the  houses  were  insured  letg^inaurance 
at  the  time  of  the  agreement  for  sale,  and  the  vendor  expire, 
permitted  the  insurance  to  expire  without  giving  notice 
to  the  purchaser.      If,  however,  the  vendor  has  before 
the  fire  broken  his  contract,  e.g.  to  repair  or  alter  the 
property,  the  subsequent  loss  will  not  fall  on  the  pur- 
chaser (.s). 

The  first  business  of  a  purchaser  is  therefore  either 
to  insure  as  from  the  date  of  his  contract  or  to  take  an 
agreement  to  insure  from  the  vendor. 

As  the  law  now  stands,  the  benefit  of  a  fire  policy 
does  not  pass  to  a  purchaser  without  an  express  con- 
tract to  that  cft'ect  (t).  It  is  not  an  accessory  of  the 
original  property  passing  by  an  assignment,  but  a  right 
of  recourse  to  the  insurer  on  loss  or  damage  to  the  pro- 

(7)  N.  S.  W'lhs  Bank  v.  North  Brit.  Mercantile  Co.,  3  X.  S.  W.  Law, 
60.     In  America  he  may  not  unreasonably  refuse  his  assent. 

(r)  i8Ch.  D.  12. 

(s)  Sugden,  V.  &  P.  14  ed.  291. 

(0  Poole  V.  Adums,  12  W.  R.  6S3,  10  L.  T.  N.  S.  2S7.  North  of 
England  Pure  Oilcake  Co.  v.  Archangel  Maritime,  L.  R.  10  Q.  B.  249, 
44  L.  J.  Q.  B.  121,  32  L.  T.  K  .S.  561,  24  W.  R.  162.  Payner  v. 
Preston,  1 8  Ch.  D.  i,  50  L.  J.  Ch.  472, 44  L.  T,  N.  S.  787,  29  W.  R.  547. 
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perty  insured ;  and  while  tlie  vendor  cannot  profit  by 
tlie  policy  after  a  conveyance  of  the  property,  or  recover 
upon  it  so  as  to  get  paid  twice  over  (w),  in  the  opinion 
of  Lords  Justices  Brett  and  Cotton  {v),  no  ec^uity  sub- 
sists between  the  vendor  and  purchaser,  in  the  absence 
of  contract  between  them,entitling  the  purchaser  to  the 
benefit  of  a  fire  policy  effected  by  the  vendor  ;  and  it 
may  be  added,  that  if  the  purchaser  of  the  property  had 
the  benefit  of  the  policy,  ho  would  get  for  nothing  a 
protection,  which  had  been  pui'chased  by  the  vendor  for 
valuable  consideration,  in  the  shape  of  premium. 

The  French  law  is  otherwise,  and  holds  the  policy  to 
be  accessory  and  to  pass  with  the  property  (.r). 

The  law  on  this  point  is  by  no  means  satisfactory. 
In  Bayncr  v.  Preston  the  vendor  of  property,  burnt 
before  completion,  recovered  the  insurance  money  and 
declined  to  give  the  benefit  of  the  policy.  But  if  the 
purchaser  had  applied  to  the  insurance  office  under 
section  83  of  the  old  Metropolitan  Building  Act  (14 
Geo.  III.  c.  78),  he  could,  as  a  person  interested  in  the 
property,  have  compelled  reinstatement.  (It  was  upon 
this  ground  that  James,  L.  J.,  considered  that  a  contract 
of  fire  insurance  should  be  held  to  run  with  the  land 
and  come  to  the  benefit  of  the  firm  from  time  to  time 
interested  therein.)  So  in  fiict  the  vendor  has  a  good 
title  against  the  insurer  to  recover  under  the  policy  ;  and 
by  Paine  v.  Mdlcr  (if)  he  has  a  good  title  against  the 
purchaser  to  recover  the  contract  price  in  respect  of 
the  tiling  destroyed ;  but  if  he  receives  the  purchase- 
money  he  will  have  sustained  no  loss  by  the  fire,  and 
may  be  compelled  to  refund  to  the  insurers  the  amount 


(m)  CasteUain  v.  Preston,  II  Q.  B.  D.  380,  49  L.  T.  N.  S.  29,  52 
L.  J.  Q.  B.  366,  31  \V.  R.  557.  See  also  Collhir/ridr/c  v.  Poyal  Exchnn'je, 
3  Q.  B.  D.  173,  47  L-  J-  Q-  B.  32,  37  L.  T.  N.  S'.  525,  26  W.  E.  U2. 

(v)  Payncr  v.  Preston,  18  Ch.  D.  I,  50  L.  J.  Ch.  472,  44  L.  T.  X.  S. 
787,  29  W.  R.  547- 

(x)  See  ^tanto7i  v.  Home  Ins.  Co.,  24  Lr.  Can.  Jiir.  38,  Canada  Civil 
Code,  articles  2483,  2576. 

(ij)  6  Vesey  349.  And  see  Gillespie  v.  Miller,  1  C.  S.  C.  (4th  series) 
423- 
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which  they  paid  him   as   an  indemnity  against  his 
loss  («). 


ig  a 


and 


In  Bayncr  v.  Preston,  above  cited,  Cotton,  L.  J.,  said,  Opinion  of 
"Thecontract  (of  sale)  passes  all  things  belonging  to  the  "  °"' 
vendor  appnrtenant  to  or  necessarily  connected  with  the 
use  and  enjoyment  of  the  property  mentioned  in  the  con- 
tract, but  not  in  my  opinion  collateral  contracts,  and 
such,  at  least  independently  of  the  Act  14  Geo.  III.  c.  78, 
the  policy  of  insurance  is.  It  is  not  a  contract  limiting 
or  affecting  the  interest  of  the  vendors  in  the  property 
sold,  or  aftecting  their  right  to  enforce  the  contract  for 
sale  ;  for  it  is  conceded  that  if  there  were  no  insurance, 
and  the  buildings  sold  were  burnt,  the  contract  for  sale 
would  be  enforced.  It  is  not  even  a  contract  in  the 
event  of  a  fire  to  repair  the  buildings,  but  a  contract  in 
that  event  to  pay  the  vendors  a  sum  of  money  which, 
if  received  by  them,  they  may  apply  in  any  way  they 
think  fit.  It  is  a  contract  not  to  repair  the  damage 
to  the  building,  but  to  pay  a  sum  not  exceeding  the 
sum  insured,  or  the  money  value  of  the  injur3\  In 
my  opinion  the  contract  of  insurance  is  not  of  such  a 
nature  as  to  pass  without  apt  words  under  a  conti'act 
for  sale  of  the  thing  insured.  .  .  .  An  unpaid  vendor 
is  a  trustee  in  a  qualified  sense  only,  and  is  so,  not 
only  because  he  has  made  a  contract  which  a  coui't  of 
equity  will  give  effect  to  by  transferring  the  property 
sold  to  the  purchaser,  and  so  far  as  he  is  a  trustee  he 
is  so  only  in  respect  of  the  property  contracted  to  be 
sold.      Of  this  the  policy  is  not  a  part." 

Where  the  property  insured  against  fire  is  conveyed  Mortgage  of 
by  way  of  charge,  only  the  interest  of  the  insured  is  not  property, 
defeated  («).     It  is  provided  by  the  Conveyancing  Act 


1 


CI 


{z)  Castdlain  v.  Preston,  1 1  Q.  B.  D.  380,  52  L.  J.  Q.  B.  366,  49  L.  T, 
N.  S.  29,  31  W.  R.  557. 

(a)  Burton  v.  Oore  District  Mutual,  12  Grant  (U.  C.)  156,  where 
assured  mortgaged  and  assigned  with  consent  policy,|  and  thereafter 
effected  fresh  insurance. 
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Right  to 
Ijolicy  moneys 
paasing  with 
beneficiiil 
interest. 


Mercnntile 

policiea 

assignable. 


of  1 88  I  (h)  that  the  holder  of  such  charge  can,  in  addi- 
tion  to  his  otlicr  rights,  ref[uiro  the  proceeds  of  any 
insurance  effected  on  tlio  property  by  the  mortgagor, 
where  no  express  agreement  has  been  made  to  the 
contrary,  to  bo  applied  in  or  towards  the  discharge  of 
the  money  duo  under  the  mortgage. 

If  legatees  or  devisees  have  a  vested  interest  under 
a  will,  or  widow  or  heir-at-law  or  next-of-kin  under 
an  intestacy,  in  real  or  personal  estate  which  has  been 
insured,  it  would  seem,  though  it  has  not  been  expressly 
decided,  that  the  proceeds  of  any  policy  thereon  in  case 
of  a  fire  after  the  testator's  or  intestate's  death,  will  bo 
held  by  the  executor  or  administrator  for  the  benefit  of 
the  person  or  persons  beneficially  entitled  (c).  Tlio 
money  clearly  represents  the  goods  or  land,  and  if  pay- 
able at  all,  should  be  payable  to  the  beneficial  owner 
at  the  time  of  the  fire.  If,  in  the  case  of  chattels,  the 
chattels  perish  in  the  life  of  the  testator,  or  the  tes- 
tator and  chattels  perish  together,  it  would  seem  that 
the  legatees  thereof  will  not  be  entitled  to  the  insurance 
money. 

The  right  of  action  may  be  only  in  the  represen- 
tative, but  the  proceeds  recovered  by  him  represent  the 
subject  of  the  insurance,  and  are  held  by  him  on  trust 
for  those  beneficially  interested  in  the  estate  (d). 

Mercantile  policies  on  goods,  &c.,  usually  called  iloat- 
ing  policies,  are  assignable  by  permission  of  the  insurers 
in  the  same  way  as  ordinary  fire  policies,  from  which 
they  do  not  in  reality  ditter  except  in  the  mode  in 
which  damage  is  estimated,  and  in  the  interests  wliicli 
they  cover.     In  the  case  of  policy  on  goods  with  libcriy 


(h)  44  &  45  Vic.  c.  41,  P.  23  (4), 

(c)  Culbertson  v.  Vox,  43  Am.  Rep.  204.  Wjimnn  v.  Wjiman,  26  N.  Y. 
253.  Parry  v.  Aside ij,  3  Sim.  97.  Ihtrrant  v.  Fr'uml,  5  l)i;  (1.  &  S. 
343,  21  L.  J.  Cli.  353,  19  L.  T.  152,  16  Jnr.  709,  commented  on  in 
liui/ner  v.  Preston,  16  Cli.  D.  i,  50  L.  J.  Cii.  472,  44  L.  T.  X.  8.  787, 
29  W.  R.  547. 

(d)  Parry  v.  Ashley,  3  Sim.  97.  Mildmay  v.  FohjJuim,  3  Vcs.  Jr. 
472,  but  see  comments  tliereon  in  Cnlhcrlson  v.  Cox,  supra,  at  p.  209. 
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to  charge  the  cargoes,  the  mode  of  calculating  tho  Rule  for 
amount  payable  in  case  of  loss  is  usually  as  follows,  fog°on  ilJ^fr. 
viz.  :_The  whole  value  of  goods  afloat  or  abroad,  and  pantile  policy, 
covered  by  tho  policy,  must  bo  taken,  and  the  assured 
will  recover  such  a  proportion  of  their  loss  as  the  full 
amount  insured  bears  to  the  value  of  all  the  ^.roperty 
afloat  or  abroad  at  tho  time  of  the  accident,  if  that  value 
exceed  tho   full  amount  insured ;  if  not,  the  assured 
will  bo  entitled  to  tho  whole  amount  lost  (c). 


{()  Crowldi  V.  Uohcn,  3  15.  &  Ad.  47S,  i  L.  J.  K.  V,.  15.S,  per  Tcn- 
tenkn,  C.  .t.  Joyce  v,  Kennavd,  L.  11.  7  Q.  B.  78,  41  L.  J.  Q.  B.  1 7, 
25  L.  T.  N.  S.  932,  20  W.  K.  233. 


US  J* 


»,26K  Y. 
)^  V,.  &  S. 
ited  on  ill 
N.  S.  787, 

3  Vcs.  Jr. 
at  p.  209. 


(     294     ) 


CHAPTER  XVII. 


DISPOSITIONS    OF   LIFE    POLICIES. 


-St: 


<;.. 


Life  policies 
securities  for 
money. 


Surrender. 


Policies  of  lifo  assurance  are  treated  as  securities  for 
money  ici)  payable  at  a  date  uncertain  but  calculable. 
The  sum  insured  (apart  from  bonuses)  is  certain ; 
the  premium  or  consideration  for  its  paj'ment  is  also 
certain ;  and  the  time  when  the  money  is  payable  is 
certain  to  accrue :  nildl  ccrtius  mortcy  n'lliil  inccrtius 
hord  mortis. 

Their  personal  value  then  is  computable,  and  assur- 
ance offices  will  accept  a  surrender  of  the  policy  at 
that  sum  which  is  called  a  surrender  value.  A  man 
possessed  of  a  policy  can  also  sell  it  to  a  third  person, 
or  borrow  on  its  security. 


(■r-- 


.'" 


Assignability         Life  policies  are  now  construed  as  contracts  not  to 

of  life  policies.  •-,•,•■>,.  ,    •  •  ,■  , 

Nature  of  indemnity,  but  to  pay  a  certain  sum  in  a  certain  event 
Insurable  depending  on  the  duration  of  human  lifo.  If  at  the 
iuterest,  wheu  time  when  such  contracts  are  made  tlio  assured  has 
an  insurable  interest  in  the  life  on  which  the  contract 
is  made,  the  contract  is  valid  (h),  and  will  not  be  affected 
by  the  determination  of  such  interest  before  the  hap- 
pening of  the  event  insured  against  (c). 


(a)  Slokoe  v.  C'inca7i,  30  L.  J.  Ch.  882,  7  Jur.  N.  S.  901,  4  L.  T.  X.  S. 
69s,  9  W.  K.  801,  29  Ueav.  C37  (l86i),  Koiuilly,  M.  K.,  and  ciso  tiiuru 
cited. 

(b)  Ashley  v.  Ashley,  3  Sim.  149,  Shadwell,  V.  C.  (1S29). 

(c)  But  see  Vczina  v.  New  York  Life,  6  Ciui.ida,  30.  Dalhy  v.  India 
and  London,  15  C.  B.  365,  24  L.  J.  (C.  P.)  2,  iS  Jur.  1024,  24  L.  T. 
(0.  S.)  1S2,  3  W.  R.  116.  Law  V.  London  Indisptitatjle,  i  K.  &  J.  223, 
24  L.  J.  Ch.  196,  I  Jur.  N.  S.  179,  3  W.  R.  155,  24  L.  T.  20S. 


DISPOSITIONS  OF  LIFE  POLICIES. 

It  follows  from  this  that  an  assignment  of  a  life 
policy  woulil  bo  valid  and  pass  to  tho  assignee  tho 
right  to  the  insurance  money,  even  though  the  assignor's 
interest  in  the  life  had  ceased  before  the  date  of  tho 
nssigunient.  A  creditor  may  insure  liis  debtor's  life, 
iiud  tho  very  next  day  sell  the  policy  to  a  third  person, 
who  is  a  debtor  of  the  life  assured,  and  therefore  would 
have  had  no  assurablo  interest  in  the  life  enabling  him 
to  have  elfected  the  policy. 
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Under  tho  Married  Women's  IVoperty  Act,  1882  Married 
(d),  a  wife  may  insure  her  own   or  her  husband's  life  insm^J^  "^^ 
for  hej"   separate   use,  and  the   same   and   all    beueiit  J"»»''a"'l's 
thereof  >vill   enure   accordingly.       In  America  also  a 
nuirried  woman  may  insure  her  husband's  life  and  dis- 
pose of  the  policy,  for  ''  if  she  pays  the  premium  out 
of  her  own  pocket,  it  is  hard  to  see  why  she  should  not 
be  able  to  assign  the  policy  "  (<.). 


A  policy  on  own  life,  expressed  to  be  payable  to  exc-  interest  in 
cutors  or  administrators,  is  a  reversionary  interest  (/),  iife."^°"°^° 
certain  to  fall  in  on  tho  assured's  own  death  or  attain- 
ment of  the  stipulated  age.  It  forms  part  of  the 
estate  of  the  assured,  being  money  due  and  owing  to  him 
at  his  death  (y),  and  may  be  dealt  with  at  his  absolute 
discretion — sold,  charged,  settled  (h),  given  away  (i), 
bequeathed  (J),  or  made  subject  of  a  donatio  mortis 
C((nsd  (/.),  and  passes  to  his  trustee  in  bankruptcy  (/). 
The  fact  that  the  money  secured  by  the  policy  has  not 

((/)  45,  46  Vict.  c.  75,  .•<.  1 1. 

(f)  C'/(((^)/«  V.  Fellows,  36  Connecticut  132,  4  Am.  Uup.  49. 

(/)  But  see  Ra\vb()n(,''.s  Will,  3  K.  &  J.  300,  476,  3  W.  K.  796,  26 
L.  J.  Cli.  509,  29  I..  T.  15  V 

(,7)  J'c/li/  V.  Wilsu.i,  17  \V.  11.  77S,  4  Ch.  App.  574. 

(h)  Scivdl  V.  Kin;/,  14  Cli.  D.  179,  2S  W.  K.  344. 

(/)  Jtinnmois  v.  /'/.oy,  i  Ex.  ]).  169, 34  L.  T.  N.  S.  407,  24  W.  K.  385. 

(,/)  M'Donnld  V.  Irvoic,  S  Ch.  D.  loi,  47  L.  J.  Ch.  494,  3S  L.  T.  X.  S. 
15s.  26  W.  R.  381. 

(k)  Amis  V.  Wilt,  3^  IJcav.  619.  Wilt  v.  Amiii,  i  B.  &  ,S.  109,  30 
L.  J.  Q.  B.  31S,  9  W;  R.  691,  7  Juv.  N.  «.  499,  4  L.  T.  X.  S.  283. 

(/)  JucL-son  V.  Fordo;  I  E.  &  E  463,  29  L.  J.  Q.  B,  8,  ^^  L.  T. 
290,  7  W.  K.  578. 
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\z> -; 


2. 


Policy  become  clue  does  not  aflect  the  riglit  to  assign  or  the 

befo^rrpaytibic.  possibility  of  in  absolute  assignment  (?«). 

A  policy,  though  a  chose  in  action  (?i),  is  not  within 
the  order  and  disposition  clause  of  the  Bankruptcy 
Acts,  1869  and  1883  (»-),  nor  a  negotiable  instrument 
(r;).  The  legal  title  to  a  policy  of  life  assurance  can  be 
obtained  by  assignment  in  accordance  with  the  Policies 
of  Life  Assurance  Act,  or  sec.  25,  sub-sec.  6,  of  the 
Judicature  Act,  1873.  An  assignment  upon  trust  may 
bo  an  absolute  assignment  within  the  latter  Act,  and  the 
assignee  under  such  an  assignment  can  give  a  good  dis- 
charge for  the  policy  moneys  (^/). 

A  life  policy  has  been  held  a  proper  subject  of  doao- 
iio  mortis  cc.v.sd  (7)  on  account  of  its  analogy  to  a 
bond.  And  it  would  seem  that  trover  cannot  be  main- 
tained for  it  by  the  executor  or  administrator  of  the 
assured  (7),  if  the  latter  has  given  it  away  without 
writing  during  his  lifetime  (/•)  ;  but  on  the  other  hand, 
a  person  to  whom  it  has  simply  been  handed  without 
writing  by  the  assured  cannot  recover  from  the  assurers 
thereon  (s).  If  the  executor  or  administrator  has  sub- 
sequently regained  possession  of  it,  he  can  give  a  good 
discharge  to  the  insurers,  but  not  otherwise  (i). 

Gift  of  life  Wliero  a  man  efiected  an  insurance  on  his  own  life 

policy  and  i.-i-i         i  ,      •  ^        •  i  ,i  •  ^  ■ 

retentiou  of      ^ut  in  Jus  daughter  s  name,  and  paid  the  premiums  Juni- 
samebydoi.or.  gg|f^  thougli  he  retained  the  policy  in  his  own  posses- 
sion, it  was  held  a  complete  gift  to  his  daughter,  and 


Donatio  mortis 
causd. 


(m)  Bvicc  V.  liannidii;  3  (.^  15.  1).  569,  3S  L.  T.  X.  S.  739,  20  W.  K. 
670. 

{*()  Expartc  Ibbctsoii,  S  C'li.  1).  519,  39  L.  T.  X.  S.  i,  26  W.  K.  Si3. 

(0)  Stnic/iim  V.  Jf'/Jvin/le,  1S35,  ij  C.  S.  C.  (istwrics)  954,  L'nitLd 
Kiii'jdom  Life  v.  Dixon  (183S),  16  C.  S.  C,  (l.-^t  scrits)  1277. 

ip)  Jlnrbtrson  v.  //(t/l,  12  i).  IJ.  D.  347. 

(7)    Witt  V.  A)nis,  iibi  sup.  note  (lA. 

{)•)  Jlitiinneiiii  v,  J/, in,  i  Jlx.  D.  (C.A.)  169,  34  L.  T,  X.  S.  407,  24 
W.  K.  3S5.  Bavtoii  V.  O'aiiur,  3  J  I.  &  X.  3S7,  27  L.  J.  J'^x.  390,  G 
W.  11.  O24. 

(-•)  J/owcs  V.  Prudottial,  49  L.  T.  X.  S.  133.  ()'irara'«  Toiitinc, 
30  L.  T.  128,  3  Jur.  X.  S.  1 145,  6  W.  K.  45. 

{t)  Conwai/  V,  Britannia  (Jo,,  S  Lr.  Cau.  Jur.  1G2. 
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on  his  death  she  was  held  entitled  to  the  insurance  money 
(;i).  In  this  case  a  policy  of  life  assurance  was 
cft'ccted  by  a  man  on  his  own  life,  but  in  his  daughter's 
name,  and  up  to  the  time  of  his  death  he  retained  the 
policy  in  his  own  possession  and  paid  all  the  premiums 
himself  from  time  to  time,  except  the  last,  which  was, 
through  his  want  of  funds,  paid  by  his  son.  There  was 
no  mention  of  the  policy  in  the  will  of  the  assured  ; 
but  lie  communicated  the  i'act  of  the  insurance  to  his 
dtiughter,  and  gave  her  to  understand  that  it  was  for 
her  benefit.  Kay,  J.,  said  ''  that  the  legal  right  to 
call  upon  the  ollicu  to  pay  was  clearly  in  the  daughter, 
and  not  in  the  executor,  the  contract  of  the  assui'ance 
company  having  been  to  pay  her.  That  she  was  the 
daughter  was  suflicicnt  to  raise  a  presumption  that  the 
advance  was  to  her,  and  the  only  thing  that  could  be 
relied  on  to  rebut  this  presumption  of  advancement 
was  the  fact  that  the  father  kept  the  policy  in  his 
own  hands.  But  that  was  not  sufficient.  The  mere 
retention  of  the  policy  did  not  show  that  the  beneficial 
interest  also  was  not  intended  to  pass  to  her.  Thus 
the  gift  of  the  policy  to  the  daughter  was  a  complete 
one,  for  the  legal  and  the  beneficial  interest  were 
vested  in  her."  Accordingly  she  was  entitled  to  receive 
the  sum  assured. 

« 

In  Forfcsci'e  v.  Barndt  (r),  the  assured  made  a 
voluntary  assignment  by  deed  of  a  policy  upon  his 
own  life  to  trustees,  for  the  benefit  of  his  sister  and 
her  children  if  she  or  they  should  outlive  him.  Tho 
deed  was  delivered  to  one  of  tho  trustees,  and  tho 
grantor  kept  tho  policy  in  his  own  possession.  Ko 
notice  of  tho  assignment  was  given  to  tho  iusuranco 
olllce,  and  the  assured  afterwards  surrendered  for  a 
valuable  consideration  tho  policy  and  a  honus  declared 
upon  it  to  tho  insurance  ullice  ;   and  the  court  held  that 


(»)  ]V(ston  V.  lUcIumLwn,  47  L.  T,  N.  S.  514. 

(r)  Fortcsr.uc   v.  Bnrnai,   3  M.  tV    K.  36,   2  L.  J.  X,  S.   Cli.  9S. 
>Scwdl  V.  Kimj,  14  Ch.  D.  179,  2ti  ^^',  li.  344. 
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upon  the  delivery  of  the  deed  no  act  remained  to  be 
done  by  the  grantor  to  give  effect  to  the  assignment 
of  the  policy,  and  that  he  was  bound  to  give  security 
to  the  amount  of  the  value  of  the  policy  assured  by 
the  deed.  The  Master  of  the  Rolls  said,  "  The  gift  of 
the  policy  appears  to  mo  to  have  been  perfectly  com- 
plete without  delivery.  Nothing  remained  to  be  done 
by  the  gi'antor,  nor  could  he  have  done  what  he  after- 
wards did  to  defeat  his  own  grant  if  the  trustees  liiul 
given  notice  of  the  assignment  to  the  insurance  ollioc. 
I  am  of  opinion  that  no  act  remained  to  be  done  to 
complete  the  title  of  the  trustees.  The  trustees  ought 
to  have  given  notice  of  the  assignment,  but  their  omis- 
sion to  give  notice  cannot  affect  the  ccstit'.s  que  trust."' 


* !-■     ,  n 


5^: 


\C' 


It  y 


Assignment, 
how  made. 


Assignee  may 
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No  particular  words  are  necessary  to  constitute  an 
equitable  assignment  of  a  policy  of  life  assurance  if  tlie 
intention  be  clear ;  and  such  an  assignment  may  even 
bo  created  by  word  of  mouth,  and  an  equitable  mort- 
gage may  also  be  created  by  the  deposit  uf  a  policy 
of  assurance  so  as  to  entitle  the  depositee  to  the 
moneys  assured  (.«). 

To  perfect  the  title  of  the  mortgagee  of  a  policy, 
notice  in  writing  should  be  given  to  the  insurance 
office  of  the  assignment,  otherwise  a  subsequent 
assignee  for  value  might,  by  ih'st  giving  notice,  obtnin 
priority  (//). 

The  Policies  of  Assurance  Act,  1867  (:),  gives  tlie 
right  to  suo  in  their  own  names  to  any  person  or 
corporation  entitled  by  assignment  or  other  derivative 
title,  and  possessing  at  the  time  of  action  brought  the 
right  in  equity,  to  receive  and  give  an  effectual  dis- 
charge for  the  policy  moneys. 


(.r)  Jloiv  V,  Damon,  l  Vcs.  Sen.  ^^i.  dnrncU  v.  (;.()•(/«:>',  4  Giff  626- 
6S0,  9  L.  T.  N.  S.  367,  12  W.  U.  67. 

(y)  ,50>  31  Vict,  c.  1.44,  s.  3,  ,Jii<lic;ituro  Act,  1S73,  h.  25,  siih-s.  Ci. 
Swdijnc  V.  Sirniiiii',  11  liciiv.  463.  Ettcji  v.  Urhlijin,  2  Y.  &  C.  (Chanc.) 
486,  re  Ban's  Trusts,  4  K.  &  J.  219,  6  W.  K.  424. 

(-)  30.  31  Vict.  c.  144,  H.  I. 
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,  Ml()-S.   Ct. 

(Chanc.) 


The  effect  of  this  Act  is  not  to  make  life  policies  roiioies  of 
more  or  less  assignable  than  before ;  it  only  enables  186*7.^''^*^^ 
the  assignee  to  sue  in  his  own  name  without  having  to  Assignability, 
use  the  name  of  the  assignor,  and  protects  the  insurance 
offices  by  making  notice  of  assignment  necessary.     In 
the  words  of  Lord  Bramwell  v.'ith  respect  to   31,  32 
Vict.  c.  86  (a  similar  Act  as  to  marine  policies),  "  With- 
out the  aid  of  the  statute,  the  assign  might  have  sued  at 
law  in  the  name  of  the  assured  and  in  a  court  of  equity 
m  his  own  name.      The  statute  was  passed  to  give  the 
assign  a  more  convenient  remedy.      No  alteration  in 
the  rights  of  the  parties  was  contemplated  "  (a). 

Notice  of  assignment  of  a  life  policy  to  an  agent  of  Notice'of 
the  company  is  .not,  iinder  the  present  law,  Scifficient  to  Lifef^"^^" 
vest  the  legal  title  in  the  assignee  (h).      Under  the  old  ^i^'^- 
law  it  might  bo  enough  if  the  agent  was  not  forbidden 
by   the    insurers  to  receive   such    notice    (c).       Fire 
poHcies  are  in  a  different  position,  not  being  of  the 
same  nature  as  life  policies,  nor  included  in  the  pro- 
visio]TS    of  the   Policies    of   Life    Assurance   (1867) 
Act  ■/(). 

Tiio  T'  fis  to  order  and  disposition  is  not  the  same 
in  L'elanti,  10  wliich  country  the  Bankruptcy  Acts  of 
1869  and  I  88 3  have  not  yet  been  extended  ((•).  But 
the  Policies  of  I. ill;  Assurance  Act  applies  to  the  whole 
of  the  United  Kingdom,  and  the  assignee  of  a  policy 
can  thereby  perfect  his  legal  title  by  the  same  pro- 
ceduve  in  any  part  thereof. 

n^'  foc,   3   of  the  Act  {/)  it  is  provided   that  no  Effect  of 

assi;j;iiiiu'iit  ( f 

— — policy  iiiulur 

the  Act. 
(a)  Pellns  v.  Neptune  Co.,  5  C.  P.  \).  34,  49  L.  J.  C.  l\   153    42 
L.  T.  X.  S.  35,  2S  W.  l\.  405. 

CO  30,  3'  Vi^-'t-  c.  144.  f^'^-  J.  4- 

{'•)  Gale  V.  Uiris,  9  (^>.  15.  730,  16  L.  .T.  (^.  B.  119. 

(d)  Exparte  Ilcnncssij,  I  Cminovaiul  Lawscni,  Ir.  559. 

(t )  Re  Jiussdl,  I  Cr.  &'  i).  (ir.)  27.   Jic  Anutsirunj  and  Bi/rnc,  i  Cr.  Sa  D. 

(Ir.)  n. 

U)  30.  31  Vict.  c.  144. 
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assignment  made  after  tlie  passing-  of  tlio  Act  of  a 
policy  of  life  assurance  sliall  confer  on  the  assignor, 
his  executors,  administrators,  or  assigns,  any  right  to 
sue  for  the  amount  of  such  pohcy  until  a  written 
notice  of  the  date  and  purport  of  such  assignment 
shall  have  been  given  to  the  assurance  company  at  their 
principal  place  of  business,  or  one  of  their  principal 
places  of  '  '  'n^^s,  in  England  or  Scotland  or  Irelaiul; 
and  the  da..  .  which  such  notice  shall  be  received 
shall  regulate  the  priority  of  all  claims  under  any 
assignment;  audapa3-ment  hona  f.dc  m^^Q  by  the  com- 
pany before  the  date  on  which  such  notice  shall  have 
been  received  by  the  company  shall  be  as  valid  against 
the  assignee  as  if  the  Act  had  not  passed. 

The  notice  required  by  this  section  (3)  should  he 
given  even  in  the  case  of  a  mortgage  to  the  company 
itself,  in  order  to  avoid  any  contention  as  to  whether 
the  requirements  of  the  section  upon  which  the  priority 
of  claims  is  made  dependent  have  been  complied 
with  {(j). 


rrincipal  j.laco       Evcry    insurance    company  must    on   every    policy 

(if  business  to  •/>      j_i     •  •       •       i       i  i  (•■{"•  i 

be  on  policy,     specity  thcu*  prnicipal  puico  or  places  ot   busniess  at 
which  notice  of  an  assignment  may  be  given  (sec.  4). 


Xotice  of 
assignment. 


Form  of 

assignment. 


Company  to 
acknowledge 
receipt  of 
notice. 


Any  assignment  nmy  be  made,  cither  by  endorse- 
ment on  the  policy  or  by  a  separate  instrument  in  the 
form  given  in  the  schedule  to  the  Act  sec.  (5). 

Every  insurance  company  is  bound,  upon  the  request 
in  writing  of  any  person  by  whom  any  such  notice  was 
given  or  issued,  or  of  liis  executors  or  administrators, 
and  ujoon  payment  of  live  shillings,  to  deliver  an 
acknowledgment  in  writing  of  tlieir  receipt  of  sudi 
notice ;  and  every  such  acknowledgment,  if  signed  by 
a    person  who   is  dc  facto  or  de  Jure   the    manager, 


(y)  Davidson's  rreccdoiitc,  vol,  2,  luut  2,  p.  522. 
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secretary,  treasurer,  or  other  principal  officer  of  the 
company,  shall  Le  conclusive  evidence  of  the  company 
having  duly  received  such  notice  (sec.  6). 

There  should  Le  no  delay  in  giving  notice  of  assign-  Notice  of 
ment  of  a  policy  of  insurance,  for  on  the  absence  of  ghouurbe  * 
notice,  if  the  insurance  company  paid  the  policy  money  given  at  once, 
to  the  assignor  of  the  policy,  or  his  legal  personal  repre- 
sentative, without  knowledge  of  the  assignment,  they 
could  not  Le  made  to  pay  the  money  again  (Ji),  and  the 
assignment  might  Le  defeated  by  the  assignor  surrender- 
ing the  policy  or  the  Lonuses  to  the  office  («'). 

No  person  should  take  an  assignment  of  a  policy  Enquiry  as  to 
of  insurance  without  first  enquiring  of  the  Insurance  no^tice!^^ 
Company  whether  they  have  previously  received 
notice  of  any  assignment,  charge  or  lien,  thereupon. 
When  the  notice  has  Leen  given  to  the  proper  person, 
he  cannot  disregard  it  without  making  himself  liable 
to  the  assignee  (j).  If  he  made,  even  though  unin- 
tentionally, a  false  representation  to  an  intending 
assignee  as  to  previous  notice,  he  is  personally  liable 
for  the  loss  such  assignee  may  sustain  (/;). 


By  the  Judicature  Act, 
ulisolvic  assignment  in  wr 
way  of  charge  only  of  any 
express  notice  in  writing 
from  whom  tlio  assignor 
receive  the  same,  will 
to  give  a  good  discharge 
currenco  of  the  assignor 


1873,  sec.  25,  sub  sec.  6,  any  Assignment 
iting,  not  purporting  to  be  by  judicature 
legal  chose  in  action  of  which  ■^°''' 
has  been  given  to  the  person 
would  have  been  entitled  to 
the  legal  right  and  power 
for  the  same  without  the  con- 
This  provision  extends  to 


(li)  Jones  V.  Gtbho)i.<,  9  Vls.  407,  410. 

(0  Fortescuc  v.  Barnett,  3  M.  &  R.  36,  2  L.  J.  N.  S.  Ch.  98.  Stocks 
V.  JJohson,  17  Jur.  223,  22  L.  J.  Cii.  SS4. 

ij)  WilHams  V.  I'/iorp,  2  Sim.  257.  Baldwin  v.  BilUn.ijslcv,  2  Vern. 
539.    llohcrts  V.  Lloi/(l,  2  Bcav.  376.    Amlrens  v.  Bonsjidil,  10  Beav.  511. 

{k)  Lydc  V.  Baniard,  i  U.  &  W.  loi.  Swan  v.  Phillips,  3  N.  &  P. 
447.  Biirruwn  V.  Loch;  10  \'i'.s.  470.  Ramsliive  v.  Bolton,  L.  R.  8  Eq. 
294,  38  L.  J.  Ch.  594,  21  L.  T.  N.  S.  50,  17  W.  R.  986. 
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the  assignment  of  a  policy  of  assurance  wliicli  is  a  cliose 
in  action  (/).  It  is  in  one  respect  narrower  than  the 
provision  contained  in  the  Policies  of  Assurance  Act, 
1 867,  inasmuch  as  it  is  limited  to  absolute  assignments 
only,  whilst  the  Policies  of  Assurance  Act  extends  to 
assijjnments  which  are  absolute  as  well  as  to  assifyn- 
ments  by  way  of  charge.  In  another  respect,  however, 
the  provision  of  the  Judicature  Act  is  wider  than  that  of 
the  Policies  of  Assurance  Act,  because  it  extends  to  "any 
legal  chose  in  action,"  and  therefore  to  all  policies. 
The  Policies  of  Insurance  Act,  on  the  other  hand, 
extends  only  to  policies  granted  by  a  corporation, 
association,  societj^,  or  company  (/?i). 

■\vii,it  is  not  An  agreement  in  writing,  without  delivery  of  the 

witiiin'policy  poHcy,  to  exccuto  On  request  an  effectual  mortgage  of 
Act  ^86™'°^  ^  li^o  policy  as  security  for  a  loan,  is  not  an  assignment 
within  the  meaning  of  the  Policies  of  Assurance  Act, 
1867.  Consequently  notice  to  the  assurance  company 
of  such  agreement  gave  no  priority  over  a  prior  equitable 
mortgagee  who  had  given  no  notice,  but  who  had  pos- 
session of  the  policy  (»).  It  has  been  held  in  America 
that  delivery  of  the  policy  itself  is  necessary  (inter 
alia)  to  constitute  an  assignment  (0),  but  this  does 
not  seem  to  be  the  rule  in  England  (j)). 

Deposit  of  policies  with  a  creditor  as  security,  coupled 
with  a  request  by  letter  to  him  to  instruct  his  solicitor 
to  prepare  the  necessary  assignment,  is  not  an  equitable 
assignment  within  the  Policies  of  Assurance  Act,  1867 
(30,31  Yict.  c.  144).  Consequently  written  notice  to 
the  company  will  not  in  such  a  case  be  enough  to  enable 
the  depositee  to  give  the  insurer  an  effectual  dischai*ge. 
Jessel,  M.E.,  said,  "No  consideration  was  stated,  and 

{/)  Exparte  Ibbetwn,  8  Ch.  D.  519,  39  L.  T.  X.  S.  i,  26  W.  R.  843. 

(ni)  30,  31  Vict.  c.  144,  s.  7. 

(«)  Spencer  v.  Clarke,  9  Cli.  D.  137,  47  L.  J.  Ch.  602,  27  W.  R.  133. 

(0)  See  Palmer  v.  Mi  rriU,  60  Mass.  6  Gushing,  2S2.  But  see  Bliss,  Life 
Insurance,  p.  511,  note  i. 

{p)  Kekewkh  v.  Manning,  i  De  G.  ]VL  &  O.  176,  21  L.J.  Ch.  577. 
Ward  V.  Andland,  8  Sim.  571,  C.  P.  Cooper  146,  8  Beav.  201. 


DISrOSITIOXS  OF  LIFE  POLICIES. 


303 


is  a  cliose 
than  the 
ance  Act, 
signmonts 
xtencis  to 
o  assi'gn- 
,  however, 
an  that  of 


Is  to 
I 


'any 
policies. 
ler  hand, 
rporation, 


py  of  the 
i-tgage  of 
signment 
mcG  Act, 
company 
equitable 
had  pos- 
America 
ly  (inter 
:his  doeg 


,  coupled 
I  solicitor 
3quitable 
ct,  1867 
notice  to 
:o  enable 
Lscharge. 
tod,  and 

W.  R.  843. 

^V.  R.  133. 

Bliss,  Life 

.  Ch.  577. 


there  was  no  agreement  to  assign.  There  had  been  a 
deposit,  and  there  was  to  be  an  assignment  only  if  the 
plaintiff  (the  mortgagee)  thought  fit.  For  some  reason 
or  other,  ho  did  not  choose  to  take  the  assignment,  but 
was  content  to  rely  on  the  deposit "  (q) .  The  court, 
however,  considering  that  sufficient  proof  had  been  given 
that  the  money  was  really  duo  to  the  mortgagee,  dis- 
pensed with  the  executors  of  the  mortgagor  (by  15,  16 
Vict.  c.  86,  s.  44)  (?•).  But  it  was  doubted  by  the  Court 
of  Appeal  whether  this  course  was  admissible  (.s). 

A  covenant  to  effect  a  policy  by  way  of  security  is  Equitable 
not    enough     of    itself  to    vest    the    policy    in     the  ^'^'^"""^'^  • 
covenantee  (/) ;  it  does  not   seem   to   operate   as   an 
equitable  assignment  thereof,  or  to  give  him  a  lien 
thereon. 

But  in  IVard  v.  Ward,  18  Jur.  539,  1834,  a 
covenant  by  a  defaulting  trustee  to  effect  a  policy  on 
his  own  life  was  held  to  entitle  the  ccstuis  nue  trustent 
to  the  proceeds  against  his  creditors. 

]\rere  deposit  of  a  policy  with  a  creditor  as  security,  Bare  deposit 
notice  whereof  was   given   to  the   insurers  after  the  °  ^^  '°^" 
death   of  the  assured,  is  not  sufficient  to  entitle  the 
creditor  to  demand  payment  from  the  insurance  com- 
pany without  tho   concurrence  of  the   debtor's    legal 
personal  representative. 

And  if  the    creditor    makes    good    his   claim,   the  Inteu^at  on 
insurers  will  not  be  liable  to  pay  interest  from  the  due 


(7)  Cro.isley  v.  Cily  of  Glasfjow  Life,  4  Ch.  P.  421,  Jessel,  M.  R.  1876. 
46  L.  J.  Ch.  65,  36  L.  T.  N.'S.  2S5,  25  W.  R.  264. 

()•)  Ibid. 

(s)  See  per  Cotton  and  James,  L.  J.  J.  in  Webster  v.  British  Empire 
Mutual,  15  Ch.  I).  169,  49  L.  J.  Cli.  769,  43  L.  T.  N.  S.  229,  28  W.  R. 
818.  Br'  2e  also  Cmtins  v.  Caledonian,  19  Ch.  D.  534,  51  L.  J.  Ch.  80, 
30  W,  K.  125,  45  L.  T.  N.  S.  662. 

(t)  Lees  V.  Whitch/,  2  Eq.  143,  35  L.  J.  Ch.  412,  14  L.  T.  N.  S.  472,  14 
W.  R.  534.    See,  however,  cxparte  Cddivell,  20  W.  R.  363,  13  Eq.  188. 
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date  where  the  delay  is  owing  to  the  creditor's  neglect 
to  clothe  himself  with  the  legal  title  to  the  money  (??). 

The  assignee  of  a  policy  will  not  bo  in  any  better 
position  than  the  person  who  effected  and  assigned  it 
to  him  (/•).  Thus  B,  at  the  instance  of  the  agent  of 
the  British  Equitable  Insurance  Company,  proposed  to 
insure  his  life,  answered  the  questions  as  to  his  health 
satisfactorily,  and  mentioned  D  as  his  last  medical 
attendant,  and  the  medical  officer  of  the  company 
reporting  favourably,  the  projoosal  was  accepted,  and  a 
letter  written,  giving  notice  that  the  office  Avould  not  be 
liable  for  any  risk  in  consequence  of  a  variation  in 
liealth  between  the  acceptance  of  the  proposal  and 
the  actual  receipt  of  the  first  premium.  B  becoming 
suddenly  stout,  was  alarmed  and  consulted  W,  a  physician, 
who  told  him  ho  was  in  danger,  and  wrote  to  D  to  that 
effect.  D  taldng  a  more  favourable  view,  B  then  paid 
the  first  premium,  and  never  communicated  to  the  oflico 
his  consultation  with  W  ;  and  with  the  receipt  for  sucli 
premium  was  a  letter  expressing  that  if  any  alteration 
in  health  had  occurred  the  policy  would  be  void.  B 
assigned  the  policy  as  security  for  a  debt  to  the  0.  of 
N.  Railway  Co.  represented  subsequently  by  the  York 
Co.,  and  died  suddenly  of  disease  of  the  heart,  and  a  jury 
returned  that  verdict.  An  action  was  brought  on  the 
policy  in  the  name  of  the  widow  ;  and  it  was  held  that 
the  non-communication  by  B  to  the  office  of  the  fact 
of  his  consulting  W,  although  he  was  not  bound  to  say 
what  W  told  liim,  vitiated  the  policy,  and  that  the 
defendants  were  in  no  better  position  than  B. 

The  assignee  is  liable  to  all  the  defences  which  the 


(u)  Wilster  V.  British  Empire  Mutual,  15  Ch.  D.  169,  C.  A.  1880, 
ubi  sup. 

(v)  Dormay  v.  Borrodaih,  10  Beav.  335,  16  L.  J.  Cli,  337.  British 
Equitable  v.  Orcat  ]ycsttrn  Enihray,  20  L.  T.  N.  S.  422,  38  L.  J.  Cii. 
314,  17  W.  K.  43,  561.  Anderson  v.  Eitzf/tndd,  4  H.  L.  C.  4S.1,  17 
Jur.  995,  and  Sroltish  ]Vidov:s'  Fund  v.  Buist,  3  C.  S.  C.  (4t;.  Tit's) 
1078,  5  do.  p.  64  (House  of  Lords).  Policies  of  Assurance  Act,  Uk.7,  s.  2. 
Mangles  v.  Dixou,  3  H.  L.  C.  702,  1852.     Purdew  v.  Jackson,l  Russ.  i. 
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insurers  would  be  entitled  to  raise  against  tho  assignor ; 

for  if  the  policy  be  affected  by  any  vice  in  regard  to 

the  assignor,  it  is  also  similarly  affected  as  regards  the 

assignee.     So  if  the  assignor  have  effected  the  policy  Policy  effected 

by  fraud  practised  against  the  insurer  and  subsequently  iu^surer  can 

assigned,  and  the  assignee  be  at  the  time  ignorant  of  ^^'ij'^^  money 

the  fraud,  and  tho  insurer  pays  the  assignee,  both  being 

in   equal    ignorance   of  the   fraud,   the    insurer    may 

recover  from  tho  assignee  the  money  paid  under  such 

mistake  (d). 

But  if  the  notice  of  assignment  given  to  the  insurer  Duty  of 
discloses  on  the  face  of  it  that  which  induces  the  belief  i"now!ng 
that  the  assignee  has  been  deceived  in  acceptinp,-  the  "ssignee  is 
assignment,  the  insurer  is  bound  to  inform  tlie  assignee 
of  the  real  circumstances  ;  and  if  he  does  not,  he  will  be 
estopped  from  taking  advantage  of  the  equities  between 
assignor  and  himself.      This  is  a  particular  case  of  the 
rule  in  Manrjlcs  v.  Dixon  (3  H.  L.  C.  702)  (c). 

Where  the  health  of  the  life  grew  worse  between  Aggravation  of 
the  acceptance  of  the  risk  and  payment  of  the  premium,  accepta^ncTof'^ 

but  the  aggravation  of  the  illness  was  not  disclosed  to  life  and  pay- 

T  111--        1  17  /'T    nient  of 

the  insurers,  tlie  jiolicy  was  held  vitiated,  and  honi^t  fide  premium. 

purchasers  for  value  (/)  without  notice  held  to  have  pu"ciif  ^ 

no  title  to  recover  thereon  {g). 


aser. 


If  after  a  policy  has  been  assigned  the  insurance  Receipt  of 
company  become  aware  of  objections  to  its  validity  so  companTaft^er 
clear  and  conclusive  that  the  mere  statement  of  them  knowledge  of 

,  .        .  invalidity  oi 

is  enough,  there  may  be  a  duty  ot  communication  to  assigned 
those  whom  the  company  kno^v  to  be  interested  in  the  ^°  ^^■^' 


1  A.  18S0, 

7.  Brithh 
?  L.  J.  Ch. 
C.  4S.1,  r/ 
4t!.  Tics) 
,  U1C7,  s.  2. 
^,1  Russ,  I. 


(,d)  Lefcvre  v.  lioyle,  i  L.  J.  X.  S.  K.  B.  199,  3  B.  &  Ad.  S77. 

{e)  Scottish  Widoivs'  Fund  v.  Jiulst,  3  C.  S.  C,  (4th  series)  1078, 
Inglis,  L.  P. 

(/)  For  precautions  to  be  observed  by  purchasers  or  mortgagees  of 
life  policies,  see  2  Dav.  Prec.  Con.  pt.  I,  p.  654  note. 

(g)  1869,  Brilith  Equitable  v.  Great  ]Vcst€rn  linilway,  38  L.  J.  Ch. 
314,  17  W.  R.  561,  20  L.  T.  N.  S.  422.  Policies  of  Assurance  Act, 
1867,  explained  as  not  giving  the  assign  a  better  title,  but  only  as 
dispensing  with  administration  where  the  assign  had  a  coinplete  title. 

U 


3o6 


THE  LAWS  OF  INSUILVNCE. 


.-^  "  7 


policy.  It  would  not  be  consistent  with  good  faitli 
that  they  should  in  such  circumstances  go  on  receiving 
the  premiums  on  a  policy  that  they  intended  to  challenge 
in  the  end  (//). 

In  certain  companies  (mutual)  the  assignee  oC  u 
policy,  by  payment  of  premiums,  is  held  to  have  con- 
ti'acted  to  become  a  member  of  the  company,  and  is 
liable  to  be  entered  on  the  register  as  a  contributory; 
but  if  the  directors  refuse  to  register  the  assignee  as 
a  member  of  the  coiup.-iny,  the  court  will  in  certniu 
cases  hold  him  not  to  ha\o  become  a  contributory  (/). 

Assignment  On  the  other  hand,  assi'^nment  before  winding  up  of 

winding  up.     sucli  a  company  relieves  the  assignor  (/.). 

Payment  into  The  Trustee  Reli.'f  Act,  until  extended  by  the  6tli 
coinpajiy  sub-sec.  of  sec.  2  5  of  the  Judicature  Act,  1873,  did 
ItTli^VAT^^^  ^^°^  enable  an  insurance  company,  having  notice  of 
conflicting  claims,  to  pay  policy  moneys  into  court, 
unless  the  moneys  were  the  subject  of  a  trust ;  but 
inasmuch  as  by  the  Policies  of  Assurance  Act,  1867  (/), 
an  unsatisfied  mortgagee  of  a  policy  might  sue  tlio 
insurance  office  in  his  own  name  on  his  assignment, 
the  insurance  office  would  be  justified  in  reciuiring 
evidence  that  an  assignment  by  way  of  mortgage  of 
which  they  had  notice  was  satisfied  befoi'o  they  paid 
over  the  money  to  a  subsequent  assignee  of  the 
policy  (???). 

Validity  of  It  does  not  matter  if  the  last  assignment  of  which 

claim  not        noticG  ha3  been  given  to  the  insurer  is  over  twenty 
fengthof  time  J^ars  old,  for  no  demand  can  be  made  under  it  until 

between  notice 

of  assignment 

and  death  of         (7^)  BcoUhli  Equitable  v.  Bmst,  4  C.  S.  C.  (4th  series),  1081-82,  per 

assured.  ^^^.^  President. 

(i)  1882,  Expte  Saimders,  20  Cli.  D.  403,  51  L.  J.  Ch.  579,  47  L.  T. 
N.  S.  112. 

(k)  1881,  Expte  Brown,  18  Ch.  D.  639,  50  L.  J.  Ch.  714, 45  L.  T.  N. 
S.  269,  30  W.  R.  30. 
(0  30.  31  Vict.  c.  144. 

(m)  Re  Haycock's  policy,  i  Ch.  D.  61 1,  45  L.  J.  Ch.  247,  24  W.  R. 
291. 
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the  event  happens  in  which  the  policy  money  is  to 
become  due.  In  Haycock's  policy  24  years  had  elapsed 
between  the  assignment  by  way  of  mortgage  and  the 
deatli  of  the  assured.  The  latter  had  subsefjuently  to 
the  mortgage  assigned  the  policy  to  a  third  person, 
and  he  to  tlio  petitioners  in  that  case,  l^ut  absence 
of  claim  on  tlio  part  of  the  mortgagee  was  not  held  to 
bo  any  evidence  that  the  claim  had  been  satisfied,  and 
no  suf?gestion  was  made  that  it  was  barred.  And  the 
policy  moneys  were  only  paid  out  of  court  on  the 
personal  representative  of  the  mortgagee  dioclaiming 
any  interest  therein. 

A  contract  to  assign  a  life  policy  may  bo  ordered  Specific 
to  bo  specifically  performed  (n).     And  under  such  a  contract  to 
contract,  unless  otherwise  agreed,  the  assignment  must  '^^'"8"' 
be  free  of  incumbrances.      So  if  a  contract  is  made  to  free  from 
assign  a  policy,  and  the  assignor  had  (unlcnown  to  the 
would-be  assignee)  agreed  that  one-third  of  the  premiums 
should  be  a  charge  on  the  policy  payable  at  his  death, 
the  burden  of  such  charge  must  Ijc  satisfied  by  the 
assignor  and  not  transferred  to  the  assignee  (o).     Such 
contract  passes  all  the  benefits  attached  to  the  policies, 
such  as  bonuses,  &c.  (j))  without  further  words. 

A  policy  effected  on  own  life  at  an  annual  premium,  Bankrupt-.,  of 
on    bankruptcy  of  the  assured  passes  to  his  trustee,  paymeiit  of 

however  small  be  its  apparent  value  at  such  date,  and  pi''^."'iu«is  ^'y 

_  I  i  _       '  assignee, 

even  if  there  are  considerable  arrears  of  premium  duo 
thereon.  If  he  disclaim,  the  grantee  can  do  what  he 
likes  about  it  («/).  If  the  assured,  instead  of  delivering 
up  the  policy  as  part  of  his  effects,  secretly  assign  it  to 
another  person,  who  pa3's  the  arrears  of  premium,  and 
upon    the    death    of  the  bankrupt  receives  the  sum 


(n)  Ashley  v.  Ashley,  3  Sim.  149.     Goilsall  v.  Wchh,  2  Keen  99. 
(0)  Oatayes  v.  Flaihcr,  34  Beav.  387,  Komilly,  M.  R.  1865. 
ip)  Courtnei/  v.  Farars,  i  Sim.  137,  5  L.  J.  N.  S.  Ch.  107.     Parka  v. 
Bott,  9  Sim.  38S. 
(5)  Re  Learmonth,  14  W.  R.  628. 
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insuretl,  iliia  sum,  less  tlie  amonnt  of  arrears  po  paid, 
may  bo  recovercil  by  tlio  trnstoes  in  bankruptcy  us 
money  had  and  received  to  their  use  (/■). 

So  also  if  the  bankrupt  surrender  the  policy  and 
procure  renewal  to  one  creditor  in  consideration  of  his 
accepting  the  composition  oftercd  (s). 


if 


c 


■1 

/J 


Covenant  to  If  a  policy  bo  assigned  with  other  property,  tliiit 

on  foot.  the  latter  assignment  should  bo  avoided,  will  not  allcct 

the  assignee's  right  to  the  policy  (/). 

An  assignment  of  a  policy  of  assurance  by  the  i'c^ivx 
qiic  vie  ought  to  contain  an  express  covenant  by  hiiii 
that  he  will  not  do  anything  to  vitiate  the  policy  or 
prevent  the  assignee  fnnn  receiving  the  money.  A 
covenant  simply  to  do  all  things  necessary  to  keep  tlio 
Not  broken  by  policy  on  foot  is  not  broken  by  his  suicide,  although  the 
covenantor.      assignee  will  thereby  lose  the  benefit  of  the  policy  (u). 


broken  by 
going  abroad, 


Covenant  to  "  Sucli   a    covenant    may    practically   prevent   the 

fo^oTwhether°"  ccshU  quc  vic  from  ]n'oceeding  to  any  British  colony,  or 
even  from  leaving  Europe ;  for  most  of  the  insurance 
offices  make  residence  or  travelling  out  of  Europe 
vitiate  a  policj^,  and  a  Court  of  Equity  will  restrain  a 
man  from  committing  a  breach  of  his  own  covenant. 
Permission  to  reside  or  travel  abroad  in  healthy  lati- 
tudes may,  however,  usually  bo  obtained  from  the  oflico 
on  payment  of  an  increased  premium  ;  and  a  covenant 
to  pay  an  increased  premium,  which  may  become 
payable   in   the   event  of  the   assignee    allowing  the 


(»•)  Scknndler  v,  Wacc,  i  C.imp.  4S6.  Rco  Wcit  v.  lieid,  2  Ilaro  256, 
and  Pennell  v.  Miller,  23  Bcav.  172,  5  W.  ]?.  215,  29  L.  T.  35,  wluro 
assignor  had  covenanted  to  keep  up  policies  and  assign  had  i)aid  tlio 
premiums.  Seo  also  Burridijc  v.  Row,  i  Y.  &  C.  Ch.  Ci.  1S3,  5S3,  13  L. 
J.  Ch.  173,  8  Jur,  299.  Connecticut  Mutual  Life  v.  BnrrotKjhs,  34 
Connecticut,  305. 

{a)  Pflcger  v.  Browne,  28  Bcav.  391,  Romilly. 

(0  Foster  v.  Roberts,  7  Jur.  N.  S.  400,  9  W.  K.  605.  See  Pennell  v. 
Millar,  supra,    Bromley  v.  Smith,  26  Boav.  644. 

(u)  Borrodaile  v.  Hunter,  5  M.  G.,  12  L.  J.  C.  P.  225,  5  Scott  N.  R. 
418,  7  Jur.  443.    Donnay  v.  Borrodaile,  10  Beav.  335, 16  L.J.  Ch.  337. 
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conditions  of 
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Covenant  to 
keep  up  policy. 


cestui  qac,  vie  to  go  abroad,  should  bo  inserted  in  the 
assignment.  Of  course  the  assignor  of  a  policy  has  notice 
of  all  its  conditions,  and  will,  if  ho  avoid  the  policy  by 
breaking  any  of  its  conditions,  bo  responsible  under  the 
ordinary  covenant  not  to  vitiate  the  policy  ;  but  where 
one  covenanted  that  he  would  appear  at  any  insurance 
olfico  within  tho  bills  of  mortality,  and  enable  tho 
covenantee  to  insure  his  life,  and  in  pursuance  of  hi3 
covenant  appeared  at  an  office  which  subsequently 
granted  to  tho  covenantee  u  policy  cuntaiuing  a  con- 
dition that  the  covenantor  should  not  go  beyond  tho 
Hmits  of  l!]urop(%  it  was  held  that  the  covenantee  dught 
to  have  given  the  covenantor  notice  that  tho  insurance 
had  been  etfected  on  those  terms  ;  and  that  not  having 
done  so,  he  could  not  recover  damages  for  tho  avoidance 
of  the  policy  by  the  covenantor  (quitting  Europe  (c). 
But  if  the  covenant  be  explicit  and  the  covenantor 
have  notice  of  the  terms  of  the  policy,  the  covenant  will 
bo  construed  strictly,  and  the  covenantee  may  enter  up 
a  judgment  and  issue  execution  against  tho  covenantor 
for  neglecting  to  keep  tho  policy  on  foot,  notwithstand- 
ing he  may  himself  have  obtained  its  renewal  "  (a;). 

An  action  will  lie  lor  breach  of  covenant  to  effect 
and  settle  a  policy,  and  the  damage  caused  by  the 
breach  may  be  proved  for  (//). 


Insurances  under  the  Customs  Annuity  and  Benevolent  Non- 
i>       1   /    /-  /-.        TTT         1       •••  -  T-'  J,  1  assignable  life 

i'und  (56  Geo.  111.  c.  Ixxm.,  34,  35  Vict.  c.  103,  and  insurances. 

rules  of  1872  thereunder)  are  not  part  of  the  assured's 

estate.      He  has  only  a  limited  power  of  appointment 

over  the  funds  secured  thereby.     On  making  certain 

payments  during  his  life  he  acquires  a  right  to  appoint 

a  sum  of  money  on  his  death  either  for  the  benefit  of 


((•)   Vi/sc  V.  Wakefield,  6  M.  &  W.  442. 

(jc)  Winthorp  v.  Murrai/,  8  lla.  214,  1S52.  Davidson's  Precedents, 
4  cd.  vol.  2,  p.  656. 

(y)  Artlini-y.  Wi/nne,  14  Ch.  D.  C03,  49  L.  J.  Ch.  557,  43  L.  T.  N.  S, 
46,  28  W.  K.  972. 
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his  widow,  if  any,  or  if  not,  of  his  relatives  and  nominees 
if  accepted  by  the  directors  {z). 

The  appointment  being  limited,  no  legacy  duty  is 
payable  thereon  {ti),  but  succession  duty  is  payable  (/<). 

If  no  nomination  is  approved  and  registered  during 
lifetime,  but  express  bequest  of  such  policy  be  made, 
the  legatee  cannot  take,  and  the  assured's  children,  if 
any  (wife  being  dead),  are  entitled  (f). 

But  irrevocable  assignment  of  a  certain  portion  of 
the  sum  insured  is  permitted  under  certain  restrictions 
by  the  said  rules  {(J). 

Tlio  effect  of  mortgage  of  such  pci'mittcd  portion 
would  bo  a  disposition  irro  toido ;  and  his  mortgagor's 
interest,  if  any,  would  be  subject  to  the  dispositions  of 
the  assured's  will,  or  the  rules  of  Ihe  societv.  The 
assignees  or  mortgagees  of  such  a  policy  will  not  Ijo 
liable  to  succession  duty  (c). 

The  assured  may  settle  his  share  of  the  benevolent 
fund  to  trustees,  for  the  benefit  of  his  daughter  on  Ikh' 
marriage.  Such  settlement  is  witlun  the  words  of  the 
rule,  "  for  tlie  benefit  of  the  child  or  children."  No 
admission  of  the  trustees  or  the  husband  as  nominees, 
nor  any  consent  of  the  directors  of  the  fund,  is 
necessary  {/). 

Insurances  nuide  under  the  Friendly  Societies  Acts 
(38,  39  Vict.  c.  60;  39,  40  Vict.  c.  32)  are  not  assign- 


(z)  Att<>ru(y-(li iitrul  v.  Ahdji,  i  II.  it  C.  26O,  32  L.  .T.  ]'a-.  9. 

(a)  Attonuy-Giinrnl  v.  RuitSiU,  Tilsk'V  on  Stiiniiis  6S5,  2inl  I'll. 

(6)  Attonifi)-(icii(ntl  v.  Abdy,  suprn,  .Succos.siun  l)uty  /.^t  '16,  17 
Vict.  c.  5 1 ).  s.  17. 

((•)  W.  I'liilliiis'  fiiMiraiici',  23  Cli.  I».  235,  52  L.  J.  Ch.  44,  4S  L.  T. 
X,  S.  Sr,  31  W.  I{.  511. 

((/)  M'JiUin's  Tni.-ts,  ly  I^i.  274,  JosslI,  At.  1{.  1S74. 

(()  Ihhl.,  15,  16  "S'ict.  c.  51  (Succtssiiin  Dtity  Act)  h.  17. 

(/)  Tocuck'.s  I'olioy,  6 Cli.  Ajii).  447,  25  L.  T.  N.  .S.  233.  19  W.  II.  Soi. 
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able.  The  (assured)  member  may,  however,  by  writing 
under  bis  hand,  delivered  or  cent  to  the  society  at  its 
registered  office,  nominate  any  person  as  the  recipient, 
in  case  of  his  (the  member's)  death,  of  any  sum,  from 
the  society  not  exceeding  ^50.  But  such  nomination 
is  revocable  in  the  same  manner.  It  seems  only  to 
amount  to  a  power  of  revocable  appointment,  and  no 
contract  not  to  revoke  would  bind  the  society. 

The  member  need  not  be  of  full  age,  but  must  bo 
over  sixteen. 

Where  assurances  are  made  on  the  lives  of  children 
under  the  Friendly  Societies  Act,  1875,  tho  only 
people  who  can  receive  money  are  tho  parents,  or  their 
personal  rnpresoutatives,  sec.  28  (2). 

Insurano'S  eUected  through  the  Post  Office, are  also 

.     .      i     , 

not  assignable,  but  a  power  of  nomination  is  given. 
The  same  rule  applies  to  the  Customs  Benevolent 
Fund,  and,  it  would  seem,  to  various  Indian  Civil 
Service  Funds. 

Assignments  of  Post  Office  Insurances  or  annui- 
ties {ij).  Assignment  of  such  contracts  are  subject  to 
the  provisions  of  27,  28  Vict.  c.  43,  s.  II,  and  tho 
rules  made  under  the  Act. 

Tho  assignee  cannot  recover  on  a  policy  void  for 
{  aud  of  tho  assignor,  or  for  misrepresentations  iu  the 
]  roposals  (A). 

In  an  ordinary  life  policy  tho  assignee  for  value  can 
recover  by  the  terms  thereof. 


The  word  "legal"  in  tx  ijroviso  which  avoids  the  Legal  means 

lawful. 


':/)  30.  31  Vict.  c.  144,  s.  8.    [For  a  list  of  the  Acts  on  thivt  subject  s 
Aiiiiemlix,  i6,  17  Vict.  c.  45,  27  ;  28  Viet.  c.  43,  additional  facilitios.j 

(/()  Urilisli  K'liiliahk  v.  iinnl  WcMtrn  Jutlli'vi/,  19  L.  T.  N.  S.  476, 
:Malins,  1869,  utKnncd,  20  L.  T.  N.  S.  422,  17  W.  K.  43,  38  L.  J.  Ch. 
13-.  314- 
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r  >"■ 


I  o  assit 


policy,  "  except  it  shall  have  been  legally  assigned," 
means  lawful,  not  legal,  as  opposed  to  equitable  (i). 

Authority  to         Authority  to  hold  the  policy  for  any  bills  or  notes 

hold  amounts  iir-  -i  ii  iii  •  ^ 

isniueut.  Cashed  tor  grantee  has  also  been  held  an  assignment 
within  the  terms  of  a  policy  containing  the  followiuf,' 
words  :  "  unless  it  shall  have  been  assigned  for  valu- 
able consideration  six  months  before  death  "  (/.'). 

The  insurers,  if  they  advance  on  a  policy,  are  third 
persons  for  that  purpose,  and  cannot  avoid  tho  policy 
and  claim  the  debt  (/). 

But  if  the  policy  pass  by  operation  of  law  to  a  trustee 
in  bankruptcy,  this  is  nut  an  assignment  within  tho 
above  exception. 

An  assignment  of  a  policy  voluntary  and  void  under 
13  Eliz.  c.  5)  ^vill  nevertheless  be  allowed  as  a  charge 
on  the  policy  to  tho  extent  of  an  antecedent  debt,  in 
consideration  ol'  which  it  was  assigned  (//(). 

An  assignment  by  way  of  charge  with  a  trust  as  to 
tlie  surplus  in  favour  of  a  third  person  has  been  held 
'  old  against  creditors  as  to  such  trusts  (/?). 

So  will  be  assignment  by  a  bankrupt  of  an  undis- 
closed policy  {<^. 

But  a  felonious  taking  of  property  so  far  raises  .1 


Insurers  can't 
avoid  ])()lic}" 
and  claim 
advauco. 


Bankruptcy. 


Void  assign- 
ment as 
security  for 
antecudeut 
debt. 


Assignment  hy 
felon. 


((■)   Diifaur  V.  Pvofcmonal,  25  Bcav.  590,  4  Jur.  X.  S.  S41,  27  L.  J. 
Ch.  817,32  L.T.  25. 


(/)  Jddson  V.  FiD-sUr,  i  l).  &  ]].  46S,  5  Jur.  X.  S.  1247,  29  L.  .1 
Q.  B.  8,  33  L.  T.  290,  7  W.  K.  57S. 

(m)  fSlokuc  V.  Couv)i,  30  L.  J.  Ch.  8S2,  29  Ik'av.  637,  4  L.  T.  N.  S 
^95)  7  Ji"'-  X.  S.  901,  9  W.  li,  8oi. 

(«)  Magawley's  Trusts,  5  Do  (J.  &  Siii.  i,  15  Jtir.  lOOv 

(v)  Hc/midkr  v.  Waa;  I  Camp.  487.    Jlc  ISuiith,  12  W.  I{.  534. 


DISPOSITIONS  OF  LIFE  rOLIClES. 


3U 


issigned," 
Jle  (0. 

or  notes 
signment 
followiiifif 
for  valu- 

!(/■•)■ 

are  third 
lio  policy 


a  triisteo 
itliiu  tliG 


3id  under 
a  cliargo 
debt,  iu 


■list  as  to 
eeu  held 


m  iindis- 


r.u.scs  a 


I,  27  L.  .1. 
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L.  .1.  (>.  1;. 

K.  26,  I  (J 

',  29  L.  .]. 
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lie 


debt  as  to  support  the  assignment  of  a  policy  by  the 
felon  before  conviction  as  security  for  the  sum  taken  (p). 

Gift  of  a  policy  is  not  valid  against  creditors,  the  Gift  of  policy, 
settlor  being  at  the  time  insolvent  (q).     But  once  com- 
pletely made,  it  is  not  revocable  by  the  donor  (?•). 

To  constitute  sucli  a  gift  the  policy  may  simply  be 
delivered  over  with  appropriate  declarations  (s),  or  be 
assigned  in  witing  (t),  or  declared  to  be  held  by  the 
donor  in  trust  for  the  donee  (i(),  or  directed  to  be  held 
by  trustee  ('t'),insurcr(.r),  or  bailee  for  uparticular  purpose. 

"Where  a  man  had  made  a  settlement  on  his  first  Expression  of 

T    T     .  ■  ^  T    T     .   .         J  desire  to  settle 

marriage,  and  being  a  widower  and  desiring  to  marry  policy  may 

again,  wrote  to  one  of  tho  trustees  thereof  saying  that  ^"siKiime^ut 

he  desired  to  make  a  settlement  (of  six  policies  on  his 

own  life)  on  ihe  children  by  the  lirst  marriage,  and 

handed  three  to  one  trustee,  and  told  him  that  tho  others 

were  in  a  bank  as  collateral  security  for  a        11,  but 

that  he  would  pay  off  the  said  loan,  but  made  in   legal 

assignment,  and  no  notice  was  given  to  tho  insurers  or 

the  uther  trustee,  Hall,  V.-C,  held  :— 

(i.)  That  the  evidence  showed  a  complete  assign- 
ment, 

(2.)  That  the  person  whose  duty  it  was  to  give 
notice  to  tho  insurers  was  tho  trustee  and  not  tho  settlor. 

(3.)  That  such  notice  only  gave  a  legal  title  to  sue 
in  own  name,  and  nothing  niuro  (>/). 


(;))  C/towne  v.  Ihnilh,  31  Beav.  351,  11  W.  R.  5,  6  L.  T.  N.  S.  730, 
31  L.  J,  Ch.  757,  S  .Jur.  S'.  S.  102S. 

(7)  ^layawlJy's  Trust,  5  Do  G.  &  S.  i,  15  Jur.  1005. 

(*•)  Jlummeiis  v.  ilair,  l   11k.  1).   161;,  34  L.  T.  N.  S.  407,  24 
H.  3^5- 


3 


w. 


(s)  J!arlo)i  v.  (Inimr,  3  H.  &  X.  3S7,  27  L.  J.  Ex.  390. 
(t)  lloiccs  V,  Pnukntial  Axsavancc,  49  Ij.  T.  N.  S.  133. 


((()  ScwcU  V.  Kill'/,  14  Cli.  I).  170,  28  W.  U.  344. 
((•)  Ma^'awk'y's  Trust,  siipni,  l';irl«r,  V.-C. 
j    (.r)  Such  arc  policies  uiulcr  Married  \\'(iiiiiu's  I'rojurty  Acts. 

(jj)  Hcwdl  V.  A'/;/y,  14  Ch.  D.  179,  Hall,  V.-C,  2S  W.'ll.  344.     FoL 
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Policy  settle-        Where  the  policy  is  so  framed  as  to  be  part  of  hia 

fooUng  ar™°  ^'^^^^  estate,  the  grantee  can  settle  it  in  the  same  way 

otherproperty.  in  which  he  could  settle  any  other  personal  property, 

and  sul)ject  to  the  same  liability  to  have  his  settlement 

set   aside  by   creditors  as   attends   on   any  voluntary 

settlement  (z). 

Non-performance  by  the  husband  of  his  covenant  to 
etlect  and  settle  a  policy  will  nut  debar  him  from  in- 
sisting on  peribrmancc  by  his  wife's  father  of  his  cove- 
nant to  settle  property  on  similar  trusts  (a). 


r' 

■  ■■  ■■» 

•<-"  1 

^' 

•  •» 

c 

A 

^ 

-«->•'' 

.^C" 
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The  statute  prohibits  the  making  an  insurance  on 
the  life  of  any  person  or  on  any  other  event  whereon 
the  person  for  whose  benefit  or  on  whose  account  the 
policy  shall  be  made  shall  have  no  interest,  and  renders 
void  every  policy  made  contrary  to  the  Act.  It  also 
renders  it  imperative  to  insert  in  the  jiolicy  the  names 
of  the  persons  interested  therein  ij)).  But  the  statute 
does  not  prohibit  a  policy  being  granted  to  one  person 
in  trust  for  another  where  the  names  of  both  persons 
appear  on  tho  face  of  the  policy  (r). 

Where  by  marriage  settlement  the  husband  assigned 
a  life  policy  to  two  trustees  ami  covenanted  to  pay  the 
premiums,  one  of  the;  trustees  having  disclaimed,  the 
other  enabled  the  husband  to  dispose  of  the  policy  iind 
a  bonus  thereon,  and  it  was  held  that  he  was  liable  to 


lowing  Fortcscnc  v.  L'anictt,  3  My.  &  K.  36,  2  L.  J.  X.  S.  Ch.  9S. 
Pearson  v.  Am'icahlc,  27  Ikav.  229,  7  W.  U.  629.  Kikcvirh  v,  Munniii'i, 
I  D.  M.  &  G.  176,  21  L.  J.  Ch.  577.  ,Sce  Milroy  v.  L.,!,  4  ]J.  F.  &  J. 
264. 

See  Uolt  V.  Evcmll,  2  Cli.  ]).  266,  45  L.  J.  Ch.  1,53,  34  L.  T.  N.  S. 

24  W.  R.  471,  as  to  mode  of  turning  a  policy  i>ii  own  life  into  one 

vour  of  wife  and  children. 
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pay  to  the  trust  estate  tlie  money  actually  received  for 
the  policy  (il). 

Where  a  policy  has  been  settled  and  the  settlor  is  Trustees  may 
unable  to  perform  his  covenant  to  keep  up  the  premiums,  settlor  can't 
the  court  will  authorise  the  trustees  to  sell  or  surrender  keep  up  policy, 
the  policy  (c). 

If  an  annuity  or  life  policy  is  in  settlement,  it  is  the  "When  trustee 
implied  duty  of  the  trustee  to  keep  it  up.  It  is  other-  pJi'^y  ^^f 
wise,  however,  if  he  does  not  insure,  but  simply  pays  tlio 
premiums  as  an  agent  (/).  If  a  trustee  who  insures 
does  not  keep  the  policy  up,  he  is  liable  to  his  ccsiiii  que, 
trust  if  he  had  funds  in  hand  to  pay  the  premiums  (//), 
but  it  is  otherwise  if  he  had  not  funds  and  coidd  not 
get  any  (//).  If  the  trustee  advance  funds  he  has  a 
lieu  on  the  policy  (/). 

The  trusts  declared  of  a  policy  are  just  like  in  nature  Trusts  of  a 
to  those  declared  of  other  securities,  and  arc  similarly  ^"^  ^'^^' 
construed.  AViiile  they  divest  the  settlor  of  his  interest, 
a  resulting  trust  or  term  in  the  deed  may  bring  it  back. 
Thus  a  trust  for  A,  but  if  he  predeceased  the  settlor 
then  ]3,  unless  the  settlor  should  sell  on  A's  decease, 
has  been  hold  to  enable  the  settlor  to  dispose  of  the 
[)ulicy  as  he  liked  on  A's  death  by  charge  or  sale  (Jc). 

Again  trusts  of  a  policy  cannot  bo  declared  by  refer- 
ence in  the  would-be  settlor's  will  to  a  letter,  though 
he  could  give  the  policy  away  on  his  death-bed  (/). 


S.  Ch.  9S. 

Miinniii'i, 

L>.  F.  &  J, 

L  T.  N.  S. 
'e  into  (iiio 


J.   1?.   30;, 

\''<il/ciltill, 

.'.  n.  567. 


(d)  Klii;/(lom  V,  Citslldixin,  46  L.  J,  CIi.  44S. 

(c)  Hill  V.  Trciurij,  23  Boiiv.  16.  /knsj'ord  v.  Bcrcufonl,  23  Bcav. 
292. 

(/)  Diircoj  V.  Croft,  9  Ir.  CI1.  19. 

(;/)  Marriott  v.   Klniiernlri/,  Taiiilvn,  470. 

(A)  ll'ihdioj  V.  J\f<r.<,  2S  inav,  6oj. 

(i)  Clock  V.  Ifolliiiul,  19  IJeav.  262,  273,  2  W.  I{.  402,  iS  .Tur.  1007. 
Jolinxnn  V.  iiicirr,  3  (HIT.  194.  Todd  v.  MonrhoHsc,  L.  11.  19  Jv|.  69, 
23  W.  K.  ISC,  32  L.  T.  N.  S.  ]..  S. 


(I)  Jo/oison  V.  Jiidl,  1S52,  16  .fur,  53S. 

{l)  I'edder  v.  Moukj,  31  13cav.  159,  7  L.  T.  N.  S.  205. 
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If  there  are  no  funds  to  keep  up  a  trust  policy,  tbe 
court  will  order  it  to  be  sold  (m)  or  surrendered  (n). 

There  is  an  advantage  in  taking  a  trust  policy  in 
the  names  of  the  trustees,  as  it  diminishes  the  risk  of 
forfeiture,  and  avoids  the  necessity  of  an  assignment, 
and  of  giving  notice  to  the  office. 

Trusts  of  a  policy,  whether  effected  in  the  names  of 
the  trustees  or  assigned  to  them,  will  in  general  com- 
prise bonuses,  as  well  as  the  original  sum  assured. 
Hence  if  it  be  desired  with  reference  to  the  practice  of 
the  office,  or  the  terms  of  the  policy,  that  there  should 
be  an  option  of  having  a  bonus  applied  in  diminution 
of  the  premium,  power  for  this  purpose  should  bo 
specially  given  (o). 

In  America  it  has  been  held  that  a  life  policy  by  a 
husband,  on  his  own  life  for  the  benefit  of  his  wife,  is 
assignable  duru  g  his  life,  ivilh  her  con.iciif,  as  collateral 
security  for  his  debts,  where  no  statute  directly  pro- 
hibits it,  and  that  she  is  debarred  by  such  consent 
from  recovering  the  proceeds  of  the  policy  (p). 

In  England  probably  the  same  would  be  the  case 
on  such  a  policy,  since  the  wife  being  alone  named 
would  bo  sole  and  absolute  beneficiary  under  the 
policy,  if  she  survived  her  husband  (7). 

If  a  wife  takes  out  a  policy  on  her  husband's  life  to 
her  separate  use,  but  if  she  die  before  the  husband,  for 
her  children,  the  husband  cannotdeal  with  the  policy  (r). 


6  Jur. 

,,S  L.J, 
rt'ccilents, 


vi.l.  3,  807. 

(^))  Charter  Oak  Life  v.  Bntnt  (4  Am.  Kcp.  32S),  2  .Story  Eip  Jur 
8.  1413. 

(7)  Sec.  10,  3^,  34  Vic.  c.  93,  and  sec  Kcnviii  v.  Jlouanl,  23  Wi.sciin.sin 
108. 

(r)  Cluqnii,  V.  Fdluics,  30,  Couuccticut,  132,  .\  Am.  lltp.  49. 
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9' 


In  Scotland,  under  the  law  as  to  communio  lonornm 
between  spouses,  it  seems  that  a  husband  who  effects 
a  policy  on  his  wife's  life  for  her  benefit,  can  charge 
the  policy  during  his  lifetime  (.s). 

By  the  jMarried  Women's  Property  Act,    1870  (0?  Married 
it  is  provided  that  "  A  married  woman  may  effect  a  ^^""'IV 

1  *'  power  vo 

policy  of  assurance  upon  her  own  life,  or  the  life  of  insure, 
her  husband,  for  her  separate  use  ;  and  the  same  and 
all  benefit  thereof,  if  expressed  on  the  face  of  it,  to  be 
so  effected,  shall  enure  accordingly,  and  the  contract 
in  such  policy  shall  be  as  valid  as  if  made  with  an 
unmarried  woman." 

*'  A  policy  of  assurance  effected  by  any  married  man  Husband's 
on  his  own  life,  and  expressed  upon  the  face  of  it  to  be  benefit  of  wife, 
for  the  benefit  of  his  wife,  or  of  his  wife  and  children, 
or  any  of  them,  shall  enure  and  be  deemed  a  trust 
for  the  benefit  of  his  wife,  for  her  separate  use,  and  of 
his  children,  or  any  of  them,  according  to  the  interest 
so  expressed,  and  shall  not,  so  long  as  any  object  of 
the   trust   remains,  be   subject   to  the  control   of  the 
husband  or  his  creditors,  or  form  part  of  his  estate. 
When  the  sum  secured  by  the  policy  becomes  payable, 
or  at  any  time  previously,  a  trustee  thereof  may  bo 
appointed  by  the  Court  of  Chancery,  in  England  or 
Ireland,   according    as    the    policy   of   insurance   was 
effected  in  England  or  in  Ireland,  or  in  England  by 
the  judge  of  the   County  Court   of  the  district,  or  in 
Ireland  by  the  chairman  of  the  Civil  Bill  Court  of 
the   division  of  the  county   in   which   the    insurance 
office  is  situated,  and  the  receipt  of  such  trustee  shall 
bo  a  good  discharge  to  the  office.    If  it  shall  be  proved 
that  the  policy  was  effected,  and  premiums  paid  by 
the  husband  with  intent  to  defraud  his  creditors,  they  Intent  to 
shall  be  entitled  to  receive  out   of  the  sum  secured  creditors, 
an  amount  equal  to  the  premiums  so  paid."     This  sec- 


(«)  Thomson's  Trustees  v.  Thomson,  6  C.  S.  C.  (4th  series)  1227. 
(0  33i  34  Vict.  c.  93,  s.  10. 
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tion  controls  sec.  91  of  tlio  Bankruptcy  Act,  1869, 
and  preserves  the  policy  to  tlio  wife,  notwithstanding' 
the  bankruptcy  of  the  husband  {\i). 

Although  the  Married  Women's  Property  Act,  1 870, 
and  the  Married  Women's  Property  Act  (1870) 
Amendment  Act,  1874,  are  repealed  by  the  Married 
Women's  Property  Act,  1882,  sec.  22,  this  section 
provides  that  such  repeal  shall  not  affect  any  act  done 
or  right  acquired  while  either  of  such  Acts  was  in  force, 
or  any  right  or  liability  of  any  husband  or  wife  married 
before  the  commencement  of  this  Act  to  sue  or  to  bo 
sued  under  the  provisions  of  the  said  repealed  Acts,  or 
either  of  them,  for  or  in  respect  of  any  debt,  contract, 
wrong,  or  other  matter  or  thing  whatever,  for  or  in 
respect  of  which  any  such  right  or  liability  shall  have 
accrued  to  or  against  such  husband  or  wife  before  the 
commencement  of  this  Act. 

In  vc  Adam's  Policy  Trusts  (i?),  a  husband  effected 
a  policy  fn*  the  benefit  of  his  wile  and  children  under 
the  Married  AVomen's  Property  Act,  1870,  and  died 
insolvent.  Ilis  wife  and  one  child  of  the  marriage  pre- 
deceased him.  Upon  a  petition  by  his  surviving 
children  under  the  tenth  section  of  the  Act  for  the 
appointment  of  a  trustee  of  the  policy  money  for  a 
declaration  as  to  the  rights  of  the  petitioners,  the 
court  held  that  it  had  under  the  tenth  section  no  juris- 
diction to  do  more  than  make  tlie  order  appointing  a 
trustee ;  but  since  under  the  policy  there  was  a  trust 
either  for  his  wife  for  life  with  remainder  to  the  children, 
or  in  the  alternative  for  the  wife  and  children  as  joint- 
tenants,  the  order  was  directed  to  be  prefaced  with  an 
expression  of  opinion  by  the  court  that  the  wife  took 
no  interest,  and  that  the  surviving  children  took  as 
joint-tenants  ;  and  it  now  seems,  from  the  judgment  of 
Chitty,  J.,  that  a  policy  effected  by  a  husband  under 


(m)  IMt  V.  Everall,  2  Ch.  D.  2O6,  45  L.  J.  Ch.  433,  34  L.  T.  N.  S. 
599,  24  W.  R.  471. 
(i)  23  Ch.  D.  525,  52  L.  J.  Ch.  642,  48  L.  T.  N.  S.  727,  31  W.  R.  810. 
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section  ten  of  the  Married  Women's  Property  Act,  1 8  70, 
"  for  tlio  benefit  of  his  wife  and  children,''  should  be 
read  in  conjunction  with  that  section,  and  should  by 
virtue  of  the  word  "separate  use"  in  tho  section  bo 
construed  as  givinjjf  the  wife  a  life  interest  only  with 
remainder  to  the  children. 

In  Jlolt  V.  Evcmll  {:c),  a  husband,  who  before  the 
passing  of  the  Married  Women's  Property  Act,  1S70, 
had  insured  his  life  and  had  paid  one  premium  on  the 
insurance,  after  the  passing  of  tho  Act  gave  up  the  policy 
and  received  instead  a  policy  at  the  same  premium  for 
a  sum  payable  to  the  separate  use  of  his  wife  if  she 
survived  him,  and  to  him  if  he  survived  her.  He  was 
at  tho  time  in  embarrassed  circumstances,  and  soon 
after  came  under  liquidation  by  arrangement  and  then 
died.  His  wife  had  separate  income,  subject  to  a 
restraint  on  anticipation,  and  the  court  held  that 
tho  insurance  must  be  taken  as  havino-  been  eflected 
after  the  passing  of  the  INIarricd  AVomen's  Property 
Act,  and  that  whether  tho  subsccpient  premiums  were 
paid  by  tho  husband  out  of  his  own  money  or  out  of 
the  income  of  tho  wife's  se])arate  estate,  the  money 
payable  on  the  insurance  did  not  go  to  the  trustee 
under  the  bankruptcy,  but  went  to  the  widow  by  virtue 
of  tho  ^larried  Women's  Property  Act.  It  was  further 
held  on  the  evidence  that  the  premiums  were  paid  out 
of  the  wife's  separate  estate,  and  that  therefore  the 
trustee  in  bankruptcy  would  not  receive  out  of  the 
insurance  money  the  amount  of  the  premiums. 


The  Married  Women's  Property  Act,  1882  (45,  46  Power  of  wife 
Vict.   c.   75,  s.  11),  provides  that  "a  married  woman  „'J,'ierj{!^rjiej 
may  by  virtue  of  the  power  of  making  contracts  herein-  ^^^'o'nen's 
before  contained,  effect  a  policy  upon  her  own  life  or  Act,  1882. 
tho  life  of  her  husband  for  her  separate  use,  and  tho 
same  and  all  benefit  thereof  shall  enure  accordingly. 


(x)  2  Ch.  D.  266.    For  other  references  see  last  page. 
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Policy  by 
huBbaiul  for 
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children. 


Intent  to 

defraud 

creditors. 


Appointment 
of  trustee  of 
policy  money. 


If  no  trustee, 
moneys  vest 
in  executors, 
&c. 


New  trustee. 


Receipt. 


A  policy  of  inanr.ance  effected  by  any  man  on  his  own 
life,  and  expressed  to  bo  for  the  benefit  of  his  wife  or  of 
his  children,  or  of  his  Avifo  and  children  or  any  of  them, 
or  by  any  woman  in  her  own  life,  ex]')ressed  to  be  for 
the  benefit  of  hor  husband  or  of  her  children,  or  of  hor 
luisband  or  cliildren  or  any  of  them,  shall  create  a  trust 
in  favour  of  the  objects  therein  named,  and  the  moneys 
payable  under  any  such  policy  shall  not,  so  long  as  any 
object  of  the  trusts  remain  unperformed,  form  part  of 
the  estate  of  the  insured  or  bo  subject  to  his  or  her 
debts.  Provided  that  if  it  shall  bo  proved  that  the 
policy  was  effected  and  the  premiums  paid  with  intent 
to  defraud  the  ci'cditors  of  tho  assured,  they  shall  be 
entitled  to  receive  out  of  tho  moneys  payable  under  the 
policy  a  sum  equal  to  the  premiums  so  paid.  The 
insured  mav  bv  the  policy  or  bv  any  memorandum 
under  his  or  her  hand  appoint  a  trustee  or  trustees  of 
the  moneys  ]iayablo  under  the  policy,  and  from  time  to 
time  appoint  a  new  trustee  or  trustees  thereof,  and 
may  make  provision  for  tho  appointment  of  a  new 
trustee  or  new  trustees  thereof  and  for  the  investment  of 
the  moneys  payable  under  any  such  prdicy.  In  default 
of  any  such  appointment  of  a  trustee,  such  policy, 
immediately  upon  its  being  effected,  shall  vest  in  tho 
insured  and  his  or  her  legal  personal  representatives 
in  trust  for  the  purposes  aforesaid.  If  at  the  time  of 
the  death  of  the  insured  or  at  any  time  afterwards 
there  shall  be  no  trustee,  or  it  shall  bo  expedient  to 
appoint  a  new  trustee  or  new  trustees,  a  trustee  or 
trustees  or  a  new  trustee  or  new  trustees  may  be 
appointed  by  any  court  having  jurisdiction  under  the 
provisions  of  tlie  Trustee  Act,  1850,  and  the  Acts 
amending  and  extending  the  same.  The  receipt  of  a 
trustee  or  trustees  duly  appointed  or  in  default  of  any 
such  appointment,  or  in  default  of  notice  to  the  insurance 
office,  the  receipt  of  the  legal  personal  representative  of 
the  insured  shall  be  a  discharge  to  the  office  for  the  sum 
secured  by  the  policy  or  for  the  value  thereof  in  whole 
or  in  part." 
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Having  regard  to  the  words  in  sec.  1 1  of  the  Married  Surrender  of 
Women's  Property  Act,  1882,  declaring  that  a  policy  ^°^"^^" 
effected  thereunder  shall  create  a  trust  in  favour  of 
the  objects  therein  named,  and  the  moneys  payable 
under  any  such  policy  shall  not,  so  long  as  any  object 
of  the  trust  remains  unperformed,  form  part  of  the 
state  of  the  insured,  it  would  seem  that  an  insurance 
company  could  not  accept  a  surrender  of  such  a  policy 
so  long  as  any  object  of  the  trust  was  unperformed. 

The  effect  of  the  policy  and  the  Act  taken  together  Effect  of 
is  to  constitute  a  declaration  of  an  executed  trust,  and  ^°ot!^  ""^ 
all  the  court  has  to  do  is  to  express  its  view  of  the 
construction  of  the  two  instruments  taken  together. 

"In  the  eleventh  section  of  the  ;^[arried  "Women's  Per  Chitty.j., 
Property  Act,  1882,  the  words  'separate  use'  arc  ^yJJf.eX'^ 
omitted,  probably  because  the  Act  has  previously  made  ^ggP^g*^  ■^''*' 
what  tho  legislature  considered  suflicient  provisions  as 
to  the  property  of  a  married  woman  being  held  for  her 
separate  use,  and  it  was  considered  unnecessary  to 
insert  any  further  provisions  in  the  eleventh  section." 
There  is  another  difference  between  the  words  of  that 
section  and  the  corresponding  ])art  of  the  tenth  section 
of  the  Act  of  I  870.  The  new  section  speaks  of  a  policy 
effected  by  a  man  "  for  the  benefit  of  his  wife,  or  of 
Lis  children,  or  of  his  wife  and  children  or  any  of  them." 
There  it  treats  the  interest  of  the  wife  and  the  interest 
of  tho  children  as  two  distinct  things.  That  is  an 
indication,  though  a  slight  one,  that  the  legislature 
never  intended  the  wife  nnd  children  to  take  con- 
current'^'', but  that  they  should  take  separate  interests  : 
in  other  words,  the  wife  and  children  do  not  take  to- 
gether, or  the  survivors  of  them,  but  the  wife  is  spoken 
of  separately  from  the  children.  That,  therefore,  shows 
that  there  is  a  distinction  between  the  wife  and  children 
as  regards  the  interests  they  are  to  take  (y)  .  .  .  Con- 


{y)  per  Chittv,  J,,  re  Adam's  Policy  Trusts,  23  Ch.  D.  529-30,  supra, 

P'  3>7- 

X 
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fiideving  that  the  Act  of  1882  deals  with  tlio  snhjoct  of 
policies  for  the  benefit  of  the  wife  and  children  of  tlio 
insured  in  almost  the  same  terms  as  the  Act  of  1870, 
it  would  be  very  desirable  for  the  offices  of  insurance 
companies  to  have  a  form  of  settlement  for  use  under 
the  new  Act  of  1 88  2  ;  for  this  Act,  throuo;h  its  being  in 
almost  the  same  terms  as  the  Act  of  1870,  practically 
leaves  matters  much  in  the  same  position  as  they  were 
in  under  the  Act  of  1870." 

Interest  of  In   the   ^Married   Women's    Property   Acts,    1S70. 

coutiugeiVt!"      1882,  nothing  is  said  as  to  the  power  of  assignment 

of  a  policy  by  the  beneficiaries  before  the  death  of  a 

settlor. 


'in  "ji 


^ 


r" 


It  would  seem,  liowever,  that  their  interests  are  all 
contingent  on  survival,  and  that  consequently  no 
assignment  in  the  settlor's  life  would  give  more  than  a 
contingent  right  to  the  proceeds  of  the  tru  '  policy  (;-). 

The  effect  of  an  appointment  by  a  settlor  of  policy 
moneys  to  his  executors  and  administrators,  is  to  make 
the  policies  part  of  the  estate  of  the  settlor,  subject 
to  the  other  interests  created  by  the  settlement  (a). 

Policy  moneys      The  moneys  payable  under  a  policy  effected  by  a 

busbaud'a        husband  for  his  wife  and  children,  in  conformity  with 

estate.  the  ;^[arried  Women's    Property    Act,    1882,   do  not 

belong  to  his  estate  ;  but  in  the  event  of  the  beneficiaries 

predeceasing  him,  will  result  to  his  estate. 

The  assured  has,  therefore,  it  seems,  no  disposable 
interest  in  such  policy  other  than  that  arising  out  of 
the  prospect  of  the  predecease  of  the  beneficiaries.  In 
America,  to  a  suggestion  that  such  a  provision  being 
voluntary  was    in  the  nature  of  a  testamentary  dis- 


(z)  See  Omnectkut  Mutual  Life  v.  Burroufjhs,  34  Connecticut,  306, 
314.  lie  Adam's  Policy,  23  Ch.  D.  525,  52  L.  J.  Ch.  642,  48  L.  T.  N. 
S.  727,  31  W.  R.  810. 

(a)  M'Kemie  v.  M'Kenzie,  21  L.  J.  Ch.  465,  15  Jur.  1091. 
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posi^.on   and    so  revocable,  the  court  sail  it  was  no 
mure  revocable  than  n  protnissory  note  (h). 

In  Canada  it  has  been  held  that  a  policy  on  husband 
for  benefit  of  wife  cannot  bo  claimed  by  the  creditors  of 
either  spouse  (c).     As  to  the  wife,  this  would  seem 
true    so    long    as  the   interest   was  only  contingent. 
"This    form    of  policy  may  be  likonod  to  a  specific  Policy 
legacy  made  by  the  husband,  conditionod  on  its  being  |^"f ^"{ju ' 
appropriated  for  the  benefit  of  the  wife  for  her  support."  specific 
But  in  this  country  it  is  not  a  legacy,  but  a  settlement, 
and  is  not  liable  to  duty,  not  being  part  of  the  husband's 
estate. 
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Jcticut,  306, 
48  L.  T.  N. 

I. 


The  moneys  payable  under  a  trust  policy  effected  in  PoHoy  not 
virtue  of  .Married  Women's  Property   .cts,  1870,  1882,  J^Kero 

cannot  become  i)art  of  the  husband's  estate  while  any  i''/"y  °bJeot 

,   ,        ,  .  .    ,  .  -r,         .  .    1         1     *'»  trust, 

of  the  objects  of  tlie  trust  continue.      Lven  it  there  be 

no   trustee,  and  his    executors    or  administrators  are 

therefore  the  persons  to  give  the  discharge  to  insurers, 

such  executors  or  administrators  will  hold  the  monies 

as  trust  monies  and  not  as  part  of  the  assets  of  the 

deceased  (d). 

The  trust  moneys,  of  course,  are  not  exempt  from  the 
debts  of  the  beneficiaries  named.  To  the  extent  of 
their  interest  they  have  the  same  interest  as  assigns 
would  have  in  a  sum  of  money  payable  on  a  contingency, 
and  the  money  is  not  payable  in  such  a  manner  as  not 
to  be  answerable  for  the  debts  of  the  beneficiaries  (c). 

A  man  who  effects  a  policy  on  his  own  life  for  his  Policy  for 
wife's  benefit,  cannot  surrender  that  policy  and  obtain  not  to  be 
one  on  the  same  terms  with  new  beneficiaries,  unless  ^"''{^^uabanj. 


(b)  Connecticut  Mutual  Life  v.  Burroughs.     34  Connecticut  at  315. 

(c)  Vilbon  V.  Marsouin,  18  Lr.  Can.  Jur.  249.     See  Leonard  v.  Clin- 
ton, 26  Hun.  (N.  Y.)  288. 

(d)  See  Aewman  v.  BcUten,  76  L.  T.  Journal,  228. 

(e)  Murray  v.  Wells,  53  Iowa  256.     Smtdleii  v.  Fdt,  43  Iowa  607. 
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the  wife  expressly  consents  that  her  interest  shall  be 
divested  (/),  or  unless  the  wife  dies  before  him. 

A  ten  years'  policy  for  the  wife's  sole  use  will  not 
enure  to  her  benefit  if  the  husband  survives  the  ten 
years,  and  an  alternative  endowment  is  in  that  case 
payable  (//). 

If  a  married  woman  be  induced,  without  fraud  by 
her  husband,  to  assiy-n  or  incianber  her  interest  in  a 
policy  on  his  life,  she  cannot  si-t  the  transaction 
aside  (//)  as  .'^he  can  deal  with  her  interest  if  any  (/). 
But  settlement  of  policies  on  the  husband's  life  to  the 
>Aife's  separate  u'^e  does  not  create  a  trust  for  separate 
use  till  his  death,  and  the  wife  cannot  charo'c  such 
policies  while  her  husband  is  livinof  (/.). 

A  husband  who  had  already  effectrd  a  policy  in 
favour  of  his  wife  (und('r  ^FtuTied  Women's  Property 
Act,  1870).  took  steps  to  effect  a  second  similar  insur- 
ance with  the  same  company.  The  a^'ent  to  whom 
he  gave  his  instructions  and  paid  the  first  premium 
absconded,  and  the  assured  died  insolvent  before  tlio 
policy  was  issued.  The  written  iiroposals  contained 
no  direction  to  draw  the  policy  in  tinoui-  of  the  wife, 
nor  was  there  any  written  evidence  of  llii>  deceased's 
intention  to  that  effect.  Tin  company  admitted 
liability,  and  prepared  a  i-olicy  dated  l)cfore  the  death 
without  reference  to  the  wife.  The  creditors  in  an 
administration  action  claimed  the  moneys  thereunder, 
but  Pearson,  J.,  held  : — 

(l.)  That  the  policy  issued  after  d' ath  mu't  be 
tr(  ited  as  non-existent  at  death. 


'' 


(/)  Parhird  v.  Conneci'irvf  jrnhml  TJff,  9  IVfis'xiuri  App.  469,  V.  .S. 
Digest,  I'^Si,  p,  4G0.  Furti ssci'.i'  v  Baiiutt,  3  Mv.  &  K.  36,  2  Ij,  J.  N.  S. 
Ch.  ,% 

(.7)  Tcnnes  v.  North- V.'cdo-n  Mutual,  26  Miun.  271. 

(h)  Godfrey  v.  Wilson,  70  Iiidianfi  50. 

(i)  Winter  v.  Euaum,  4  De  G,  .J.  &  "S.  272,  33  L.  J.  Ch.  G65,  10  L.  T. 
N.  S.  773,  12  W.  R.  1018. 

(I)  King  v.  Lucaa,  2j  Ch.  D.  712,  53  L,  J.  «;h.  102,  31  W.  R.  904. 
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(2.)  That  the  only  question  wac  the  form  in  which 
the  policy  ought  to  be. 

(3.)  Tlmt  eviclcnco  was  admissible  of  the  husband's 
intention  and  instructions  given  l)y  him  in  that 
respect  (/). 

(4.)  That  the  evidence  adduced  proved  that  the 
policy  was  intended  to  bo  in  the  wife's  favour,  and 
that  she  therefore  was  entitled  to  the  moneys  as  against 
the  creditors. 

With  few  exceptions,  lire  policies,  unlike  life  policies,  Life  policies 
cannot    be    mortgaged,    nor    can    they    be    assigned  ^Ytbout  ° 
sep:iratelv  from  the   propertv  to  which  thev  relate,   or '"^"'■e'''8 

.        .  11  1-1  '1  consent. 

even  with  it.  save  l)y  the  consent,  whicli  cannot  be  com- 
pelled, of  tlio  insurer.  The  jierson  ^o  whom  a  life 
rolicv  beiongfs,  liowever,  is  entitled,  bv  act  inter  vivos 
or  by  will,  to  make  an  ab.solute  or  conditional  disposi- 
tion of  the  jiolicy  moneys. 


Life  piilicies  may  be  clfected  or  iiioi'tg.iged — 

(1.)    As  iho  soh?  security  for  a  debt  or  advance. 

(2.)  As  a  further  security,  when  the  principal 
security  for  the  debt  is  property,  in  wiiich  the  mortgagor 
has  a  limited  or  terminal)]'   estate. 


Life  policy  ns 
security. 


In  till"  lirst  case,  the  iwrrower  agrees  ;o  clfect  or 
to  ke(^p  up  a  pre-existing  policy  upon  his  own  life,  f  )r 
the  security  of  the  mortgagee.  The  valu^  of  the 
security  increases  daily  with  the  ne.-irer  !ii)proivch  of 
the  inevitable  event  upon  which  the  policy  is  made. 

The  niortu'a<re  of  a  iiolicv  of  assurance  is  similar  in 
its  eflect  to  any  other  mortgage.  The  mortgagor  nuiy 
redeem  the  policy;  and  his  legal  personal  representatives, 


(  )  76  L.  T.  22S,  iXtwman  v,  Jklsiun,  aHinnod  by  C.  A.,  12  February 
1884. 
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or  the  assignee  of  bis  equity  of  retlemptiou,  are  entitled 
to  any  surplus  proceeds  of  the  policy,  after  paying  to 
the  mortgagee  his  whole  debt,  interest,  and  costs. 

Mortgngee  can       Such  a  policy  may  be  kept  up  by  the  mortgagee,  it' 
keep  up  policy.  ^^  mortgagor  fails  to  do  so,  and  the  former  is  entitled 
without  special  agreemenfe  to  add  to  the  amount  of  his 
security  the    premiums    paid    by    him   with    interest 
thereon,  on  the  ground  that  lu^  is  justified  in  using  all 
•  proper  means  for  preserving  his   security  (//;).      The 

premiums  a<lvanced  and  iutei'cst  would  ibrm  a  charge 
on  the  mortgaged  policy,  but  could  not  be  I'ecovered 
against  the  mortgagor  personally  (?;). 

Where  the  mortgagor  of  a  policy  who  had  become 
banlvru])t  continued  to  pay  the  premiums,  although  by 
the  bankruptcy  ho  was  relieved  from  the  obligation  to 
do  so,  it  was  held  (")  that  tlie  premiums  so  paid  were 
in  tlie  nature  of  salvage  moneys,  and  ought,  as  against 
the  mortgagee,  to  be  repaid  with  interest  out  of  the 
policy  moneys,  but  this  decision  has  been  (piestioned  (/*). 


Policies  given 
by  way  of 
security  not 
the  saiiu*  ng 
policies  taken 
out  by  creditor 
on  own  account 
for  sucli 
purpose. 


These  mortmujed  policies  must  be  carefiillv  di^- 
tinguished  from  policies  on  the  life  of  the  debtor 
efl'ected,  or  kept  up  l)y  the  mortgage^"  as  m  collateral 
security  at  his  own  (>xpense  and  risk,  without  any 
contract,  express  or  iiiii)lied,  Ix'tween  him  and  the 
mortgagor.  In  such  a  polii-y  the  mortgagor  has  no 
interest  whateM  r,  and  it  iii;iy  lie  dis])osed  of  by  tin 
mortgagee  just  as  he  likes.  It  is  only  a  collatei-al 
provision  made  l.y  him  for  his  own  l)eiielit.  Keceipt 
of  the  amounts  assured  tlu'rebv  would  be  no  disc'har<re 
to  the  niortgagor's  estat(>,  and  he  cannot  ms  of  right 
claim  any  benelit  thereiroin.      (Jn  the  other  iiand,  the 


(»i)  2  Davidson  (4tli  tiin.)  pt,  2,  p.  63. 

(n)  Ihid.  note  {k). 

{<>)  iShcaniuin  v.  Britiali  /.'nij'irr,  dc.  ('».,  14  lv|.  4,  41  L.  •'.  C'h.  466, 
26  L.  T.  X.  S.  570,  20  ^\^  1{.  (yio. 

{p)  Siiinulfi-s  V  J)unmaii,  7  C'ii.  I).  825,47  L.  J.  Cli.  3jS,  38  L.  T.  N. 
S.  416,  26  W.  1{.  207. 
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mortgagee,  in  case  of  such  a  policy,  cannot  make  the 
mortgagor  pay  the  premiums  (q). 

AVhere  a  creditor  effects  a  policy  of  insurance,  either  when  policy 
directly  or  indirectly  at  the  expense  of  and  by  arrange-  "^  debtor's, 
ment  with   his  debtor,  and  by  way  of  indemnity  to 
the  creditor,  the  policy,  on  payment  of  the  debt,  must 
be  delivered  up  to  the  debtor  (r). 

This  is  also  the  case  where  the  relation  of  debtor  To  whom 

!md  creditor  arises  upon  the  grant  of  a  life  annuity,  Ey  granteoVf 

and  an  insurance  has  been  similarly  effected  by  the  u^""**^  . . 

belongs. 

grantee  to  seou-e  the  repayment  of  the  money  in  con- 
sideration of  which  the  annuity  was  granted  (.s). 

Where,  however,  an  annuity  is  granted  with  a  mere 
option  to  the  grantor  of  repurcha^^e  or  redemption, 
and  an  insurance  is  effected  by  and  in  the  name  of 
the  grantee,  but  with  the  money  of  the  grantor,  and 
there  is  no  further  evidence  of  a  contract  between  the 
parties  that  the  policj-  should  belong  to  the  grantor,  it 
belongs  on  rt^purchaso  or  redemption  of  the  annuity 
to  the  grantee  (/).  And  where  the  grantee  of  an 
annuity  insured  the  lil'e  I'or  which  the  annuity  was 
granted  without  there  being  any  stipulation  on  the 
subject  between  him  and  the  grantor,  it  was  held 
that  the  hitter  had  no  right  to  have  the  policy  delivered 
tf)  him  (/'). 

But  where  a   mortgagee  of  an  annuity  insured   the  insurance  by 

mortgagee  of 
annuity. 


riirjil 


(s)  Vimrtniiiji  v.  Wrhjlit,  2  CJilf.  337,  30  L.  .1,  C'li.  1 31,  3  L,  T.  X.  S. 
/[T,},  9  W.  \t.  153. 

(t)  (nttt/'oh  V.  Cniiirh,  4  Du  C.  M.  iS:  (!.  440,  22  L.  J.  Cli.  912,  17  J\u: 
686,  704.  Kiin.r  V.  Tnnur,  5  Cli,  Ajip.  515,  39  L.  J.  Cli.  750,  23  L.  T, 
N.  .S.  227,  18  W.  H.  S73.  J'n.'itvn  v.  Ac', I c,'  12  Cli.  D.  70';.  40  L.  T. 
N.  S.  303,  27  W.  U.  642. 

{«)  £xp.  Lancaster,  4  Dc  G.  &  Sni.  524. 
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Creditor 
insuring,  aud 
policy 


life  of  his  mortgagor,  and  wrote  to  him  saying  that 
on  redemption  of  the  annuity  tlio  policy  should  b^ 
assigned  to  him  and  the  mortgagee  paid  the  premiums, 
on  the  death  of  the  mortgagor  without  having  re- 
deemed the  anmiity,  the  raortgagco  was  entitled  to  tho 
full  benefit  of  the  policy  (v). 

Arrears  of  annuity  may  be  insured  like  any  oth(M' 
debt  (,'•). 

If  a  creditor  insures  his  debtor's  life,  and  there  i« 
no  evidence  of  a  contract  betwo(Mi  the  parties  on  the 

credlt^"'^  ^'^  subject  of  the  policy  and  the  payment  of  the  premiums, 
tho  debtor  or  his  repnvsentative  will  have  no  claim  to 
the  policy  (//).  In  Jlrncf  v,  (IdVilin  the  premiums 
paid  were  carried  to  IIk;  debit  of  the  debtor's  account, 
and  he  was  aware  that  tho  policies  had  been  ejected  ; 
but  there  was  no  evidence  thai  the  account  had  evrr 
been  shown  to  him,  or  that  he  knew  that  he  was  in 
the  account  charged  with  the  premiums.  Held,  re- 
versing tho  decree  of  James,  \'.-C\,  that  the  army  agiMii 
was  entitled  to  retain  the  sums  received  upon  tho 
policies  after  the  death  of  the  ollicer,  and  was  wot  lia1)lr> 
to  account  for  them  to  his  i'ej)i'esentatives.      ilatherley. 

Kul.' dtatcd,      \,.(\,  said, '*  There  must  bo  distinct  evidence  of  a  eoii- 

i)er  llatberlev,  i     ,     i  i-  i  i  „•  i-  i 

■,.  C.  tract  tliat  tho  creditor  lias  agreed  to  efteet  a  policy  and 

that  tho  debtor  has  agreed  to   jiay  the  premiums,  ami 

in  that  case  the   [xilicy  will   be   li(>ld   in   trust   for  the 

debtor." 


Mortfriifre  of 
policy  by 
i|cl)tnr  to 

creditor. 


Whether  a  policy  belongs  to  the  debtor  or  the 
creditor  is  a  <[uestion  which  has  arisen  when*  the 
creditor  has  himself  paid  the  premium,  and  it  seems 
that  if  the  policy  has  been  nioitgaged  by  tho  debtor  to 
the  creditor,  then,  notwithstanding  the  premiums  have 


(r)  fliLih/nyd  v.  On))t,  ^ }  llo.iv.  109,  9  L.  T.  N.  S.  4;,,  1 1  W.  1!.  1037, 

(,r)   /:.rp.  Day,  7  \'cs.  302. 

()/)  Bnirr  v.  (inrdoi,  L.  I{.  5  Cli.  App.  ^2,  39  L.  .F.  Cli.  314,  iS  W. 
R.  3S4,  22  L.  T.  X.  S.  595.  Simi^Kon  v.  l|V,/^r,  2  L.  J.  X.'S.  Cli.  55. 
Broun  v.  Fncniun,  4  JJe  (l.  &  Sni.  444. 
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been  paid  by  the  creditor,  it  will  belong  to  the  debtor ; 
but  if  the  debtor  has  only  an  option  of  purchasing  the 
policy  from  the  creditor  on  tlie  debt  being  paid,  it  Debtor's 
will  belong  to  the  creditor ;  and  if  the  debtor  die  before  purchase 
his  option  is  exercised,  the  creditor  will  be  entitled  to  credUon*"" 
receive  the  insurance  money  for  his  own  use  (~). 

In  the  absence  of  contract,  express  or  implied,   a  Policy  on 
policy  clfectcd  on  the   life  of  another  will  belong  to  *°°*5^[,'j ''^° 
the  person  who  effects  it  (a).      But  if  the  policy  be  belongs  to 
taken  out  in  the  name  of  a  creditor,  and  the  premiums  policy, 
are  paid  by  the  debtor,  or  ho  is  charged  with  them  in 
account,  the  onus  lies  on  the  cn^ditor  to  prove  that  the 
policy  is  his  (A)  ;  and  if  it  is  otherwise  to  Ijo  inferred 
that  the  insurance  was  intended  as  a  security  primd 
frtrie,  the  policy  will   ])c  the  property  of  the   debtor,  Rule  where 
after  satisfaction  of  the  debt  (r).      Jf  the  grantee  of  g,'^ejifo^r_'' 
an  annuity,   by  way  of  security,  or  other  mortgagee 
insures  tlie  grantor's  life,  or  if  a  creditor  insures  his 
debtor's  life,  and  pays  the   premiums  out  of  his  own 
pocket,  the  policy  belongs  to  the  grantee  or  creditor.  Grantee  of 
The  debtor  cannot  refiuiro  the  creditor  to  keei)  up  the  "''"^"•^^ 

1  1       i  insuring 

policy,  and  the  receipt   l)y  the  grantee  or  creditor  of  grantor  s  life, 
the  insurance  money  does  not  satisfy  or  discharge  the 
debt  (J). 

Charging   the    debtor  with    tlie    premiums    in    liis  ciiarglng 
accounts   by  the  creditor,  will   not  give  the  debtor  a  '  |;,,',^^\„\\g  ^^jj] 

not  per  ne 

Illlike  policy 

(;)  LcH-l.^  V.  Klo'i,  44  L.  .T.  Ch.  239,  31  L.  T.  N.  S.  571.  his. 

(d)  linncn  v,  Fnciiniii.  4  I  ><■  (I.  .*^  Sm.  444.  (r'nlt/ii/)  v.  Ci'iiiich,  4 
l)i'  Ct.  yi.  &  (!.  440,  17  .hir.  704.  22  L.  .r.  Ch.  f)i2.  Froiir  v.  lirndr, 
2  l»Hi  (J.  t^  .T.  5S:!.  6  W.  |{.  739.  lUt.-ihiurd  V.  CiiiDi,  5?  Iji'iiv.  100.  9 
L.  T.  N.  S,  43,  i  I  W.  R.  1037.  Jh'itcc  \\  ddnlnu  5  Ch.  A].!-.  32,  18  W. 
K.  384,  ^9  Ji.  .1.  Ch.  ^;4,  22  L.  'V.  N.  S.  ;o5.  Kimr  v.  Turno;  L.  1?. 
5  Ch.  \y\\  515,  iS  W.  U.  S73,  39  1..  .1.  Ch.  750.  23  \,.  T.  X.  .'^.  2.7. 

(/))  I'jlc'jvi-  V.  Jirnicnc,  28  IWav.  391.  Ildllitinl  v.  Sntitli,  6  Ksp.  11. 
Miirlauil  V.  /sanr,  20  I'.i-av.  3S9.  Un/filnlc  v.  I'i'/'itt,  ^  L)o  (5.  M.  &  G. 
546,  25  L.  J.  Ch.  S78,  27  L.  '''   ^to.  4  W.  H.  773. 

(c)    ll'iV/i'iHM  V.  ,W/i/(i,<,  ■■  L:it.  (Ir.)(')03.      llnuliinx  v.  Waml 

rjdtc,  7  lic.iv.  565.     L(i  V.  .         .(,  5  Do  (!.  ,M.  i"t  (J.  823,  24  L.  T.  loi. 
J-'xp.  Anilriws,  2  Rose  410,  1  Mjul.  573.     f,(iiis  v.  Kin;/,  sk/  ra. 

(cl)  itvttlicb  V.  t'raiii'li,  sH)ira.  \\'iUi<tM.i  v.  Atkipm,  sit/  ra.  Hum' 
phrri/x  V.  Arabin,  LI.  &  Gould  (Plunkett),  318.  £xp.  Lancaster,  4  De 
G.  &  Sm.  524. 
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right  to  the  policy  in  the  absence  of  evidence  that  the 
debtor  knew  he  was  so  cliarged,  or  that  he  had  agreed 
to  paj'  such  preniiunis  (>).  If,  however,  upon  the 
insurance  by  the  creditor,  it  be  agreed  or  can  lie 
inferred  that  the  debtor  slmll  be  charged  with  tlio 
premiums,  and  tliat  tlie  pulley  is  effected  as  a  security 
or  indemnity,  the  policy  or  the  balance  of  the  insur- 
ance money  after  discharge  of  the  debt  will  be  tlio 
debtor's,  and  it  will  bo  immaterial  in  such  a  case  that 
the  premiums  were  not  actually  paid  l)y  the  debtor,  if 
he  has  been  charged  with  them  in  accnunt  by  the 
creditor,  and  has  not  disputed  his  liability  to  pnv 
them  (/). 

riiymcntof  As  the  mere  unu-payment  by  the  mortgagor  <jf  a 

mortgngee  will  charge  attributable  to  the  mortgaged  property  cannot 
not  deprive      Jjave  the  ctl'ect  of  foreclosure,  the  pavment  ])V  tlie  mort- 

niortgngor  _  -  1     .  ^ 

of  policy.  gagee  of  the  premiums  on  the  mortgagor's  refusal  will 
not  divot  the  right  of  the  latter  to  the  policy  after 
payment  by  him  of  the  advances  with  interest  (7). 
The  circumstance  that  an  allowance  for  insurance  was 
included  in  the  calculation  of  the  consideration  will 
not  entitle  the  debtor  to  a  ]ioliey  Uejjt  up  by  the 
creditor,  if  there  were  no  sti])uhi1ion  by  the  delator  for 
an  insurance.  The  nuitter  is  tluMi  nt  tlie  option  of  tlio 
creditor,  who,  whether  he  elfecls  an  insurance,  or  l)y 
rctainintj  the  monev  becomes  his  own  insurer,  is  (Hiiiallv 
entitled  to  tlie  benelit  of  the  arrangement  (//). 


Where 

creditor  pkccd 
in  position  of 
trustee,  he 
must  account 
for  policy 
money  .iftcr 
deduoting 
premiums. 


If  bv  the  terms  nf  the  security  itself  the  creditor  be 
placed  in  the  position  of  a  trustee,  as  if  the  security 


(f)  Umrc  V,  Garden,  L.  K.  5  t'ii.  32,  xii/ini,  note  (((). 
(/)  llol/nnd  V.  fi!mitli,6  l^p.  ii.     M<o-IihhI  w  Isaac 


Jtinttfli,    4:4   XJ.     X,    iImJI,    ^     -I -^    v«.    *ii.    vv     '«.    tJ.;j.        J  I  f  fill 

(!.  Sc  J.  5S2.  6  W.  Ji.  739,  4  Jur.  N.  S.  746,  Fislur  on  Mort,i;a'4V^<, 
974,  4th  edition. 

(</)  Dn/Kilalc  V.  Pl'/nlt,  S  |).-  C.  M.  i<c  (i.  546,  22  licav.  23S,  25  L.M. 
Ch.'  878,  4  W.  K.  773,  22  L.  T.  193, 

{h)  Freme  v.  Bnulc,  si'i'i'n. 
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be  assigned  to  him  upon  trust,  after  payment  of  costs 
to  retain  the  debt  and  pay  over  the  surplus,  he  must 
account  for  the  insurance  money  ai'ter  deducting  the 
premiums,  being  within  the  principle  which  forbids 
dealings  by  a  trustee  with  the  trust  estate  for  his  own 
benefit  (/). 

An  agreement  may  bo  expressed  or  inferred,  under 

wliich  the  debtor  shall  take  the  benefit  of  the  insurance. 

Thus  an  agreement  (/.•)  that  if  redemption  shall  take  AVh.it  is 

place  after  the  premiums  shall  have  been  paid  for  the  j'oiicy'shouill 

current  year,  the  mortgagor  shall  repay  to  tlio  mort- ^^ ';^'**''.'"">''^ 
•'        '  .  ,  .  with  principal 

rat^ee  such  proi)ortion  of  that  i)rcmium  as  sluiU  belong  security  on 
1       ,1  -1  i.      X-  ^1  i.  1        redemption, 

to  the  then   unexpired  part  ot  the  current  year  lias 

l)een  held  to  be  suilicient  evidence  of  an  intention  that 
the  policy  should  bo  assigned  with  the  principal  security 
upon  re(lcmi)tion,  oven  without  regard  to  subsequent 
words,  importing  yet  more  clearly  a  right  in  the  mort- 
gagor to  require  au  assignment  of  the  policy.  But  the 
passing  of  letters  between  the  parties,  which  refer  to 
the  necessity  for  the  insurance,  or  a  provision  in  the 
principal  security  for  payment  by  the  debtor  of  the 
additional  premiums,  which  in  certain  events  might 
become  payable  upon  the  policy,  or  a  covenant  by  the 
cestui  que  vie  of  the  annuity  to  do  the  necessary  acts 
for  the  effecting  of  the  insurance,  are  not  suflicient  (/) 
to  give  the  mortgagor  or  grantor  of  the  annuity  a  title 
to  the  policy,  for  these  are  only  statements  of  or  refer- 
ences to  the  terms  upon  which  the  transaction  was 
effected,  and  afford  no  evidence  of  a  contract  which 
will  take  the  case  out  of  the  general  rule.  It  seems 
that  letters  which  have  passed  betw^eeii  the  parties  may  Letters  as 
be  looked  at  in  order  to  ascertain  whether  thero  were  ligu  to  policy. 
any  contract  concerning  the  right  to  the  policy,  where 


(1)  n.rp.  AndvpwH,  re.  Kmnictt,  2  Knso  410,  l  Ma('..  573,  Fisher 
on  Mortgages,  4th  edition,  p.  975. 

(k)   Williams  v.  Atkyns,  2  t)o.  &  Lat.  (Ir.)  C03. 

(/)  Gottlieb  V.  Cianrh,  4  I)e  G.  M.  «&  (J.  440,  22  L.  J.  Ch.  912,  17 
Jur.  704,  Fisher  on  RIortg.ages,  976,  4th  edition. 
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there  is  no  discrepancy  l)etween  the  letters  and  the 
security  (vi),  tliough  it  woukl  he  otherwise  if  the  effect 
of  tlie  letters  wonkl  bo  to  vary  the  stipulations  of  the 
security  (n). 

Contract  tliat        Whero  tliere  is  an  express  contract  that  the  policy 

rMsXneiV^  ''°  ^^'''^^  ^^  reassigned  upon  Ihe  security  being  redeemed, 

if  the  grantor  shall  elect  to  take  it,  the  grantee  may 

not,  either  befoi'c  or  after  election,  part  with  the  policy 

lor  his  own  benefit  (o). 


5'- 


Position  of  Where  a  creditor  whoso  debt  is  secured  by  sureties, 

Buvety"for'^''    "li^ui'es  the  life  of  the  principal  debtor,  ho  is  perfectly 
debt,  insuring  \\'qq  to  assign  ovcr  sucli  policies  to  the  debtor  or  any 

debtor's  life.  r   ,i  ,•  •         ,i  ••lit: 

one  or  more  ot  tlie  sureties  paying  the  principal  debt. 
]bit  as  between   the   sureties   no  one  of  them   can  bv 


Position  (if 
Bureties 
iiiiir  se. 


Surety  can 
deduct  sums 
spent  in 
keeping 
up  policy. 


Creditor 
witliin  rulo 
that  trustee 
may  not 
make  profit. 


paying  the  debt,  and  obtaining  such  assignment,  a])pro- 
priate  the  whole  bencHt  of  the  policy,  and  claim  con- 
tribution from  his  co-sureties  as  though  such  policy 
never  existed.  To  give  him  such  a  right,  the  others 
must  abandon  or  disclaim  all  benefit  of  the  policy  (p). 

But  the  surety  who  takes  over  the  policy  is  entitled 
in  an  action  for  contribution  to  deduct  from  the  amount 
received  on  the  policy  all  sums  spent  by  him  in  keep- 
ing it  up,  since,  as  the  benefit  is  joint,  the  burden 
must  bo  so  also  (q). 

"Where  a  cniitingiMit  interest  '.vas  assigned  uijijii 
trust  to  secure  a  debt,  and  the  creditor  insured  against 
the  contingency  and  received  the  insurance,  ho  was 
held  to  bo  within  the  principle'  which  prohibits  a 
trustee  from  making  an  advantage  out  of  his  trust ;  and 
the  debtor  being  bankrupt,  the  creditor  was  permitted 


V 


(»i)  Gottllch  V.  Cratn'h,  supra. 

{«)  6V/((irc  V.  Cnnqibcll,  I  Myl.  &  C.  459,  Fi-sher  on  Mortgages  (4tli 
cdn.),  977. 
(0)  Ilawl-ina 


(0)  Ilawl-ina  V.  Woiiihjatc,  7  J!eav.  565,  8  Jur.  743.  ' 
\ji)  Atkins  V.  Arccdccknc,  24  Ch.  L).  709,  53  L.  J.  Cli.  64, 
N.  S.  721;. 


72s 
(5)  Ibid. 
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to  prove  only   for  the  balance  of  the  debt  (r).     A  Life  policy  i» 
mortgage  of  a  life  policy  is  a  mortgage  of  "  property  "  'i"°P^'''>'' 
so  as  to  require  an  ad  ral.  stamp  (s).     A  life  policy 
does  not  create  the  relation  of  predecessor  and  successor  Succession 
between  the  insurers  and  the  assured,  or  any  assignee  payable, 
of  the  assured,  so  as  to  attract  succession  duty  (t). 

In  the  second  class  of  mortgages  of  life  policies  Policy  as 
come  tenants  for  osvn  or  other  lives,  annuitants,  or  geourhy^, 
persons  with  a  defeasible  interest  in  mortofaored  pro-  ^'lortsago'V 

»  .  nor         interest  being 

perty.  In  such  cases,  according  to  the  tenure  of  the  defeasible, 
mortgagor,  insurance  is  made  cither  on  his  own  life 
or  on  the  life  upon  tho  duration  of  which  his  interest 
depends.  And  such  insurance  is  a  furthor  security  to 
tho  mortgagee  in  case  the  tenant  for  life  die  without 
paying  the  nKjrtgage  money,  or  tho  tenant  for  lives 
loses  his  estate  ])y  the  death  of  the  rr.'ihu  que  vie. 

Tho  mortgagee  mav  make  such  an  insurance  a 
condition  precedent  to  lending,  and  there  is  no  objection 
to  such  a  policy  being  eH'ected  in  the  name  of  the 
mortjrafror :  but  tho  niorty-acfee  should  be  careful  to 
ascertain  that  tho  mortgagor  has  an  actual  and  in- 
surable interest  in  the  life  insured  at  the  time  the 
policy  was  oft'ected.  But  he  is  under  no  obligation  Court  cannot 
independently  of  contract  to  effect  such  an  insurance,  hisul-ance  for 
and  the   Ilijifh   Court  of  Justice    has  no  more  power  *^^'^/"!'.i'"*'°  "^ 

^  _  _    *      _         perfecting 

than  had  tho  Court  of  Chancery  when  directing  necurity. 
money  to  be  raised  upon  estates  of  the  kind  now 
in  C[uestion  to  compel  persons  who  have  an  insurable 
interest  in  the  lives  upon  which  such  estates  depend 
to  effect  policies  on  such  lives  as  part  of  the  security 
for  the  money  directed  to  be  raised  (r). 

In  such  mortgages  it  is  usual,  if  not  invariable,  for  Mortgagee  cau 

add  premiums 
to  security. 


(r)  Exp.  Andrews,  2  Rose  410,  I  Mad.  573. 

(a)  Caldwell  v.  Dawson,  5  Exch.  i,  14  Jur.  316. 

(0  16,  17  Vict.  c.  51,  8.  17. 

(11)  Orantley  v.  Oarthwaite,  6  Mad.  96,  Fisher  on  Mortgages  (4th  edu.) 
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the  mortgagor  to  covenant  to  pay  tlio  premiums.  If 
he  fails  to  do  so,  the  mortgagee  can  pay  them,  and  add 
them  to  his  nocurity.  If  the  policy  bo  lot  drop,  or 
none  be  eftbctod  or  stipulated  for,  the  mortgagee  clearly 
has  an  insurable  interest  in  an  event  which  may 
terminate  his  security  such  as  to  enable  him  to  insure 
the  life  of  the  tenant  fur  life,  or  ccsdn'  que  vie.  If  he 
does  so,  the  insurance  is  wholly  his  own,  and  the  mort- 
gagor has  no  cliiini  on  it  (.'■). 


Power  of  sale 
on  breach  of 
covenant 
to  insure. 


Power  to 

iipjiuint 
receiver. 


By  section  19  of  the  Convevancing  Act,  i88i,n 
power  of  salt»  is  made  an  incinont  of  all  statutory 
mortgages  in  the  absence  of  any  contrary,  varying,  or 
limiting  stipulation.  And  by  sec.  20  (iii.)  thereof 
such  power  of  sale  will  arise  on  l)rcach  of  a  covenant 
to  keep  on  foot  a  life  ]>olicy,  or  policies  as  a  collateral 
security  to  the  mortgagee  of  the  life  interest  (//),  and 
the  pt)wer  to  np]ioint  a  receiver  given  by  sec.  24, 
where  the  power  of  sale  has  arisen,  enables  a  mortgagee 
to  appoint  such  receiver  and  authorize  him  in  writing, 
sub.  sec.  8  (iii.),  to  employ  the  moneys  received  by 
him,  after  siitisfying  certain  prior  outgoiuL's,  in  paying 
the  premiums  upon  life,  fire,  jv  other  policies,  properly 
payable  under  the  mortgage  deed. 


2' 


Huwprocaeds        By  section   2  2   (2)  the  proceeds  of  a  life   policy, 
ftPpUcaWu        which  is  a  security  within  the  mortgage  deed,  are  to  be 

applied  as   money  arising  from   a  salo  of  mortgaged 

property  (:). 

Policy  is  A  life  policy  is  property  within  the  meaning  of  sec. 

proper  y.       19  (i)^  v.  scc.  2  (l),  and  the  power  of  sale  consequently 

applies  to  that  also,  as  well  as  to  any  realty  or  chattels 


(a-)  Gotfliib  V.  Cranrh,  4  Du  (1.  M.  &  G.  440,  17  Jur.  704,  22  L.  J.  C!i. 
912.  Wlllutma  V.  Atkiim,  2  Ju.  &  L:i.  (Ir.)  603.  liuahjord  v.  L'ann, 
33  Beav.  109,  9  L.  T.  X.  S.  43,  II  W.  K.  1037.  Hiimihrij  v.  Anthin, 
LI.  &  Gould  temp.,  Phuikett  218.  Exj^.  Lancaster,  4  Do  G.  &  Sni.  524. 
See  also  Knox  v.  Turner,  5  Ch.  App.  515,  39  L.  J.  Ch.  750,  23  L.  T. 
N.  S.  227,  18  W.  R.  873. 

(y)  Wolstenholnie  &  Turner's  Con  v.  Act  (3d  edn,),  p.  66. 

(i)  See  Boawdl  v.  (jMks,  23  Ch.  D.  302. 
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within  a  mortgage  deed.  So  that  the  mortgagee  can 
sell  and  assign  (a)  a  life  policy  if  the  mortgagor  does 
not  comply  with  the  terms  of  the  mortgage  iloed^ 
He  can  also  foreclose  {h). 

In  Di/son   v.   Morris  {c)   it  was    held    by  Wigram,  Jlortgagoupou 
V.-C,  that  although  on  a  simple  mortgage  of  a  policy  Mortjagfo 
uf  assurance  the  mortgagee,  in  default  of  payment,  is  *^'^n"'-'*  "'■'l'' 
entitled  to  a  sale  unihn*  the  decree  of  a  Court  of  P-quity, 
yet  if  the  policy  have  been  assigned  to  the  mortgagee 
upon  trust  to  receive  the  money  to  become  payable, 
and  thereout  to  pay  the  expenses  and  mortgage  debt, 
and  pay  the  residue  to  the  mortgagor,  the  court  cannot 
direct  a  sale  of  the  policy.     The  mortgagee  must  wait 
mitil  the  death  of  the  mortgagor  befoi'e  ho  can  make 
his  security  available. 


Where  a  policy  of  life  assurance  is  mortgaged,  and  Covennnt  to 

1  ,  "  Iii  1  ,  ,  1       keep  ui)  iiolic 

tlu'  mortgagor  covenants  to  keep  up  antl  restore  the  jireuoii. 
policy,  and  breaks  his  covenant,  the  mortgagee  has  an  •^■""''b*-'*- 
action  for  damages,  and  the  measure  of  damage  is  : — 

(i.)  The  amount  of  premiums,  if  any,  paid  by  the 
mortgagee  to  keep  up  the  policy  and  interest  thereon. 

(ii.)  The  amount  necessary  to  renew  the  policy,  if 
it  has  dropped  in  consequence  of  the  mortgagor's 
default  {(I). 

(iii.)  In  case  of  a  loss,  the  amount  of  the  loss  (not 
exceeding  the  mortgage  debt)  (c). 

Where  the  covenantor  commits  suicide,  the  policy 
being  on  his  own  life  and  in  trust,  the  trustees  cannot 


icy. 


4,  22  L.  J.  Ch. 

ford  V.  Viinn, 

J.'  &  Sm.  524. 
750,  23  L,  T. 

66. 


(a)  But  seo  Brysihih  v.  Pi'/ott,  8  De  G.  M.  &  (i.  546,  22  Beav.  23S, 
25  L.  J.  Ch.  878.' 27  L.  T.  310.  4  W.  R.  773,  2  Jur.  N.  8.  1078. 

(/;)  Piitiir  V.  M(ir(iiiis  0/  A  ifjlcsDi,  20  W.  K.  162,  25  L.  T.  N.  S.  482. 
Kiii'jsfurd  V.  Sir  in  ford,  7  W.  U.  663. 

(c)  I  Hare  413. 

(d)  2  Dav.  Conv.  pt.  ii.  63,  and  cases  there  cited.  Fisher  on  Mort- 
gages (4th  odn.),  p.  351. 

(t)  Mayne  on  Damages,  241  (3d  edition). 
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recover  claniages  from  his  general  estate  under  such 
covenant  (/). 

Where  tlio  mortgage  deed  contains  a  covenant  by 
the  mortgagor  to  repay  any  premiums  paid  by  tho 
mortgagee,  the  hitter  has  liis  remedy,  either  on  that 
covenant  for  the  amount  S(j  paid  by  him,  or  on  the 
covenant  to  keep  up  the  poliey,  in  which  latter  case  the 
measure  of  damages  would  be  just  the  same  where  no 
loss  had  happened. 

Where  the  mortgage  contains  a  covenant  by  the 
mortgagor  to  keep  up  the  iiolicy,  but  no  covenant  by 
him  to  repay  to  the  mortgagee  any  premiums  spent 
by  him,  but  a  power  to  pay  and  add  t(j  the  mortgage 
debt,  only  nominal  damages  will  be  given  in  an  action 
for  breach  of  the  covenant  (y),  as  the  deed  itself  pro- 
vides a  rcmedv  for  the  breach  bv  addini?  the  sums  paid 
to  the  mortgage  debt. 

Where  a  policy  has  been  mortgaged  to  tho  insurer:, 
and  thi;  mortgagor  has  agreed  but  failed  to  pay  the 
premiums,  they  will,  on  taking  the  accounts,  be  treated 
as  just  allowances  to  tho  insurers  as  mortgagees  (/<),  if 
they  have  kept  alive  the  insurance,  but  not  otherwise  (<). 
If  allowed  thev  will  bo  added  to  and  bear  interest  at 
the  same  rate  as  the  princi[Kal  d(.'bt. 

A  mortgagee  could  not  insure  and  add  the  premium'^ 
to  the  mortgage  debt  in  the  absence  of  an  express  contract 
authorising  liim  to  do  so  (/.).  'I'his,  however,  is  varied 
by 44  and  45  Vict.c.41,  s.  I9(ii.),untlerwhich(r,p.  272) 
a  mortgagee  may  insure  against  k)ss  by  fire,  and  the 


(/)  DornKii/  V.  Borrodallc,  10  Boav.  335,  Langilale. 

(V)  Bvov.n  V.  Price,  4  Jiu-.  N.  S.  8S2,  6  \V.  \\.  721,  Flwher,  p.  351  {4lh 
edn.) 

(/()  FitzWlUiam  v.  Prict,  4  Jur.  X.  S.  889,  31  L.  T.  3S9.  Ih-oxm  v. 
Price,  supr'i. 

(i)  Grey  v.  Ellison,  I  (iiff.  438,  Fisher,  p.  861  (4tli  edn.),  2  Jur,  X.  .S. 
511,  25  L.  J.  Oh.  666,  4  W.  K.  497,  27  L.  T.  165. 

(k)  Brooke  v.  Stone,  34  L.  J.  Ch.  25,  12  L.  T.  N.  S.  114,  13  W.  R 
401. 
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premiums  will  be  a  cliarjife  on  the  property.  An 
executor  who  dropped  a  policy  on  the  life  of  u  debtor 
to  the  testator's  estate  without  consnltiuL,'  those  licnc- 
(icially  interested,  was  held  iiuljlo  for  the  whole  sum 
which  wouhl  have  been  receivetl  if  he  had  ke])t  up  the  I-^ocutor 

,,  Bliciuld  keep 

policy  (l).  up  policy. 

"Where  a  deed  by   which  the  defendant  as>infned   to  niencU  of 

the    plamtin    a    poUcy    on    his    own    lile    eontained    ag„i„guutuf 

covenant   that  he    .vonld    not   do  anvthin<'  to    forfeit  l'-'""i'<'- 

•  "  Dauiages. 

the  p(jlicy,  and  a  furft'ituro  accrued  through  the 
defendant's  fjfoiiiji,'  beyond  the  limits  of  Europe  without 
the  license  of  the  company,  the  damages  were  assessed 
uiion  the  present  value  of  the  policy,  to  bo  calculated 
bv  an  actuarv,  takinj'  into  consideration  that  the 
defendant  covenanted  to  pay  and  should  pay  premiums 
on  the  policy  (tn). 

"Where  a  policy  of  lifo  a'^suranco  is  mortfjafi^ed,  the  wimta 

mortsracje  deed  shoula  contain  : —  iitv  i>oiicy 

•houUlcoutaiu. 


'o"o" 


(i.)   "  A  covenant  to  keep  up  the  policy. 

(ii.)  "  A  covenant  to  restore  it  if  it  lapses. 

(iii.)  "  An  authority  to  the  mort(ifaf?ee  to  keep  up  or 
restore  the  insurance,  in  case  of  default  by  the  mort- 
gagor, and  to  recover  the  money  so  expended,  or  to  add 
premiums  to  the  mortgage  debt." 

^[oney  advanced  ibr  keeping  up  a  mortgaged  policy 
or  effecting  a  new  policy  in  lien  thereof,  are  exempted 
from  the  ad  valorem  stamp  duty  by  Stamp  Act,  l870> 
sec.  107. 


(/)  Utinier  v.  Maorc,  3  Drew  277.  24  Ij.  ^-  Ch.  6S7. 
(m)  Jlaniim  v.  Voulthurst,  5  H.  &  S.  343,  i^  L.  J.  Q.   R   192,  12 
W.  R.  825. 
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Policies. 
Lien, 
ifs/t'e  V. 
French. 


Lien  may 
arise  by  payiug 
preniiumi. 


Contract  with 
owner. 


By  virtue  of 
trusteeship. 


By  subro- 
gation. 


By  right  of 
incumbrancers 
to  preserve 
security. 


Besides  riglits  to  or  in  policies  nccniintif  io  porsou^ 
(other  than  C,3  person  taking  out  the  same)  by  way  ol' 
assignment  or  charge,  numerous  questions  jirisc  as  Id 
lien  on  policies.  In  a  very  recent  case,  Lrslir  v. 
French  (o),  the  law  as  to  one  branch  of  this  sul)jocl 
has  been  sumnietl  up  and  digested  by  Fry,  L.  .),,  wlio 
said  as  follows  : — 

"A  lien  may  be  created  U]ion  the  nioiuys  sccui-cd 
by  a  policy  by  payment  of  premiums  in  the  following 
cases : — 

"  I.  By  contract  with  the  beneficial  owner  of  the 
policy. 

"  2.  By  reason  of  the  ritifht  of  the  trustees  to  an 
indemnity  out  of  the  trust  property  for  numcy  expeiuled 
by  them  in  its  preservation. 

"  3.  By  subrogation  to  the  rights  of  the  trustees  of 
some  person  who  may  have  advanced  money  at  their 
request  for  the  preservation  of  the  property. 

"  4.  By  reason  of  the  right  vested  in  mortgagees  or 
other  persons  having  a  charge  ujion  the  policy  to  add 
to  that  charge  any  moneys  whicli  have  been  paid  by 
them  to  preserve  the  policy." 

An  instance  of  the  first  class  of  cases,  r;':.,  the 
creation  of  a  lien  by  contract  with  the  beneficial  ownei 


(a)  23  Ch.  D.  552,  52  L.  J.  Ch  7G2, 48  L.  T.  K  S.  564,  31  W.  R.  561. 
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is  to  be  found  iu  the  case  of  Ayhciii  v.  With  (l),  Example  of 
where  Kindorsley,  V.  C,  held  "  that  wliere  a  mortgagor  contract, 
had  contracted  with  the  mortgagee  to  pay  the  premiums, 
and  there  were  sureties  for  the  performance  of  this 
contract  by  the  mortgagor,  and  the  sureties  had  been 
called  upon  and  had  paid  the  premiums,  they  were 
entitled  as  against  the  mortgagor  to  a  li^:  upon  the 
policy  moneys.  It  is  obvious  that  in  tliis  caso  the 
sureties  were,  by  contract  with  the  principal  dobtoi", 
entitled  to  the  benefit  of  all  the  securities  which  the 
mortgagee  could  have  enforced,  and  amongst  others  to 
a  charge  lor  the  premiums  paid.  The  second  and 
third  classes  of  cases  are  well  illustrated  by  ('/(((■/,■  v. 
HuUand  ((•),  in  which  it  was  held  that  trustees  who  Kxamples  of 

..  ,  .  1  •    1  1  lieu  by  virtiiD 

paid  moneys  under  circumstances  wlucli  gave  them  of  truateeship 
no  right  to  a  charge,  could  not  create  a  chargf  in  gubrogiition. 
iavoiir  of  a  third  persen  from  whom  they  borrowed 
moneys.  To  the  ,  amo  class  may  be  referred  the  case 
of  trill  V.  Jhiiriiiivj  (^i/y  iu  which  mortgagees,  whose 
title  as  such  was  good  after,  and  only  nWov  the  death 
of  the  tenant  for  life,  were  held  entitled  to  a  lieu 
during  the  subsistence  of  the  tenancy  for  life.  The 
mortgagees  were  put  by  subrogation  in  the  place  of  the 
trustees.  Again,  in  the  case  of  To(Jif  v.  Moir/niiisc  (>:), 
the  right  of  trustees  to  create  a  lien  by  subrogation  of 
their  rights  was  recognised,  and  it  was  determined  that 
a  person  paying  at  the  re([uest  of  the  trustees  did  iK^t 
lose  the  right  to  the  litMi,  simply  because  the  trustees 
might  possibly  have  takeu  some  other  course  to  pre- 
serve the  property."  Mis  lordship  contimied  :  ''Such 
appear  to  mo  to  be  the  classes  of  cases  in  which  a 
lien  is  created  by  payment  of  premiums.  I  am  fur- 
ther of  opinion  that,  except  under  the  circumstances  to 
which  I  have  referred,  no  lien  is  created  liy  the  pay- 
ment of  the  premiums  by  a  mere  stranger  or  by  a  i)art 


{'})  9  \v.  P.  720,  30  L.  J.  Cli.  S60. 

(c)  19  Boav.  262.  2  W.  K.  402,  iS  Jur.  1007,  24  L.  J,  Cli.  13. 

(</)  17  Va{.  316,  30  L.  T.  X.  S.  157,  22  W.  ]{.  360. 

(e)  L.  K.  19,  ];.i.  69,  23  \V.  K.  IS5,  32  L.  T.  N.  S.  S. 
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THE  LAWS  OF  INSURANCE. 

owner.  I  will  first  consider  the  cape  of  payments  by  a 
mere  stranger.  On  principle  it  is  difficult,  if  not  im- 
possible, to  see  why  sncli  payments,  which  when  made 
without  contract  or  request  are  a  mere  impertinence, 
should  create  a  lien  upon  the  properly.  It  is  evident 
that  in  themselves  they  would  not  even  create  a  ground 
of  personal  action  against  the  i)erson  eased  by  the  pay- 
ment, for  it  is  certain  that  payment  of  moneys  l>y  A 
for  B  gives  no  ground  of  action  against  B,  unless  tliey 
are  paid  on  his  request.  Further,  the  law  n-lating  to 
'  confusion  appears  strongly  to  sli  .w  that  no  such  rii/ht 
would  exist.  If  I  pour  my  gold  into  your  henp,  or  put 
ray  silver  in^o  your  melting-pot,  or  turn  my  corn  into 
your  granary,  I  have  no  right  t-*  an  account  or  any 
relief  asrainst  vou,  but,  on  the  contrarv,  I  have  actuallv 
transferred  the  ])roperty  in  \\hat  was  min"  to  the  person 
with  whose  propen'ty  I  have  mingled  it.  Again,  tlie 
authorities  seem  to  me  to  be  very  clear  upon  tliis  point. 
In  the  case  oi'  Jitin'iii;/r  v.  Jw70  (J),  Knight  Jiruce.  L.  -T., 
used  the  following  language  : — '  Nothing  that  has  been 
stated  to  me  has  had  the  elfect  of  persuading  me  that 
without  contract  fir  that  ])nrpose  the  mere  fact  of 
making  payments  of  the  premiums,  however  necessary 
that  might  bo  for  the  preservation  of  the  pro])Oi'ty, 
would  give  the  party  making  iliose  payments  a  title  to 
the  property.  A  mere  stranger  by  paying  the  pre- 
miums on  a  policy  cannot  attpiire  a  lieu  on  it.  He 
can  only  acquire  a  litii  by  some  contract  with  tlie 
persons  beneficially  interested  in  it,  or  with  the  trustee, 
where  the  trustee  himself  might  have  obtained  a 
lien.' " 

The  learned  T.ord  Justice  Fry  further  said  in  the 
same  ca&e  (Lsl I e  v.  Fnnch) — "^Vith  regard  to  pay- 
ment.;s  made  by  a  part  owner,  it  appears  to  nje  that  except 
by  contract  sucli  payments  give  no  title  to  the  person 
making  thorn   against    the   other    part-owners   of  the 


(/)  Burrithic  v.  Row,  I  Y.  &  C.  (Ch.  C.)  l?3,  191,  583,  13  L.  J.  Cli 
173,  8  Jur.  399. 
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policy.     That  payments  by  a  mortgagor  who  in  equity  Piiym«nt8  by 
is  part-owner  with   the   mortgagee  create  no  lion  as  °^"'*8^8°''' 
jifainst  the   mortgagee   was   determined   by   llomilh^, 
^1.   K.  (,'/)■      And,  generally  speaking,  it  is  clear  that 
money  laid  out  by  the  tenant  for  life  in  improvements  By  Tenant 
on  the  estate  creates   no  lien  against  the  remainder-  ""^  '  *" 
man  (//).     Again,  in  Pcnnell  v.  Millar  (/),  the  Master 
of  the  Kolls  had  to  deal  with  a  case  in  which   A,  the 
owner  of  policies,  had  as  part  of  a  transaction  avoidable 
for  fraud  assigned  them  to  15,  and  Inul  covenanted  to 
kec])  them   up.       B,  claiming  under  the   assignment,  Undes 
had  paid  i)remiums.      A  instituted   a  suit  to  set   aside  ^^glg'^n'^'p^t^ 
the  transaction  011  the  ground  of  fraud,  and  the  ^faster 
of  the  Rolls  decided  that  the  assignment  was  a  valid 
sccuritv  for  the  moneys  actuallv  advanced,  and  not  for 
tiie  premiums  paid  by  B,  which  was  a  voluntary  pay- 
ment. 

"' In  this  case  it  is  evident  tiiat  until  the  transaction 
was  avoided,  A  and  B  both  had  interests  in  the  poli- 
cies, and  yet  the  payment  liy  one  of  the  persons  so 
interested  was  held  to  create  no  lien  aa  against  the 
(jtiicr. 


u  M^ 


Iho  law  ot  contribution  does  not  apply,  tor  O)  itHightof 
,      ,    ,  •    •       1   ,.  cniitribution 

arises  only  hetween  persons  joined  ior  a  common  pur- gives  no  lien. 

pose,  or  who  stand  in  the  position  of  tenants  in  common 

or  co-parceners. 

'•(2.)  The  I'ight  to  coniribuiion  is  u  personal  I'iglit, 
and  the  remedy  personal,  and  there  is  no  lien  for  the 
amount   of  the  moneys  in   respect  of  wliich  the   right 


('/)  Sovvix  V.  (.'ii/rdoii'fin  Ins.  ('>.,  S  Ki).  I J7,  ijj,  20  li.  T.  N.  S.  y39i 

17W.R.  954- 

{h)  T.-niiiits  iinpntN.'nj,'  uutlcr  tlio  yi'ttlid  Land  Act,  1882,  must 
iiisun'  for  lM'n(  fit  nf  tlio  runuiiudor-WKin.  Soc  Waiiyh's  TrU'^ts,  46  L. 
.1    (Ch.)629,  2,  W.  li.  <555. 

(0  2;^  Btav.  I7>,  5  W.  K.  215,  29  L.  T.  j,.  S.  o  iKory  v.  Crojf,  9 
Ir.  Ch,  19,  iti^S. 
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by  tenant 
for  life. 


arises.     This    was   decided   by    Lord   Eldou  in   cxpie 
Young  (/i),  overruling  Lord  Hardwicke." 

No  lien  on  Where  the  tenant  for  lite  under  a  settlement  of  a 

I'rcnuunis^'wid  I'ssiduarj  estate,  which  comprised  an  annuity,  and  a 
by  tenant  policy  on  the  lift'  for  which  the  annuity  was  held,  paid 
premiums  on  the  policy  which  the  trustees  had  power 
to  retain  in  specie  and  keep  up,  slio  was  decided  to 
have  no  lien  on  the  policy  for  such  payments,  since 
the  policy  was  kept  up  for  the  henelit  of  the  estate  (/). 
It  should  be  observed  that  the  trustees  had  power  to 
retain  enough  out  of  tlu;  income  \n  ])ay  the  premiums 
on  the  policy,  and  the  court  considered  that  tiny  jiiighl 
be  taken  to  have  done  so,  whit-Ii  would  only  have 
diminished  the  actual  iucoiue  of  the  loiumt  ibr  life 
equally  with  the  paymeuls  she  herself  uuule. 


Lien  upon  a  iioliev  iiiav  ari>e  in  other  Wii\s  IhiUi  by 
payment  of  premiums  under  the  ciicumstance-^  before 
stated. 

Although  mere  deposit  ol' a  [)oliey  upon  an  atlvanco 
of  monev,  without  notice  to  the  insurance  olHce  of  the 
deposit,  will  not  sullice  to  constitute  an  ('(piitablp 
mortgage  of  the  polit-y,  it  may  create  a  lien  thereupon, 
if  such  be  the  intention  of  the  parties.  e\en  thongli 
not  a  Word  ])assed  af  the  time  the  di  posif  was 
made  (///). 

y\iul  an  e(|uilal)Ie  charge  may  he  created  l)y  mere 
deposit,  accojupanied  by  notice  to  the  oflice  (/>),  ami 
as  rlie  Court  would  infer  from  that  deposit  that  the 
money  then  advanced  should  be  charger  as  if  there  was 


Lien  liy 
(leiiosit  of 
policy. 


Furtlui-  :nl- 
vanccu  co- 
vered. 


(/)  2  V.  &  B.  242. 

{/)  Wiui<^'h's  /rusts,  46  L.  J.  Ch.  629,  2;  W.  i{.  ^,5v  Jlrmrn,  v. 
livoimr,  S  W.  K.  726.     Sriai.si.  .\ln„i/i  v.  (iil.hs,  i  J)r.  i^-"  \Sal.  (Ir. )  ^o}. 

{in)  (libson  v,  (hnlnn-ii.  7  Jl.  k  W.  555,  10  L.  J.  N.  S.  Kxdi.  210. 
CJtiijtwiia  V.  (Iiiijiniiiii,  ij  )ii;iv.  jii,  <li^tiin,'ni,-iiiid  in  Miniijluni  v. 
liiiflr,/,  X  L.  T.  X,  S.  300.  Ihinnnuii:  v.  //-oy,'  i  V.\.  I).  JO';.  34  L.  T. 
N.  .S.'407,  24  W.  J{,  i^i,.  (Irni,  1.  In-jhan,,  h.  K.  2  C.  P.  p$.  Sec 
Cuiimn/  V.  Itridiini'ii,  S  i,T  (.';in.  ./iir,  162. 

(ft  'r.xpf'-  Kuii.-iinu'toi),  z  V  &  V,.  8.?,  I-ndon,  C.  (1S73).  •'•'"''■«' 
V.  Jl idling,  2  .Sni.  &  <;i)f,  37S,  1 8  Jur.  718, 
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a  written  agreement,  additional  advances  would  also  be 
so  charged  unless  a  contrary  intention  appeared  (q). 

Insurance  brokei's  have  a  general  lien  on  the  marine  Lien  by 

policies  etlected  by  them,  for  the  general  balance  due  ?!"!";' ;  „  , 

I  ...  commissioned 

to  them  from  their  principals  (/■).  This  rule  applies  to  to  effect 
land  ixilicies  when  effected  througu  such  brokers,  but 
depends  on  the  custom  of  a  particular  calling.  Even 
witli  them  no  lien  can  be  claimed  if  the  policy  has 
been  deposited  with  them  for  a  special  purpose  (.s). 
If  one  bnjker  is  employed  by  another  broker  to  effect 
a  policy  fur  that  other's  prineii)al,  the  sub-agent  has  still 

II  lien  on  the  policy  for  premiums  due  from  tlie  broker 
who  employed  him  (/). 

A  solicit" ir  )iiay  liave  a  lien  mi  u  policy  of  in- Solicitor's 
surance  for  his  costs.  Such  lieu  is  only  a  passive  '"^"^ 
remedy,  giving  no  claim  t(j  the  fund  secured  by  the 
policy,  but  nu'rely  u  right  to  <'mbarrass  the  person  who 
claims  the  fund  by  the  non-prodnetion  of  the  docu- 
ments of  title.  A  solieitor  is  not  bound  to  give  the 
insm'ance  (jllice  any  notie»>  of  his  lien,  since  owing  to 
Ihc  nature  thereof  he  would  luA  by  such  nijtice  convert 
the  insurers  into  trustees  fur  him,  and  failure  to  give 
such  notice  is  in  mj  way  sueh  negligence  as  to  deprive 
him  of  his  li(-n  (/>).  lie  cannot  be  nuide  to  part  with 
tlie  pOiivV  till  he  is  paid,  except  upon  tei-ms  (r),  such 
as  p:iyment  into  court  of  policy  munies,  or  preservation 


(7)  K.ffilt  LaiiL'-toiir,  17  VcH.  227,  Kiclon,  C.  (1810).  Hoe  /.7/is 
\.  Knnl-.lii'jtr,  27  -MisMnni  jii.  'J\(l//ot  v.  li\ir,i)  Ch.  D.  56S,  572,  27 
W.  K.  I  ;.S. 

(/•)  S  C'rn>.s  oil  LIlii,  and  cum'-  tlion;  cited,  277,  399.  Castliiij  V. 
Aiil/Ci/,  2  Kiist  325  (1802). 

(.v)  Miilr  V.  I'lcm'iDij,  i  Ddw  &  Ry.  N.  1'.  J>). 

(/)  IHxiin  V.  f>'ltiii.<iii/il,  10  ('.  J>.  39S.  Flf/nr  V.  .'^ndt/i,  4  A.  (.'.  I,  48 
L.  .1.  <.».  li,  41 1.  39  L  '1\  X.  S.  4  ',0,  27  W.  ]{.  113. 

((()  ll'(,-7  I'.ii  iIiiikI  llniik  V.  Ihitrl„l"t;  30  W.  I{.  364,  5 1  L.  J.  (Cll.) 
199.  46  L.  T.  \.  S.  132.  /'i/l;/\.  W'li/i-ii,  I  l)c  ti.  .M.  &(i.  10.  Ji'lihards 
V.  /'/■(((/.  Craig  &  I'll,  7().  ^Itiiilni'iii  \.  U'tl.h,  4  My.  &  Cr.  346.  See 
l>(((rlc  V.  JInH,  3  Ku.ss.  I,  f(ir  riile.s  a-i  i"  priurily  in  regard  to  cho.ies  in 
action. 

(i')  Richtr(h  V,  I'/at'l,  Cr.  &  i'l;.  79  at  84,  Cottenbam,  0,  Limerick 
Co,  V.  (/Fcrrull,  i  Ir.  Jiir.  93. 
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of  the  lieu  by  the  insurei's.      But  it  is  doubtful  whether 
such  a  lien  could  be  enforced  by  suit  at  all  (x). 

Lien  of  veudur  and  right  to  stop  in  transitu  do 
not  entitle  the  vendor  to  the  proceeds  of  policies 
oflected  by  the  purchaser  on  the  goods  sold  (//). 

Where  an  unpaid  vendor  who  is  insured  recovers 
from  the  insurers,  the  insurers  are  entitled  to  his  lien 
as  against  the  purchaser,  and  if  the  vendor  recover 
from  the  purchaser  too,  he  must  refund  the  insur- 
ance (:■). 

Where  a  policy  granted  to  a  por.son  domiciled  out- 
side the  jurisdiction  is  deposit od  with  a  person  within 
the  jurisdiction  to  answer  a  di'bt  incurn-d  ])y  a  contract 
made  within  the  jurisdiction,  a  lien  theivon  will  Ix* 
actpiired  by  the  depositee,  and  will  not  be  alfected  by 
the  bankruptcy  in  his  own  domicile  of  the  depositor  {n). 

Where  a  creditor  has  his  debt  seeiu'cd  by  a  policy 
and  guaranteed  bv  a  siu-etv,  and  also  has  a  lien  on  the 
j)olicy  for  another  debt,  the  surety  is  lujt  entitled  to 
the  policy  on  paying  the  tlebt,  but  his  rights  are 
subject  to  the  lii'n  (/'). 

When  a  [joliey  ilrojts,  the  lien  drops  with  it  (r). 

If  the  mortgagor  after  bankrujjtey  [jays  premiums 
to  keep  up  a  mortgaged  policy,  such  jtayment  is  in  the 
Jialiii'e  of  siii\age,  and  he  has  a  lien  on  the  policy  tor 
the  iimount  paid  (7;. 


(.<•)  SUdinan  v.   \\\hh,  4  My.  &  Ci.  },\u.     ' 'utunhani,  C,  iSjfj. 


(,'/)  h 


itriiiii!"iii 


V.  .V/<(,-.'/,  _)  fli.  A.  5.S8,  i()  W.  H.  t02S,  L\mm  (iSfjS), 


(li>tinyiii>hinu   W'urrnll  v.  ./iiliii.'<')i).  2  .Jiic.  it  W.  ^14 
(.:)  CiisUl/'iiii  \.  /'/1.7../1,  II  i}.  r..  I>.  jSo,  5 J  L.  .1.  <;.  ]'. 

>.'.  H.  29,  ?i  \V.  1».  557.  per  i5o\vi  n,  L.  ■!. 

{«)   Lc  i'tinrc  \.  i<tillinni,  loMo.  iv.  J'.  ( ',   \, 

(li)  fiin/,n>t/ur  v.   ]\;in,l/„„it<, ,  2^  I,.  T.  <)4,  5  W.  J{.  u,  . 

26  L.  .1.  Cli.  Si,  .l.ttViys  I'c.liey,  20  W.  K.  .S57. 

((•)  JhiMcdl  V.  Wtnld'H  Liijliiiiil,  5  Ir.  C'h.  5^^     Xnrris  \ 

Ills.  Co.,  a  E'l  132,  20  li.  T.  X.  S.  9,511,  17  W.  I!.  954. 


jO(J,  VJ 


L.  T. 


r,i'av.  iS. 


Cdliilo 


('!)  S/i, 


V,  Jlriti.t/i  /.'lu/'iri  Mtthiii/,  14  |v[.  4,  41  L.  .T  C'h.  4' 


26  L.  T.  X.  S.  570,  20  W.  H.  ()2o.      lint  Me  S<t 


inidrrs  \. 


I) 


Ch.  D.  825,  47  L.  .r.  Cli.  3jS,  j8  L  T.  X.  S.  410,  2O  W.  K,  397. 
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CHAPTER  XIX. 


CONFLICTING      CLAIMS. 


When  conflicting  chdnis  are  made   on   an  insurance  wiien 

company  in  respect  oF  a  policy,  the  proper  procedure  ghouia"^ 

is  to  interplead  (a),  and  not  to  pay  into  court  under  interplead  .and 

..,,,.  .        not  pny  into 

the  Trustees'    Jielief  Act   [h),  tho    insurers  not  being  court,  umle. 
trustees  or  stakeholders,  but  debtors. 


10,  II  Vict. 
c.  96. 


The  practice  of  paying  into  court  under  that  Act  has 
been  ol'tL-n  used  (c),  until  Jessel,  M.  ]{.,  pointed  out  that 
unless  the  policy  was  a  trust  policy  the  Act  did  not 
apply. 

Tho  insurers  cannot  interplead  if  they  liave  any 
adverse  claim  in  respect  of  the  sulyect-matter  ((/).  In 
Ireland  it  has  been  held  that  they  cannot  interplead 
if  one  claimant  otlers  a  suilicient  indemnity,  and  tliat 
if  ho  od'ers  indemnity  and  they  are  not  satislied  they 
should  pay  into  court  under  the  Trustees'  llelief  Act  (c). 

Wlu-n  an  action  is  commenced  by  a  claimant  on  a 
policy,  if  it  is  not  so  framed  as  to  bring  the  other 
claimants  before  the  court,  tho  insurers  may  interplead 
and  have  the  lirst  action  stayed  (y  ). 

An  oiler  h^houl!  be  made  to  pay  interest  on  tho 
policy  moneys  (//),  siiice  a  policy   bears  interest  under 


{it)  S(<-  I'nuliiifiitI  V.  Thomas,  3  Ch.  Api>.  74,  37  L.  .1.  Cli.  202,  16 
W.  R.  470. 

{b)  U.'iyciick's  rulicN,  I  (  li.  J).  Cii,  45  L.  .1.  (  li.  247,  (iis.iijpmviiij; 
re  I'nitcil   Kingdom  liitV,  y\  I5iav.  4')^  13  W.  K.  645,  24  W  .  li.  291. 

(f)  Vliiijiinnn  v.  LfxtKU-d,  17  W.  H.  359,  Wtbh's  I'nlic-y,  2  ]vj.  45(1, 
15  \V.  K.  52(),  Cnblir's  WA'wy.  15  W.  \{.  29. 

(d)  B'vjiiiild  V.  Aiidlmid,  11  ."^iiii.  23,  30(1840),  Slindwcli,  V.-C. 

(e)  Chairman  v.  Bcstrntrd,  17  W.  K.  359,  1SO9,  U'llugau. 
(/)  PriidDdial  Co.  v.  Thomas,  supra, 

(9)  Biynvld  V,  Audland,  supra. 
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Limitation 
of  suit. 


3  anil  4  Wm.  IV.  c.  42,  s.  28  (A),  for  it  would  seom 
that  submission  to  pay  tlio  moneys  to  the  persons  found 
to  be  entitled  will  not  remove  the  oblij^ation  to  pay 
interest  even  ii'conilicting  claims  through  no  I'ault  of  the 
insurers  delay  such  payment  (/),  unless  any  arrangement 
has  been  come  to  that  the  money  should  not  bo 
invested  or  brought  into  court  (/.). 

If  the  insurance  company  })ay  under  decree  moneys 
payable  under  a  lost  policy,  such  decree  is  sutlicient 
indemnity  (/). 

The  insurers  can  safely  pay  a  trustee  of  a  policy  even 
if  under  the  trust  he  has  no  express  power  to  give 

recei])ts  (///). 

The  authorities  conilict  as  to  whether  a  policy  can 
bo  taken  in  execution  under  a  //.  j'n.  In  Ireland 
it  has  been  held  that  a  policy  of  life  insurance  is  not 
such  a  security  for  money  ns  can  be  taken  l)y  the 
slierlir  (//).  In  England  the  contrary  has  been  held  («); 
but  the  Irish  case  was  not  cited  to  the  court,  and  in  the 
latest  case  in  Ireland  {[>),  the  coiu't  fully  tliscussed 
both  authorities,  and  followeil  the  previous  Irish  decisiou. 
Canadian  pulicies  usually  provide  that  a  fire  insurance 
shall  cease  on  the  property  being  taken  in  execution. 

The  American  view  as  to  limitation  of  suit  is  that 
the  time  runs  from  tlu'  time  whoi  the  loss  Ijecomos 
payable  by  the  terms  uf  the  policy,  unless  the  policy 
clearly  shows  that  the  time  intend jd  was  the  happen- 
ing of  the  lire  (7). 


»HI 


(/()  JIushiKin  V.  Mdiymi,  5  Sim.  OJ5  (i^^j). 

(/)  French  v.  Jini/,il  r.xrliiiinjr  Co.,  6  Ir.  Cli.  523. 

(/•)  SaUK,'  caso  mi  aiipral,  7  Ir.  Cli.  5.13  (ll^j^). 

(/)  l-^iKjIond  V.  Tmhyiir,  1  lv|.  544,  55  lii'av.  256,  35  L.  .1.  Vh.  3S6, 
foUdwin^-  CruhiU  v.  Font,  25  1j.  .J.  (Cli.)  552,  4  W.  K.  4J(',  2  .lur.  N. 
S.  436,  ill  prefcrcnco  to  lUii^lnum  v.  Moiymi,  xiiira. 

(ill}  FwHic  V.  .yiniiilir,  6  h;  lv(.  137.      /•'-/•'/  v.  /,'//"•/,  4  Ir.  C!i.  342. 

(11)  AUniac  v.  Dure;/,  5  Ir.  Cli.  U.  56  (1S55). 

(")  >^t(ibie  V.  Cuiriiii,  2<)  Jkav.  63/,  30  L.  J.  Cli.  SS2,  4  L.  T.  X.  S.  O05, 
9  \V.  K.  Soi. 

(p)  Sargoant'ri  Trusts.  7  L.  K.  (Ir.)  66. 

{'l)  I'^Ui.ii  V,  Niagara  Fire  Iiid.  Co.,  42  Am.  Kop.  297,  89  X.  Y.  315. 
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COMPAMES. 

TnK   mode   in  whicli   an   insurance  company  is  con-  WLat  drpcnds 
stituted  determines  the  nninnor  in  whicli   it  shall   sue  oon?i'anj-s  "^ 
and  bo  sued,  and  the  character  of  the  liability  of  its  <="'"*titution. 
members.       But  whatever  the   means  bv   which  such 
company  is  constituted,  its   powers  and  liabilities,  and 
the  method  of  its  management,  are  peculiar  to  itself, 
and  arc  determined  by  the  particular  provisions  of  tho 
statute,  charter,  or  other  instruments  under  which  tho 
company  is  created.      These  provisions  are  important 
to  shareholders,   policy-holders,  and  all  other  persons 
having  dealings  with   the  company;    because  l)y  tho 
registration  now  necessary  under  the  Companies  Act, 
18C2,  all  persons  arc  deemed  to  have  notice  of  them. 

Insurance  ofllces  may  Ite  classilied  irrespectively  of  Classification, 
tho    manner    and    nature    of    their    constitution    as 
follows : — 

I.   rroprietary  oftices  whicli  are  joint-stock  ])artncr-  rroprletary. 
ships,   with  a  subscribed    or  guaranteed    capital,   tho 
partners  wherein  absorb  the  whole  profits  of  the  under- 
taking. 


.1.  Ch.  JS6, 
.  2  .liir.  .\. 

r.  Ch.  3  ,2. 

'•  ^'^  •"^.  005, 

^'.  V.  315. 


2.  Ofliccs  set  np  for  profit  to  the  shareholders,  but  Mixed,  in 
which  also  givo  the  policy-holders  certain  advantages  iioL^crs 'share 
in  the  way  of  a  share  of  tho  profits,  usually  called  a  l^ofits. 
bonus  or  a  periodical  rebate  in  the  amount  of  their 
premiums  ;   but  they  do  not  admit  the  policy-holders  as 
partners,  nor  render  them  liable  as  such. 
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These  mixed  companies  are  the  most  common,  in  fact 
the  late  Lord  Justico  James  said,  *'  l^veiy  life  assurance 
society  is  substantially  and  materially  a  mutual  lite 
assurance  society.  The  method  by  which  it  is  intended 
to  provide  lor  the  payment  of  the  sums  secured  by  tho 
policies  is  by  investing  the  premiums  and  accunnilating 
the  money  so  as  to  forni  a  fund  out  of  which  the  claims 
are  ultimately  to  be  satisfietl.  'J'ho  capital  of  tho 
shareholders  and  tho  sums  which  tho  shareholders 
undertake  and  nudco  themselves  liable  to  pay,  are  in 
truth  only  a  guarantee  against  the  possible  contingency 
of  tho  accumulated  insurance  fund  being  found  iusulli- 
cient  •'  {«). 


.5-:: 


5; 


Mitmii.  3.   Onices  established  for  mutual   insurance,  where 

tho  policy-holders  are  thenisclves  the  proprietors,  and 
where  tho  principal  object  of  the  society  is  rather  tho 
protection  of  its  members  against  loss  than  tho 
acquisition  of  profit.  It  was  therefore  doubted  whether 
such  an  association  required  registration  under  tho  Joint 
Stock  Companies  Act,  1862,  but  the  necessity  Ibr 
registration  has  since  been  judicially  determined  (/^). 

Friendly  societies  are  also  for  the  purpose  of  mutual 
insurance. 

C'oinpanits  4-  OHiccs  Set  uj)  ])y  tlio  Stato  to  encourage  provi- 

statute^'^'^''^^    denco  and  thrift,  r/:..  the   Government  Insurance  and 

Annuity  Department,  ami  the  special  modes  of  insurance 

provided  l)y  Acts  of  I'arliament  I'or  departments  of  tho 

Civil  Service,  and  in  India  (»). 


Kind  of 
companies. 


Except  those  risks  which  are  taken  by  underwriters 
at  Llovds',   the  whole  of  the  insurance   business  other 


(rO  Cram's  Ca-o,  i  Cli.  D.  3^1,  45  L.  J.  Cli.  321,  },},  L.  T.  \.  S.  766. 

\h)  lie  Padstow  Total  Lo^s  Association,  20  Cli.  1).  137,  5 1  L.  J.  Cli. 
344,  45  L.  T.  X.  S.  774,  ^o  W.  K.  326. 

(r)  Bolila-o  V.  Jf.h'./.C,  li  If.  L.  C.  .105.  Uiulrwood's  cas<',  4 
L.  R.  4  H.  L.  580.  Kdwunlx  v.  Wnnlni,  i  A.  C.  2S1,  9  Cli.  Aiip. 
495.  Kobertson's  case,  12  Moore  P.  C.  400.  Jjariis  v.  Trustees  of 
Madras  Fund,  12  Moore  P.  C.  403  n.,  7  Mooro  Ind.  App.  364  n. 
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T.  X.  s.  766. 
51  L.  J.  Cli. 
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V.  Trustees  of 
56411. 


than  mariuo  is  carried  on  by  companies  most  tliougli 
not  all  of  which  aro  incorporated.  Tho  continuousncss 
of  corporate  existenco  is  favourable  to  tho  assured  (</), 
and  the  business  itself  being  reducible  to  a  routiiu' 
and  system  is  esjiocially  suitable  for  a  joint-stoeU 
partnership  («). 

The  various  companies  which  carry  on  insurance 
business  have  been  constituted  in  ditlerent  ways,  and 
the  form  and  mode  uf  their  constitution  is  still  to  some 
extent  important  as  determining — (l)  rights  iiitirse  of 
the  joint  stock  or  shareholders,  (2)  the  powers  and 
mode  of  contracting  given  and  prescribed  to  the 
company,  (3)  the  extent  of  the  shareholders'  liability  on 
the  contracts  nuide,  (4)  the  manner  of  suing  thereon, 
(5)  the  means  of  enforcing  judgment  thereou. 

The  modes  in  which  existing  insurance  companies  Formation  of 

,  1  /.  1  companies, 

have  been  lormed  aro —  ^ 

A.  By  deed  of  settlement. 

B.  By  royal  charter. 
c.  By  special  statute, 

D.  By  letters  patent. 

E.  Under  tho  various  Companies  Acts. 

These  different  rcnles  of  creation  produced — 

(1.)  Mere  coma  on -lavs'  partnerships. 

(2.)  Corporations. 

(3.)  Quasi  corporations,  suing  by  and  being  sued  in 
the  name  of  one  of  their  members  (/),  or  a  registered 
public  officer. 


(d)  See  Adam  Smith's  Wealth  of  Nations,  p.  340  edn.  by  M'CuUoch, 
Bk.  V.  c.  I,  a  I. 

(e)  2  Stephen  Comm.  1 26  (8th  ed.) 
(/)  7  Wm.  IV.  and  i  Vict.  c.  73,  s.  3. 
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(4.)  Joint-stock  companies  registered  and  incor- 
porated under  tlie  Companies  Acts. 

The  first  cliarters  granted  to  insurance  companies 
were  given  under  permission  by  statute. 

These  charters  were  in  tlie  nature  of  monopolies, 
whence  the  need  to  apply  to  Parliament  for  authority 
to  grant  them. 

Few  charters  seem  to  have  been  granted  to  any 
insurance  company  by  the  Crown  independently  of 
Parliament  ([/). 

By  6  Geo.  I.  c.  18,  Parliament  empowered  the  king 
to  grant  two  charters,  constituting  two  marine  insur- 
ance corporations  (A),  and  forbidding  all  other  corpo- 
rations for  mai'ine  insurance.  The  purpose  of  this 
Act  was  to  create  two  solvent  insurance  companies,  and 
to  suppress  all  bubble  companies  and  bodies  presuming 
to  act  as  corporate  bodies  without  legal  authority  (/). 

The  corporations  remain,  but  their  monopoly  has 
been  removed. 


Constitution  The  Special  statutes  under  which  certain  insurance 
SpeciTi ""'*'*  associations  are  formed  have  the  effect  of  cliarters, 
statutes.  and  clothe  such  companies  with  all  the  attributes  of 

corporations. 

Very  few  insurance  societies  have  actually  been 
formed  by  a  private  Act ;  but  many  societies  already 
existing,  but  unincorporate,  have  found  it  advantageous 
to  apply  for  and  to  obtain  incorporation,  more  especially 
those  domiciled  in  Scotland. 


Letters 
Patent  Act. 


By  the  Letters  Patent  Act  (Z)  the  Crown  is  empowered, 


{g)  6  Geo  I.,  c.  18,  preamble  of  6  Geo.  IV.,  c.  37. 

(h)  S.  12. 

(0   S.  18. 

{k)  7  Wm.  IV.  and  i  Vict.  c.  72. 
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on  the  application  of  any  company  formed  by  deed  of 
partnership,  to  grant  to  such  a  company  letters  patent, 
authorising  it  to  sue  and  be  sued  by  an  officer  named 
for  the  purpose,  and  by  such  letters  patent  to  limit 
the  liability  of  the  members  of  the  company. 

The  company,  on  obtaining  this  privilege,  comes 
under  certain  regulations  as  to  the  registration  of 
various  particulars  connected  with  its  constitution  and 
other  matters  pointed  out  in  the  Act. 

This  Act  is  not  compulsory  but  permissive,  granting 
a  privilege  to  those  who  choose  to  apply  for  it.  It  is 
still  in  force,  but  applies  only  to  companies  formed 
before  September  8,  1844,  when  the  Joint  Stock  Com- 
panies Act  was  passed  (1), 

"  The    leading    purpose  of   the    first  Joint    Stock  <5^3ect  of 

•  *  /     N  Joiut  stock 

Companies  Act  (?■/)  was  to  enable  a  permanent  Companies 
compau}',  consisting  of  changing  shareholders,  to  make  ^ " 
binding  contracts,  and  sue  and  bo  sued,  and  do  all  the 
acts  necessary  for  carrying  on  a  trade.  The  preamble 
expresses  an  intention  to  invest  them  with  the  qualities 
and  incidents  of  corporations  with  some  modifications, 
and  subject  to  some  provisions  and  regulations  "  (??.). 

Every   assurance   company   or    association    for  the  7,  8  Vict.  c. 
n  •  T  .     ^  10,  §2,  1844. 

purpose  01  assurance  or  insurance  upon  lives,  or  against 

any  contingency  involving  the  duration  of  human  life, 

or  against  the  risk  of  loss  or  damage  by  fire  or  by 

storm  or  other  casualty,  or  for  granting  or  purchasing 

annuities  on  lives,  and  e  v  cry  institution  enrolled  under 

any  of  the  Acts  of  Parliament  relating  to  Friendly 

Societies,  which  institutions  shall  make  assurances  on 

lives,  or  against  any  contingency  involving  the  duration 


(/)  Taylor  on  Joint  Stock  Companies,  p.  910  (1847). 
(m)  7  &  S  Vict.  c.  no. 

(«)  Privce  of  Wales  Ins  Co.  v.  Hardinfj,  E.  B.  &  E.  183,  217,  27  L. 
J,  (Q.B.)297,  4  Jur.  N.  S.  851. 


r 


r1 


S.jpii.» 
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of  liurnim  lifti  to  lui  (;xl,(;ul,  upoii  ono  lifl;,  or  for  uriy 
ono  \U'.v»<)t\  to  an  ji.rn(jiint  (;.\(:i;(!(!in;^  ^200,  vvhclhcr 
Hiicli  (;orii|)!irii(!S,  socirtics,  oc  iiist.ii.iil  i'dis  hIiuII  Iji) 
.Joint  (Slock  (jorn|)!iiii<!S  oi'  Miil,ii;i,l  Assiir;iii(;(!  Soci'-t.ii;;; 
or  hotli,  was,  il' ('staMislicd  a('li-i'  lla;  comnifiiicciijimr  (A' 
7,  H   \'i<-\.  c.    I  I  I'j,  s.   2,  lioiinil  lo  rc'^'islcr  t  lii!i'(-iiti(|i:r. 

TnsiiraiKK^  f;oinpaiii«fH  ro^n'stcivMl  nndtjr  7,  H  Vici .  c, 
I  10,  parlak'o  of'corporatf;  powfM's  wit.li  Hcvoral  iii(;i(|ci)l:s 
of  partncrHliijt,  and  liavi;  \)CA;\i  t(-rnicd  quasi  corpora- 
tions ((/).  Jiiit  I  ho  privilo;_^'s  <i\'  llio  statuto  nvi- 
accorded  ordy  to  tlioso  rc;.rist('n!d  under  tlio  statute  ; 
mid  if"  r(!f(istration  he  mad'?  as  a.  company,  they  cannot 
art(?r\vards  rf!j_nstr;i'  so  as  to  lead  the  \v<jr|(l  to  sii[)po,se 
tlieni  u  (;orpoj'ation  ( />). 

A  company  formed  and  duly  ren-i -icjvd  under  the 
first  Joint  Stociv  (lomitanies  7\ct,  (y,  y,  \'iet.  i  1  oj 
for  tlie  j)urpos(5  (jf  insurance;,  and  ii.l.-o  for  the  p-rantin^ 
of  endowments,  annuities,  assurance-s  durin^^  sickness, 
uud  loans,  is  an  insuivmco  company  witliin  20,  21  \'i(,,. 
c.  14,  H.  27,  :ind  can  sue  witliout  boin^  ivjjfist  ;n;d  under 
tlio  Joint  Stock  Compariir;s  Acts,  1856-57  ('/), 


C'ompaiiiui  CfirtuMi  inHnranc((  compani(!H  Were  excepted  from  I  lie 

^0^'*'"*  ^'"'""  f'''^^  •^"'"''  ^^"'■'^'  Companies  Act,— (i.)  In  rosj)ect  of  the 
tim(!  (jf  tlieir  <orniation,  if  tli(;ir  lormation  was  ])(t<i\n\ 
before  Sept.  5,  1844,  they  could  not  )je  complet(;ly 
ref^istercd  or  Ijroii^dit  Csec.  59)  within  tlio  Act  (/•) ; 
(2.)  If  incorporated  liy  Charter  or  Act  (>{'  Parliament ;  or 
(3.)  If  autliorisod  by  lett(!rs  patent,  or  statute  to  suf;  !tnd 
bo  Huod.  And  companies  form(;d  aftei-  tlio  Act  could, 
thou^li   within    the   definition    of   a  company   tlien.'iii, 


Cornjmiiy 
uiititiv  7,  8 
Vict,  c.  110. 


(o)  JUdlnj  V.  PljiMovth  <J<).  2  I'lx.  711,  I'urkc,  IJ,  JJrico'H  Ultra  Virm, 
p.  12. 

(7))  Urn.  V.  W/iifiiinnih,  19  L.  J.  Q.  15.  185. 

(7)  London  and  Provincial  Provident  Sucidij  v,  Ashton,  12  C.  B.  N. 
H.  709,  723,  1 1  W.  li.  152,  7  L.  T.  N.  S.  530.  '.S«;e  also  25  &  26  Vict.  u. 
89,  B.  3. 

(r)  Taylor  ou  Joint  Stock  CijiuytxtwiH,  115, 


roMI'AMKH. 
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ft),  or  for  any 
200,  vvlicl.hcr 
liiH  nliall  Ij.j 
nco  SocictioH 
ii':li(:f;jm;iil,  of 
I  lM;t'fiui(|i:f, 

7,    y>     Vlri.  r., 

jral  iiiri(|i-tjl:-j 
i.'isi   corjjora- 

Hf.afjifo  ,•))•(- 
Iho  ,sf,al,iif(-  ; 

tJiey  carmof; 
1  to  Hiippij.se 


I     miflej-     fill; 

\'i''t.    I  I'j) 
li"  f.Taiif iiit( 

20,  2  I  Vi(.i . 
-it ; red  under 

''d  from  I  lie 
ispect  of  the 
was  he^^lMl 
coniphjtfily 
lio  Act  (r)  ; 
liarrient ;  or 
r;  to  sue  and 
I  Act  could, 
ny  therein, 


'h  f/ltru  Vinf, 


n,  12  C.  B.  N. 

;5  &  26  Vict.  c. 


avoid  tJK!  nefid  of  ni^dsterin^  iliereundiu-  ]jy  o})tainin;:r 
a,  eliarter,  private  Act,  or  ]ett(;r:-i  patent,. 

It)  conse'|iieiice  (A'  this  exclusi'm  of  assiirance  corn- 
paiiies,  many  have  sinci;  h;id  to  '/i)  i<>  ra,rlianjent  i'ov 
priv.'il''  Acts. 

Tile  Oonif)aiii''s  Act,  1HO2,  enfMrc(;.s  nj^dstration  uii  <'<>wi>:iuhtH 
tliose  conipauii-H  which  liavi;  h<;eii  rcii'ii-icvcd  umler  tlie  i,rj'<l<;r  7,  « 
oM.T  Art    7,   y,    \'ict.  c.    J  10  (::),   :md  the   elfert  of  Huch  ^'''-^' ''•   , 

'    '  '"  1  I'J,   IflUHt 

r(!j/istrat  ion  i-  cxncily  thi-  :-;i,n)e  as  if  the  cornjjany  lia'l  i<;-ii;;,'iNter. 
Ijceii  foiwned  !uid  vohinl;ifily  i'e;_^i.sf (;i'e(|  uijiler  tlie  hiter 
Art  (/;. 

I'lvery    insurance   company  fornu-d    f-ince    2nil    Xov.  AVliiit 
l.';r;2  mu-t   he  re^ri-lered  under  the  Act.  of  1.S62  (n).   I'mim  n;giMir;r 

Uri'ii:!- 

roninaiMi'S  whicli  out/ht   to  ha,vc,  hnt   liave  not  i'e"i.s- V"!"''',?i"''* 
tcrcil  !i-  reijiiircd,  are  under  the  di,sa.}ii!it  ics  fd' section 
2IC),  !ind  cjinnol   su';  ;it   hiw  or  in  cfjuily,  nor  i-vi'U  pre- 
Heiit  a.  petition  lor  their  owi;  wiiKlinf.'  nj)  d-). 

JJi'fiadly  S|)eak-inj/,  hy  the  <'.'ompanies  Act,  1HO2, 
section  22,  t lie  h'O'i-hil  ure  intendeil  (Ii;it  all  conimercial 
iuiilert;ikin</s,  consistinj.^  of  more  than  ten  jjersons, 
s1;irte(|  iil'tcr  the  crimnieneernent,  of  thai;  A(;t  sliouid 
he  rc'/istered.  And  mutuid  insurance  associations, 
jirovidin;^  tluif  tlie  liahility  should  l;e  several  only, 
ari!  (V)inmerci;il  umlertakin^rs  foi-  tlie  ac'juisition  of 
^'ain  within  I'u!  Act,  and  nnist,  kr;  rej.o'sf o'cil  under 
it;  and  il"  not  so  I'e^dstei'ed  are  i]]f!j.^al  associations, 
and  cannot  he  wound  \i[>  under  section  199  of  tho 
Act  (,r). 

(,f)  25,  26  Vict  <:.  S9,  H.  209. 

(/«  i{;.iiis;iy'«  (.',i,-.-,  3  (Jli.  J).  388,  4G  L.  .1.  <'!,.  411,  35  L.  T.  N.  H. 
C54,  25  W.  i{.  279. 

(")  2:;,  2O  Vii;l.  <;.  X9,  .".  4,  A'/'/,/'  II;iivi''n  ■,  lo  f:li.  Aj.ji.  5415  li'/t'.-, 
7v-  I'ailHtiiw  AKKi)t;iatioi.,  20  ('A\.  i ).  137,  51  li.  .J.  Cli.  344,  45  L.  T.  N.  S. 
774,  30  W.  R.  326. 

(r)'  /^  Wal-rlo,,  Life  Cu.  3r  li.uv.  5S6,  32  F..  .1.  Ch.  370,  11  W,  1{. 
134,  7  L.  'I'.  .\.  S.  459,  9  Jiir.  \.  S.  291.  /;'"//,;(  v.  //onj.cr,  i  <^.  B.  I). 
45,  33  T-  T.  N.  S.  374,  24  V/.  K.  22^,. 

[j-]  (Jory  and  HawkMlcy'M  Ca><<',  3  f'li.  j).  522,  32  T..  T.  N.  S.  525,  23 
W.  K.  <jyj,  .J.•H^,.;1,  M.  li. 

/ 
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THE  LAWS  OF  INSURANCE. 


Deeds  of 
settlement 
open  to 
inspection. 


■—"1 


All  companies  registered  under  tlic  Companies  Acts, 
1862,  deposit  with  the  registrar  copies  of  their  deeds 
of  settlement,  and  thereby  the  same  are  made  available 
for  public  inspection. 

All  companies  not  so  registered  arc  bound  to  print 
their  deeds  of  settlement,  and  to  supply  tlicm  on  de- 
mand to  every  shareholder  or  policy-holder  for  not  more 
than  2s.  6d.  (//) 

The  effect  of  the  compulsory  registration  aforesaid 
is  to  put  the  insurance  company  so  registering  within 
all  the  rules  and  regulations  of  the  Act  of  1862. 

For  the  purpose  of  that  Act,  any  company  which  is 
not  concerned  solely  in  the  business  of  insurance,  but 
carries  on  therewith  any  other  business  or  businesses, 
is  deemed  an  insurance  company  (:). 

Any  company  registered  under  othtr  Acts  ante- 
cedently to  the  passing  of  the  Act  of  1862,  is  an 
unregistered  company  within  section  1 99  of  that  Act. 
In  Bowes  V.  Tlic  Hope  Life  Lisurance  Oonijxni]/  (a),  the 
Act  was  applied  to  a  company  formed  in  1852,  and 
registered  under  the  Act  of  1844  (7,  8  Vict.  c.  1 10), 
but  which  had  ceased  to  carry  on  business  in  1855. 

The  distinction  between  corporation  and  unincor- 
between  poration  seems  now  immaterial  (b).     The  only  distinc- 

unincorporate  tion  according  to  Truro,  L.  C.  (c)  between  unincorporated 
companies  constituted  by  deed  and  corporate  asso- 
ciations constituted  by  Act,  is  that  regulations  in  the 
latter,  altering  the  legal  character  or  incidents  attached 
to  certain  property,  are  valid  in  the  other,  but  only 
binding  between  the  parties. 


Effect  of 
registration. 


What  is  nn 

insurance 

company 

under 

Companies 

Act. 


What  is  an 

unregistered 

company. 


Difference 


(2/)  33.  34  Vict.  c.  61. 
(2)   See  s.  3. 
(a)  n  H.  L.  C.  389. 

(6)  Cotton,  L.  J.,  in  Ashworth  v.  Mun»,  15  Ch.  D.  363,  375,  28  W.  R. 
96s,  50  L.  J.  Ch.  107. 
(c)  Myers  v.  Perxgal,  2  Do  G,  M.  &  G.  599. 
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"  It  is  obvious  "  (said  Lord  Wensleydale)  "  that  the 
law  as  to  ordinary  partnership  would  bo  inapplicable  to 
a  company  consisting  of  a  great  number  of  individuals 
contributing  small  sums  to  the  common  stock,  in  which 
case,  to  allow  each  one  to  bind  the  other  by  any  con- 
tract which  he  thought  fit  to  enter  into,  even  within 
the  scope  of  the  partnership  business  (d),  would  soon 
lead  to  the  utter  ruin  of  the  contributories.  On  the 
other  hand,  the  Crown  would  not  be  likely  to  give 
'hem  a  charter  which  would  leave  the  corporate  fund 
t  R  only  fund  to  satisfy  the  creditors.  The  legislature 
then  devised  the  plan  of  incorporating  these  companies 
in  a  manner  unknown  to  the  common  law,  with  special 
powers  of  management  and  liabilities,  providing  at  the 
same  time  that  all  the  world  should  have  notice  who 
were  the  persons  authorised  to  bind  all  tho  shareholders 
by  requiring  the  co-partnership  deed  (of  settlement  or 
articles  of  association)  to  be  registered  (r)  and  made 
accessible  to  all,  and  besides  including  some  clauses 
as  to  the  management.  All  persons  must,  therefore, 
take  notice  of  the  deed  and  the  provisions  of  the  Com- 
panies Acts  in  force  for  the  time  being.  If  they  do 
not  choose  to  acquaint  themselves  with  the  powers  of 
the  directors,  it  is  their  own  fault,  and  if  they  give 
credit  to  any  unauthorised  persons,  they  must  be  con- 
tented to  look  to  them  onh",  and  not  to  the  company 
at  large.  The  stipulations  of  the  articles  of  association 
or  the  deed  of  settlement  which  restrict  and  regulate 
their  authority  are  obligatory  upon  those  who  deal 
with  the  company,  and  directors  can  make  no  contract 
so  as  to  bind  the  whole  body  of  shareholders,  for  whose 
protection  tlie  rules  are  made,  unless  they  are  strictly 
complied  with.  The  contract  binds  the  person  making 
it,  but  no  one  else.  Those  provisions  which  give  to 
the  directors  discretionary  powers  of  management  do 
not  affect  svrangers,  and  the  shareholders  are  bound  by 


Reason  for 
incorporating 
by  statute, 
per  Lord 
Wensleydale. 


All  persons 
have  notice  of 
contents  of 
deed  and  Acts. 


Directors'  acts 
ultra  vires 
not  binding. 


Discretionary 
powers  of 
directors. 


375.  28  W.  R. 


(d)  Ernest  v.  NichoUs,  6  H.  L.  C.  401,  Wonsleydtale.     Balfour  v. 
Ernest,  5  C.  B.  N.  S.  601,  28  L.  J.  C.  P.  170. 

(e)  Companies  Act,  1862. 
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THE  LAWS  OF  n'SURANCE. 


Effect  of 
directory 
conditions. 


the  exercise  of  the  discretion  which  they  have  consentetl 
to  give.  Other  stipulations  are  directory  merely,  and 
do  not  constitute  conditions  to  the  exercise  of  the 
powers,  but  they  form  the  subject  of  an  action  by  the 
shareholders  against  the  directors  for  their  breach  of 
covenants  expressed  or  implied  in  the  deed,'"  &c. 


The  doctrine  as  above  laid  down  by  Lord  Wcnslcy- 
dale  (/)  has  been  steadily  followed,  but  with  a 
tendency  to  treat  matters  as  directory  which  Lord 
Wensleydale  would  probably  have  considei*ed  essential. 


(Z 


•) 


■-•"1 


Informal 
affixing  of 
company's 
seal  by 
director. 


What 

provisions 

directory. 


Powers  to 
grant  policies. 


Thus  in  Prince  of  Wales  Assvrnnce  Company  v. 
Harding  (g),  where  a  policy  was  made,  sealed,  and 
executed  by  three  directors,  as  required  by  the  deed  of 
settlement,  but  without  an  order  for  the  affixing  of  the 
common  seal,  and  was  signed  by  three  directors  and  the 
manager,  as  also  required,  the  Court  of  Queen's  Boneli 
held  that  the  simple  omission  cf  such  a  formality  did 
not  annul  the  deed,  the  provision  being  merely  directory. 
And  generally  all  "  formalities,  &:c,  which  relate  merely 
to  the  internal  arrangements "  (Jt)  of  the  insurance 
company  will  be  deemed  directory. 

And  on  this  principle  a  policy  issued  by  persons 
purporting  to  be  directors  has  been  held  binding  when 
the  real  directors  could  have  obtained,  but  did  not  seek 
an  injunction  (i)  against  the  ostensible  directors. 

The  chief  powers  taken  by  an  insurance  company  are 
— ( I )  to  grant  policies,  &c.,  against  particular  risks,  and 
accept  premiums  therefor,  (2)  to  invest  the  premiums 


(/)  Ernest  v.  Nicholh,  6  H.  L.  C.  401. 

{g)  E.  B.  &  E.  183,  27  L.  J.  Q.  J5.  297,  4  Jnr.  N.  S.  851. 

(h)  See  re  Athenaeum  cxpte  Eagle  Co.,  4  K.  &  J.  549,  27  L.  J. 
(Ch.)  829,  6  W.  R.  779.  Gi.don  v.  Sea  Fire  Co.,  i  H.  &  N.  599,  26 
L.  J.  Ex.  202.  Braiinstein  v.  Accidental  Death  Co.,  l  B.  &  S.  782,  31  L. 
J.  (Q.  B.)  17,  5  L.  T.  N.  S.  550,  8  Jur.  X.  S.  506. 

(i)  Re  County  Life,  5  Ch.  App.  288,  39  L.  J.  (Ch.)  471,  2  L.  T. 
N.  S.  S37,  18  W.  R.  390. 
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549,  27  L.  .T. 
&  N.  599,  26 
:S.782,3iL. 

^71,  2  L.  T. 


so  received  in  manner  most  profitable  to  the  company  Invest 
and    compatible    with    their    obligation.^   as   insurers.  P'*'"'"™'- 
The  other  powers  taken  are  merely  incidental  thereto, 
and  if  not  contained  in  the  deed  of  settlement  may 
often  bo  implied  therefrom. 


RDies 


Companies  must  confine  themselves  to  business  in  Compat 
accordance  with  their  declared  purpose.  For  example,  conform  ""'* 
a  proprietary  company  being  a  joint-stock  partnership,  its  con- 
the  whole  of  the  profits  of  which  are  divisible  amongst 
the  shareholders,  cannot  grant  a  policy  participat- 
ing in  profits,  nor  can  a  mutual  company  grant  a 
policy  creating  no  liability  (A).  But  by  the  constitu- 
tion of  the  company  or  statute  special  means  may  be 
provided  for  shifting  a  company  from  one  class  to 
another. 


In  ;i  mutual  insurance  association,  policies  cannot  Mutual 
be    issued    to    non-members   at  special  or  any  rates,  company^can't 
unless  (i)  the  rules  of  the  association  so  provide,  or i/'^^° P°^i"®* 
(2)  some  means  of  agreeing  to  such  issue  be  provided  members, 
by  the  rules,   and    the    method    tliere    indicated    be 
properly  followed  (l). 

If  such  policies  are  issued  ultra  vires,  the  policy-  Policies  ultra 
holders  are  not  creditors  of  the  association  at  all,  since  not  bind 
the  contract,  not  l^eing  within  the  scope  of  the  agent's  <^o"»P''"y' 
authority,  does  not  bind  the  association  at  all  (m). 

The  persons  who  enter  into  vltra  vires  contracts 
with  an  insurance  company  have  no  right  to  complain. 
They  must  have  had  notice  of  the  nature  of  the  body 
which  was  contracting  with  them,  and  of  course  notice 
of  the  rules  and  regulations  which  form  the  constitu- 
tion of  that  company  (n). 


(k)  Cory  and  Hawksley's  Case,  32  L.  T.  N.  S.  525,  23  W.  R.  939,  34 
Ch.  D.  522. 
(I)  Ibid. 
(m)  Ibid, 
(n)  Ibid.,  and  see  Ernest  v.  NicJiolb,  6  H.  L.  C.  407. 
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How  contracts      The  contracts  of  an  insurance  company  must  be  in 
""^  °'  the  form  prescribed  by  its  constitution  (jj). 

Contracts  incidental  to  the  management  of  the 
company  need  not  bo  by  writing  or  under  seal  (q). 

Contracts  of  insurance  must  not  only  be  evidenced 
in  the  manner  recjuired  by  the  constitution  of  the 
company ;  they  must  also  undertake  permitted  risks, 
and  must  be  in  the  form  prescribed,  if  any  (/•),  and 
contain  the  limitations  of  liability  if  any  required  by 
such  constitution. 


■  n  Canada  In  Canada  all  the  courts  held  that  for  an  insurance 

"^aTno1;°^        Company  to  set  up  the  want  of  a  seal  (prescribed  as 
pleadable.        necessary  by  its  Act  of  Incorporation)  is  such  a  fraud 
as  a  court  of  equity  ought  to  prevent  (s). 

Policy  void  I^^^  '^"  older  case,  while  allowing  that  a  certain  policy 

insurers  bound  ^y^s  void  because  not  in  the  statutory  form,  the  court 

to  issue  .  -  .  i.T        1. 

fresh  one.        deemed  the  insurers  bound  to  issue  a  valid  policy  ot 
proper  date  (t). 


Manager 
granting 
policy 
ultra  vins. 


Where  an  insurance  company  is  incorporated  by  public 
statute,  the  power  of  its  manager  in  relation  to  insur- 
ance must  be  taken  to  be  known  by  persons  insuring 
with  the  company.  And  if  he  make  policies  outside  the 
scope  of  his  authority,  they  will  nut  bind  the  conq)any. 
And  if  by  the  special  Act  the  company  can  only  bind 


ip)  Montreal  Insurance  Cu.  v.  M'Oillivrai/,  13  Moore  1'.  C.  89,  8 
W.  K.  165. 

(7)  Conipanics  Act,  1S67  (30,  31  Vict.  c.  131,  .s.  37).  Uicr  v.  London 
and  Paris  llotd  Co.,  L,  R.  20  Ei].  412. 

{r)  See  in  Tnunton  v.  Rotjal,  2  H.  &  i\I.  135,  t,^  L.  J.  Ch.  406,  10 
L.  T.  N.  S.  156,  12  W.  K.  549.  Eailway  ra«.->tingcrs'  Assurance  Co, 
Act,  27,  28  Vict.  c.  cxxv.  scliodulo. 

(s)  London  Life  v.  Wrijht,  5  Canada  S.  C.  466,  WrijM  v.  I<un 
Mutual,  29  U.  C.  (C.  r.)  221. 

{t)  Par II  V.  Newcastle  Fire  Co.,  8  U.  C.  (Q.  B.)  363.  See  Fowler  v. 
Scottish  Equitable,  28  L.  J.  Ch.  225,  32  L.  T.  119,  4  Jur.  N.  S.  1169,  7 
W.  li.  5,  Prince  of  Walts  Ins.  Co.  v.  Hardin;/,  E.  B.  &  E.  I  S3,  222, 
27  L.  J,  Q.  B.  297,  4  Jur.  N.  S.  851. 
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itself  by  policy,  and  not  by  pai'ol  contract  of  insurance, 
the  power  of  tho  manager  is  restricted  by  this  limitation 
of  tho  power  of  the  principals  (u). 

Speaking  generally,  an  insurance  company,  like  any 
other  company,  is  bound  by  any  deed  under  its  seal  (v), 
unless  fraud  (,'•)  or  illegality  bo  established  (>/).   Illegality  Effect  of  ultra 
will  include  ultm  vires  acts,  since  corporations  and  ^"'" '^°*'* 
analogous  bodies  being  creatures  of  law,  cannot  lawfully 
go  beyond  tho  four  corners  of  their  constitution.     But 
mere  informalities  in  the  exercise  of  their  duties  by 
directors  will  not  invalidate  a  policy  (z),  for  a  deed  of  Of  informal 
settlement  and  a  private  Act  of  Parliament  constituting  ^^  *' 
a  company,  are  to  be  construed  as  a  partnership  deed. 
To  violate  them  may  bo  breach  of  trust  as  between  tho 
directors  and  the  shareholders,  but  acts  not  done  accord- 
ing to  them  may  bind  the  company  {a). 

Where  tho  articles  of  association  of  an   insurance  Appointment 
company  appointed  a  solicitor  to  tho  company  who  was  article" oT  ^ 
to  transact  all  their  legal  business,  and  not  to  be  remov-  association, 
able  except  for  misconduct,  it  was  held  not  to  amount  to 
an  agreement  to  employ  him,  the  articles  being  a  con- 
tract between  the  shareholders  alone,  and  so  far  as 
the  solicitor  was  concerned,  res  inter  alios  acta.     Lord 
Cairns  doubted  whether  tho  clause  was  not  void  as 
against  public  polic}'  (J>). 

The  solicitor  of  an   insurance  company  cannot  in  Solicitor 

cannot  claim 
for  costs 

(u)  Montreal  Assurance  Co.  v.  M'GUUvray,  13  Moore  T.  C.  87,  12S,  as  a  mere 

5  W.  R.  165.  creditor, 
(r)  Afjar  v.  Alhenmuii  Ins.  Co.,  3  C.  B.  N.  S.  725,  27  L.  J.  C.  P.  95, 

6  W.  K.  277. 

(x)  Athcnanm  Ins.  Co.  v.  Poolei/,  3  Do  G.  &  J.  294,  28  L.  J.  Cli.  119, 
5  Jur.  N.  S.  129. 

(y)  Cory  and  Hawksley's  Case,  3  Cli.  D.  522,  32  L.  T.  X.  S.  525,  23 
W.  K.  939. 

(z)  Prince  of  Wales  Ins.  Co.  v.  Harding,  E.  B.  &  E.  183,  27  L.  J.  Q. 
B.  297,  4  Jur.  N.  S.  851. 

(a)  Bill  V.  Darcnth  Railway  Co.  I  H.  &  N.  305.  Baryatc  v.  Shortridye, 
S  H.  L.  C.  297.  Prince  of  Wales  Ins.  Co.  v.  Ilardinj,  supra.  Sperings' 
Appeal,  10  Amer.  Kep.  684,  71  Penn.  St.  il. 

{!>)  Ely  V.  Positive  Assurance  Co.,  l  Ex.  D.  88,  45  L.  J.  Ex,  451,  34  L. 
T.  N.  S.  190,  24  W.  R.  338.     See  Summers  v.  Eldston,  18  Jur.  21  (H.  L.) 
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Debentures 
invalid  wlicii 
in  fraud  of 
company. 


Person  who  is 
party  to  lot 
ultra  vires 
cannot  claim. 


If  risk  takeu 
ultra  vires 
assured  can't 
recover. 


respect  of  his  bill  of  costs  claim  to  be  treated  as  an 
outside  creditor  and  be  paid  in  full,  for  ho  must  l)e 
taken  to  have  the  fullest  notice  and  knowledge  of  tlin 
constitution  of  the  company  and  the  limitation  placed 
thereby  on  the  liability  of  the  shareholders.  If  he  is 
a  shareholder,  the  case  is  still  stronger  (<)). 

If  debentures  ai-o  issued  within  the  powers  of  an 
insurur'  3  company,  but  in  iraud  of  the  company,  they 
vv'ill  bu  invalid  in  the  hands  of  a  ha/id  Jidc  purchaser 
without  notice,  provided  that  the  shareholders,  on  be- 
coming aware  of  the  transaction,  do  not  ac([uiesce  or  do 
other  acts  which  would  raise  an  estoppel  (</). 

Whenever  any  party  dealing  with  an  insurance 
company  knowingly  condnnes  with  the  directors  to 
do  any  act  nitre  vires  to  the  prejudice  of  the  share- 
holders, e.i/.,  to  throw  upon  them  unlimited  liability 
when  the  directors  are  ro([uired  so  to  frame  policies  11s 
to  confine  the  remedy  of  the  assured  to  the  capital  and 
funds  in  the  hands  of  the  company,  the  shareholders 
might  very  fairly  and  reasonably  deny  their  liability 
on  that  policy.  But  it  Avould  bo  unjust  to  idlow  them 
to  take  advantage  of  an  irregularity  of  the  directors 
(who  are  denominated  their  agents),  although  they  can- 
not show  that  they  have  been  in  any  Avay  prejudiced 
bv  the  irregularitv,  and  the  assured  cannot  l)e  charijed 
with  any  fraud  or  impropriety  (t). 

The  risks  undertaken  liy  a  contract  of  insurance 
must  be  within  the  powers  given  to  or  taken  hy  the 
company.  If  the  company  is  not  authorized  to  take 
the  particular  class  of  risk,  the  assured  cannot  recover 
for  a  loss  by  that  risk  in  any  case  where  he  has  notice, 
conotructive  or  express,  of  the  powers  of  tlie  <'ompany. 


(c)  Sadler's  Case,  16  S.  J.  571,  (Alb.  Arb.)  Cairns. 

(d)  Athcnaum  v.  Puolcy,  3  L>u  G.  &  J.  294  (1S58),  2S  L.  .1.  Ch 

nifV      TOT 


(d) 
I  Gift".  102. 


no, 


Gitt.  102. 

(c)  Prince  of  Wales  Ins.  Co.  v.  Ilardinff,  E.  B.  &  E.  iSj,  216,  27  L. 
Q.  B.  297,  4  Jur.  N.  S.  S51.     Ai/iir  v.  Athcnaum  Ins.  Co.,  3  C.  B. 
,  S.  72=;.  27  L.  J.  C.  r.  Q^.  6  W.  R.  277. 


u.  v^.  jj.  .ty/,  4   oiu.  0.-1.  >j.  0^1.       ^lyc/     V.  ^ 

N.  S.  725,  27  L.  J.  C.  r.  95,  6  W.  R.  277, 
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t'h.  no, 

16,  27  L. 
3  C.  B, 


! 


Tlie  Royal  Exchange  Assurance,  for  instance,  could 
not  under  its  ori'j'inal  Act  insure  on  vessels  enfjajred 
in  inland  iiavif^'ation,  nor  coidd  tlio  company  do  so 
until  empowered  by  41  Geo.  III.,  c.  57. 

The  courts  have  always  been  careful  to  prevent  the  Misapplication 
application  of  the  moneys  of  the  s]ia''''h')lders  wlio  con-  °^  1"".''* , , 

•i  ,    ,  •'  ^  lestraiiied  by 

tribute  to  joint-stock  nndertakin^'o  to  an".'  purpose  other  injunction, 
than  that  which  is  legitimately  the  purpose  and  object 
of  the   association ;    and    if   a  case   arises  where  the 
managers  of  such  an  undertaking  sd  a2)ply  its  money, 
any  shareholder  may  obtain  an  injunction  restrainiu< 
them  therefrom  {/). 


ig 


But  if  the  company  has  power  to  grant  policies  powcr  to  pay 
against  a  certain  risk,  and  a  loss  occurs  by  such  risk  to  p°oficy°'  "'^*'"" 
prop(n'ty  on  which  a  policy  has  been  granted  excepting 
such  risk,  ;t  would  seem  that  the  general  body  of  share- 
hoklei's  could  waive  such  exception,  and  that  the 
directors  of  an  insurance  company  usually  have  suffi- 
cient discretion  given  them  in  management  to  enable 
them  to  waive  the  exception  and  pay  the  loss,  if  it 
seems  in  the  company's  better  interest  to  do  so.  To 
do  so  is,  of  course,  a  species  of  advertisement. 

The  principle  seems  to  bo  that  what  the  company  as 
a  whole  can  do,  its  general  agents  can  likewise  do  (j). 

Powers  of  investment  provided  by  the  constitution  rowers  of 
of  the  company  may  bo  varied  or  amended,  but  until 
amended,  cannot  be  exceeded. 

Powers  to  lend  on  the  security  of  shares  in  the  com- 
pany or  its  own  policies,  or  on  mortgage,  nuist  be 
especially  inserted.  And  the  latter,  in  the  case  of 
corporations,  requires  special  provisions,  owing  to  the 


(/)  launtonw  Royal  TnsumnccCo.  i  H.  &  :M.  135,  y:)  L.  J.  Ch.  406, 
10  L.  T.  N.  S.  156,  12  W.  R.  549,  .ind  cases  tiiero  cited.  See  iiui-  Cran- 
worth  Co.  in  Eastern  Counties  R,  v.  Ilawlccs,  5  H.  L.  C.  331,  348. 

{[))  Taunton  v.  Royal,  suiva. 
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Shnreholilir's 

«•• 

liability 
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affected  ly 

b":' 

nature  of 

-E^ 

company. 
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r  ,-^- 

tr,p.» 

:;JC> 

Moi'tmain  Acts,  since  by  foreclosure  tliey  may  become 
owners  of  and  dealers  in  laud  (h). 

The  royal  exchaugo  could  not  advance  money  on 
the  security  of  freehold,  copyhold,  or  leasehold  property, 
until  empowered  to  do  so  by  6  Geo.  IV.  c.  36, 
which  Act  enables  it  also  to  foreclose,  but  not  to  hold 
for  more  than  two  years,  except  in  case  of  a  difficulty 
as  to  the  title ;  and  it  was  allowed  to  dispense  with  a 
license  in  mortmain. 

An  investment  clause,  empowering  the  directors  of 
an  insurance  company  to  buy,  sell,  and  resell  life,  re- 
versionary, and  other  personal  estates  and  interests,  is 
not  wido  enough  to  include  dealings  in  stocks  and 
shares  in  the  face  of  controlling  words,  such  as  generally 
to  carry  on  tlie  business  of  life  insurance  and  of  an 
annuity,  endowment,  loan,  and  reversionary  interest 
society  (^).  Nor  can  an  insurance  company  take  shares 
in  a  building  society. 

"  A  corporation  proposing  to  engage  in  any  transac- 
tion not  within  its  express  or  implied  power,  may  be 
restrained  from  so  doing  or  so  continuing  "  {Ic). 

A  shareholder's  liability  is  ailected  by  the  constitution 
of  the  insurance  company  in  which  ho  liolds.  If  it  is 
a  corporation  other  than  a  com])any  incorporated  under 
the  Joint-Stock  Acts,  he  is  under  no  individual  liability 
beyond  his  liability  to  the  corporation  body  of  Avhich 
he  is  a  member.  If  it  is  a  company  under  the  Com- 
panies Acts,  he  is  liable  only  to  the  amount  limited  by 
the  moriiorandum  of  association. 

If  a  company  is  registered  as  unlimited,  it  may  be 
re-registered  as  limited  under  42,  43  Vict.  c.  76. 


(/()  lioyal  Bank  of  India's  case,  4  CIi.  App.  252,260,  Schvyn,  L.  J. 
()■)   Athcmvum  v.  Poole;/,  2S  L.  J.  Ch.  119,  3  De  G.  &  J.  294,  I  Gilf. 
102,  5  Jvu'.  N.  y.  129. 
{Ic)  Brice's  Ultra  Vires,  178. 
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les. 


Where  the  company  is  not  a  corporation,  or  brought 
within  the  Companies  Acts,  it  is  a  common-law  partner- 
ship, with  the  ordinary  incidents  thereof,  unless  any 
special  provisions  in  its  deed  of  settlement  or  the  policies 
restrict  the  liabilities,  and  in  their  absence  the  liability 
of  each  shareholder  is  unlimited,  as  in  the  City  of 
Glasgow  Bank. 

Executors    of    a   deceased    shareholder,    who    has  Execiitorsof 
I  transferred  his  shares  before  liquidation,  cannot,  nor  oontributo^vi  ^' 

the  survivor  of  them,  bo  placed  on  the  list  of  contribu- 
tories  (1). 

(i).  In  respect  of  debts  due  at  the  time  of  transfer, 
as  to  which  the  liability  is  limited  by  deed  of  settle- 
ment or  otherwise. 

(2.)  In  respect  of  debts  as  to  which  such  executors 
are  only  in  the  position  of  sureties  for  transferences  of 
the  shares. 

(3.)  For  the  costs  of  liquidation. 

When  shares  stood  in  the  joint  names  of  two  persons  where 
without  beneficial  ownership,  a  .  i  one  was  dead,  his  ^.^irn'r 0"^ 
oxecutors  were  put  on  the  list  of  contributorics,  only  trustees. 
ill   respect   of  the    liabilities   up  to   the   time   of  his 
ilcath  {lit),  on  the  ground  that  the  testator  was  liable 
ii}tc7'  socios  (by  signing  tlio  deed  of  settlement)  on  the 
covenant  to  pay  calls  therein  contained. 

But  the  executors  of  a  man  who  in  1 846  applied 
for  and  paid  tho  deposit  on  shares,  and  was  registered 
in  respect  thereof,  but  never  signed  the  deed  of  settle- 
ment, were  held  not  liable  to  contribute  in  1872  (n). 


v.vii,  L.  J. 
294.  I  dill 


(/)   Clarke's  executors'  case,  Reilly  (Alb.  Arb.)  223,  16  Sol.  J,  752. 

(m)  Kivby's  case,  Keilly  (Alb.  Arb.)  67. 

(«)  M'Kuiiziu's  executors'  case,  iS  S.  J.  223  (Eur.  Arb.) 
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Secretary  of  The   secretary  of  an  insurance  company  to  whom 

bdns'^"^  shares  in  the  company  were  transferred  to  be  held  by 

triinsfeiee  of     j^jjjj  j^g  trustee  for  the  company,  was  held  liable  to  con- 
snares  in  trust      .  _  .  . 
for  conipauy     tribute  in   respect   thereof,  but  entitled  to  prove  for 

coutributory,    indemnity.      It  would  liave  been  otherwise  if  the  act 

hidemnity^'^  *°  Constituting  him  such  trustee  was  to  his  knowledge 

uUra  vires  (o). 


Executors  of  When  executors  of  a  shareholder  claim  tlie  benefit 

who  have  of  Statutory  advertisement  for  creditors   (by  Lord  St. 

SuLy  Leonard's  Act,  22,  23  Vict.  c.  35,  s.   99),  they  will 

advertisement  ytiU  be  entered  on  the  li.st  of  contributories,  with  a  note 

for  creditors,  ,.    i     •       i    •                     n  n    t       m       • 

liable  to  of  theu"  claim  as  to  lull  distribution  of  assets. 

contribute. 


Vendor  of 
pliares  in 
amalganiat 
conipany 
liabk)  if  on 
register. 


A  man  whose  name  is  on  the  register  of  a  company 
ed  which  has  been  amalgamated  with  another  to  which  lio 
has  sold  his  shares,  is  still  liable  as  a  contributory 
if  his  name  remains  on  the  register  even  though  the 
purchasing  company  had  undertaken  to  have  it 
removed.  Ho  will  ol"  course  have  a  remedy  over  for 
breach  of  the  undertaking  {j)).  So  also  if  ho  lias 
accepted  shares  in  the  transferee  company  instead  of 
his  old  shares,  if  his  name  is  still  on  the  old  I'egister 
in  respect  of  them  {q). 


Executor  who 
hiis  sold 
testator's 
sliares  to  some 
one  not 
cajjable  of 
being  put  on 
register,  still 
liable. 


If  an  executor  does  not  sell  his  testator's  shares  to 
some  one  whose  name  can  be  put  on  the  register 
instead  of  the  testator,  but  receives  back  from  tho 
transferee  company  tlie  amount  paid  on  the  shares, 
and  delivers  up  the  share  certificates  to  them,  he  will 
not  bo  discharged  irom  liability  on  those  shares  as  a 
contributory  to  the  transferor  company,  unless  all 
outstanding  creditors  thereof  have  been  settled  with, 
or  have  assented  to  the  transfer  (;•) 


( 


(0)  Easiim's  case,  Reilly  (Alb.  Arb.)  170. 

{/»)  Lee's    case,  Keilly  (Alb.  Arb.)  3,  Buckley,  1st  eJ.  352,    353. 
Jsicholl's  case,  Keilly  (Alb.  Arb.)  40,  executor  (jf  deceased  shareholder. 
(7)  I'ownall's  case,  Keilly  (I'^ur.  Arlj.)  8. 
\r)  Lancey's  case,  lleilly  (Eur.  Arb,)  13. 


COMPANIES. 


365 


ly  to  whom 
be  held  by 
iable  to  con- 
to  prove  for 
e  if  the  aot 
knowledj're 


tJie  benefit 
^y  Lord  St. 
they  will 

with  a  note 
ts. 

'  a  comjoany 
to  which  lie 
contributory 
thougli  tlic 
o  have  it 
3y  over  Ibr 
>  if  he  hag 
Y  instead  of 
^Id  register 


s  shares  to 
lie  register 
:  from  the 
;he  shares, 
!m,  ho  will 
hares  as  a 
unless  all 
tied  with, 


A  contributory  when  called  on  is  entitled  to  have  Contributory 
deducted  from  the  calls  made  on  him  tue  amount  of  j  °^'*^|^|,\*^g     , 
bonuses  appropriated  out  of  profits  to  his  shares  and  deducted 

,.T,i/v  fioni  calls. 

credited  thereon  (,s). 

,  Forfeiture  of  his  shares  for  non-payment  of  call  will  Liability 

I  not  relieve    him    from   contributing   in  the   winding  gt°*)d'ing 

UP  (f\  forfeiture  for 

i-    ^  ''  not  payiug 

calls. 

If  a  shareholder   has  taken   steps  to  transfer   his  Transfer  must 
shares   before   winding   up,    but   by   no   fault   of  the  ['j^^J*;  °'' 
directors  has  failed  to  complete  them,  he  must  coutri- "i^s* 
bute  {u).     So  if  they  disapprove  the  transferee  (c). 

If  the  shareholder  has  liquidated,  and  his  trustee  Liquidating 
disclaimed,  neither  can  be  made  a  contributory  if  the  whose^tr'ustee 
company   has   proved    in   the   liquidation   for  unpaid  disclaimed, 
calls  {:c),  or  could  have  so  proved,  but  has  failed  to  do  so, 
since    their    claim    is   not   incapable    of  being  fairly 
estimated  within  the  Bankruptcy  Acts  (?/). 

Where  free  shares  fully  paid  up  were  distributed  Promoter's 
amongst  the  promoters  of  an  insurance  company,  the  pjjyi'c^arrv  ^ 
recipients  thereof  were  held  liable  to  contribute  in  the  liability  to 

,  .  contribute. 

wmding  up  01  the  company,  as  the  transaction  was  a 

fraud  on  the  other  shareholders,  but  without  prejudice 

to    an   indemnity   from   tho   directors   who   gave   the 

shares  (z). 

Where  the  articles  of  association  provide  that  no  Director  liable 
one  shall  be  eligible  as  a  director  who  does  not  hold  a  jj^j  rcspecrof^ 
certain  number  of  shares  in  his  own  right,  and  that  ^]^^  number  of 

°.   /  sliares 

any  director  who  ceases  to  hold  the  requisite  number  necessary  to 

qualify. 


i-3'^2,   353. 
shardiolder. 


(s)  Cathie's  case,  Reilly  (Eur.  Arb.)  27, 

(t)  Bridger's  and  Neil's  case,  4  Ch.  App.  266. 

{u)  Read's  case,  Reilly  (Eur.  Arb.)  19. 

(v)  Lloyd's  case,  Reilly  (Eur.  Arb.)  35. 

(x)  Brown's  case,  Reilly  (Eur.  Arb.)  32. 

(;/)  lie  Mercantile  Mutual  IMarine,  25  Ch.  D.  415. 

(z)  1857,  Darnell's  case,  3  Jur.  N.  S.  803. 
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shall  be  disqualified,  any  one  who  is  elected  and  acts 
as  a  director  without  qualifying,  will  bo  liable  as  a 
contributory  to  the  number  of  shares  which  he  ought 
to  have  held,  since  by  acting  he  enters  into  on  implied 
contract  to  take  the  qualifying  shares  («). 

And  where  the  brother  of  a  managing  director 
executed  the  deed  of  settlement  in  respect  of  part  of  a 
number  of  shares  improperly  given  his  brother  by  the 
directors,  he  was  held  liable  as  a  contributory  in  respect 
of  such  part  (h). 


,' — J 


Shareholder 
frauduler  tly 
induced  to 
take  shares. 


The  same  principle  applies  as  between  an  insurance 
company  and  its  shareholders.  Where  the  latter  have 
been  fraudulently  induced  to  take  shares,  they  will 
have  no  defence  to  an  action  for  calls  thereon  unless 
they  have  repudiated  the  contract  and  done  no  act  to 
make  themselves  liable  as  shareholders  after  discover- 
ing the  fraud.  But  till  the  shareholder  has  succeeded 
in  severing  his  connection  with  the  company  and 
remains  on  the  register,  ho  will  bo  liable  with  the  rest 
to  contribute  within  the  limits  prescribed  in  the  con- 
stitutive instruments  to  the  payment  of  claims  on  the 
company  (c). 


With  regard  to  the  holding  of  land  by  insurance 


Holding 

TwSquestions.  Companies  two  questions  arise- 


( I .)  Whether  a  company  can  hold  land  at  all  ? 

(2.)  Whether,  having  regard  to  the  statutes  of  mort- 
main, shares  in  a  company  holding  land  can  be  devised 
or  bequeathed  for  charitable  purposes  V 


(a)  Stephenson'd  case,  45  L.  J.  (Ch.)  48S,  Jossel,  M.  R. 

(6)  Lord  Claude  Hamilton's  case,  8  Ch.  App.  548,  42  L.  J.  (Ch.)  465, 
1852,  Holt's  case,  15  Jur.  369,  Cranworth,  V.-C. 

(c)  Deposit  and  General  Life  v.  Ayscovyh,  6  E.  &  B.  761,  26  L,  J.  Q.  B. 
29,  2  Jur.  N.  S.  812.  See  Partrklac  v.  Albert,  16  S.  J.  199,  Cairns, 
(Alb.  Arb.) 
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J- (Oh.)  46s, 

■6  L.  J.  Q.  B. 
199)  Cainia, 


With  respect  to  question  (i),  the  power  to  hold  Power  to 
lauds  may,  speaking  generally,  be  said  to  depend  upon  ^^"^'^  ^*"'^" 
the  powers  conferred  by  the  instrument  constituting 
the  company  (d).  Where  a  company  is  registered 
under  the  Joint  Stock  Companies  Act,  1844  (7,  8 
Vict.  c.  1 1  o),  it  may  by  sec.  2  5  purchase  and  hold 
lands,  and  the  power  of  a  company  registered  under 
the  Act  of  1862  to  hold  land  is  unrestricted  (c). 

With  respect  to  question  (2),  shares  in  a  partner- Shares  in 
ship  holding  land,  such  partnership  not  being  a  joint-  partnership 
stock   company,   are   an    interest  in  land  under    the  j/*^^^"  • 
Mortmain  Act,  therefore  cannot  be  disposed  of  by  will  Act. 
to  charitable  purposes. 

But  shares  in  a  joint  stock-company  holding  land,  shares  in 
whether  the  company  be  corporate  or  unincorporate,  arc  companie^. 
not  within  the  statutes  of  mortmain,  and  will  therefore 
pass  by  will  to  a  charity  (/). 

The  distinction  between  the  case  of  a  joint-stock  Reason  for 
and  a  non-joint-stock  partnership  is  this,  that  in  the  ^^^'"'""'"°"" 
case  of  a  joint-stock  company  the  intent  and  meaning 
of  the  partners  is  that  the  partnership  is  to  be  in  the 
nature  of  a  corporation,  and  intended  to  have  perpetual 
existence,  with  fluctuating  bodies  of  members  from 
time  to  time,  just  like  a  corporation.  No  partner  is  ever 
supposed  to  have  anything  to  do  with  the  land  except 
as  one  of  the  society  through  the  machinery  provided 
by  the  Act  or  deed  of  settlement,  and  is  never 
intended  to  have  anything  to  do  with  the  land  in  any 
shape  or  form,  except  to  get  the  profits  from  the  land, 
or  from  the  business  of  which  the  land  is  a  part,  and 
it  is  always  intended  that  every  share  should  pass  in 
the  market  as  a  distinct  thing,  and  in  point  of  bene- 
ficial ownership  wholly  unconnected  with  the  land,  or 


(d)  Brice,  Ultra  Vires,  73, 

(e)  25,  26  Vict.  c.  89,  8S.  18-21. 

(/)  Ashivorth  v.  ifioin,  15  Ch.  D.  363,  50  L.  J.  Ch.  107,  28  W.  R.  965. 
Myers  v.  Pcrijall,  2  De  G.  M.  &  G.  599,  25,  26  Vict.  c.  89,  s.  22, 
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Policy  secured 
on  real  estate 
of  conijiany 
not  within 
Mortmain 
Act. 


with  the  real  assets  of  the  partnership  property  of  the 
company  (g). 

A  policy  secured  on  the  property  of  a  company 
which  consists  partly  in  real  estate  is  not  so  connected 
with  land  as  to  make  a  gift  of  the  policy  to  a  charity 
invalid  under  the  ]\rortmain  Act,  whether  the  policy- 
holder is  or  is  not  a  member  of  the  company  (h). 


All  life  insurance  associations  registered  or  unregis- 


<=^ri 

::^ll 

••^i»«. 

'-ri; 

Deposit  by 

!32'-*; 

life  companies 

■■i*'-,- 

of  ^^20,000. 

.-c:-- 

r'1 

All  life  insur- 
ance companies  T  T  1        /-<  .  A 

are  under  Act  tered  under  the  Companies  Acts,  corporate  or  unnicor- 
^  ^°'  porate,    except   those   I'ogistered   under  the  Friendly 

Societies  Acts,  are  within  the  Life  Assurance  Companies 
Act,  1870  (/). 

The  business  of  life  insurance  companies  is  to  a 
certain  extent  regulated  by  special  statutes,  but  fire 
insurance  companies  are  under  the  ordinary  companies 
la^\^ 


By  the  Life  Assurance  Companies  Act.  i  S70,  sec.  3, 
every  company  commencing  the  business  of  life  assur- 
ance within  the  United  Kingdom,  liefore  it  can  got  a 
certificate  of  incorporation,  must  pay  into  the  Chancery 
Division  of  the  High  Court  the  sum  of  ^20,000  (/.). 

This  sum  is  to  be  invested  in  one  of  the  securities 
usually  accepted  by  tlie  High  Court  for  the  investment 
of  funds  placed  from  time  to  time  under  its  administra- 
tion. The  company  making  the  deposit  is  to  choose 
the  particular  security  and  to  receive  the  income  there- 
from (/).  And  said  sum  in  court  is  to  be  returned  to 
the  company  so  soon  as  the  life  assurance  fund 
accumulated  out  of  the  premiums  reaches  ^40,000  (m). 


Investment 
thereof. 


1 1 


{'/)  Per  James,  L.  3.,Ashvortl  v.  Minni,  15  Ch.  D.  363  at  36S,  50  L. 
J.  Ch.  107,  28  W.  R.  965. 

(/()  March  v.  Attorneji-Ocncml,  5  Beav.  433. 

(0  33.  34  Vict.  c.  61,  s.  2. 

(^■)  33,  34  Vict,  c.  61,  s.  3,  as  amended  by  34,  35  Vict.  c.  58,  s.  i. 

(/)  The  object  of  the  section  is  to  prevent  bubble  companies  being 
created  simply  for  sale,  and  to  test  bona  fides,  202  Hansard  1171. 

("0  34i  35  Vict.  c.  58,  8.  I. 
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Once  the  ;^20,ooo  is  paid  into  court,  all  orders 
with  respect  to  paying  the  same  into  or  out  of  court, 
and  the  investment  or  return  thereof,  and  the  payment 
of  the  dividends  and  interest  thereof,  may  be  made, 
altered,  and  revoked  by  the  like  authority  and  in  the 
like  manner  as  orders  with  respect  to  any  other  money 
to  be  paid  into  or  out  of  court,  but  subject  to  any 
rules  made  or  to  be  made  by  the  Board  of  Trade  as  to 
the  payment  and  repayment  of  the  deposit,  the  invest- 
ment, or  dealing  with  the  same,  the  deposit  of  stocks, 
or  securities  in  lieu  of  money,  and  the  payment  of  the 
interest  or  dividends  from  time  to  time  accruing  duo 
on  any  such  investment,  stocks,  or  securities  in  respect 
of  such  deposit  (n).  The  court  will  only  allow  invest- 
ment in  securities  ordinarily  accepted  by  the  court. 

The  deposit  may  be  made  by  the  S'lbscribers  of  the  is  part  of  com- 
memorandum  of  association  of  the  company,  or  any  of  ^'^"^  ^  assets, 
them  in  the  name  of  the  proposed  company,  and  such 
deposit  upon  the  incorporation  of  the  company  shall  be 
deemed  to  have  been  made  by  and  to  be  part  of  the 
assets  of  the  company  (0). 

The   said   deposit    shall,   until   returned   unto    the  Part  of  life 
company  or  the  depositors,  bo  deemed  to  form  part  of 
the  life  assurance  fund  of  the  company  (^j). 

Yeiy  few  life  insurance  offices  seem  to  have  been  Deposit  by 
founded  since  1870.  Some  foreign  companies,  how- pa'nilJ^  °°™' 
ever,  have  commenced  business  here,  and  a  question 
may  be  raised  whether  their  foreign  assets  are  to  be 
estimated  in  deciding  whether  or  not  they  must  pay 
into  court  or  not.  From  the  wording  of  the  statute 
they  would  seem  bound  in  any  case  to  make  the 
payment  as  a  preliminary  to  getting  their  certificate  of 


(")  3Si  36  Vict.  c.  41,  8.  I.  The  Board  of  Trade  rules  were  made  in 
Aug.  28,  1872. 

(o)  35.  36  Vict.  c.  41,  s.  I. 

{p)  See  in  re  Colonial  Mutual  Life  Society,  21  Ch.  D.  837,  46  L.  T. 
N.  S.  282,  30  W.  R.  458. 
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incorporation,  and  tliero  is  no  mention  of  ilispensing 
with  the  payment.  On  tlie  otlier  hand,  there  seems  no 
reason  why  the  life  assurance  fund  accumulated  out  of 
the  premiums  should  be  within  the  jurisdiction.  Anil 
this  view  would  seem  to  prevail,  as  the  New  York  Life 
Assurance  Company  appears  not  to  liave  made  any 
payment  into  court,  and  instead  thereof  has  invested  a 
large  sum  with  Enjiflisli  trustees,  to  form  a  security 
for  policies  issued  to  people  in  the  United  KiuG^dom  (y). 

Tiie  funds  of  all  insurance  companies,  derived  iVom 

life  assurance  and  annuity  contracts,  must  be  carried 

to  a  separate  account  and  fund,  called  the  life  assurance 

fund  of  the  company  ;  and  that  fund  is  made   by  tbe 

Life  assurance  Act  as  absolutely  the  security  of  the  life  policy  and 

separate  trust  annuity  holders  as  though  it  belonged  to  a  company 

fund  for  sole    carrying  on  only  life  business,  and  is  not  liable  for  any 
security  of  -^      o  .;  ?     ^         ^  .' 

policy-holder,  contracts  of  the  company  to  which  it  would  not  have 
been  liable  had  the  company  confined  itself  to  life 
assurance  (/■). 


Keeping  of 
conipauy  s 
Hccouuts. 


Security  where 
contracts 
made  before 
August  1870. 


••"•'" 

Or  where  t' 

company  is 
mutual. 

This  enactment  does  not  diminish  the  liability  of 
the  life  assurance  i'und  for  any  contract  of  the  company 
made  before  August  9,  1870.  The  holders  of  such 
contracts  can  still  have  recourse  to  the  fund,  which, 
so  far  as  they  are  concerned,  is  not  a  trust  fund  for  the 
policy-holders  (s). 

This  provision  as  to  a  life  assurance  fund  does  not 
apply  to  companies,  the  whole  of  whoso  profits  are 
divided  among  the  policy-holders,  and  whose  policies 
bear  on  the  face  of  them  a  distinct  declaration  of  the 
liability  of  the  policy-holders  (f). 

Such  a  company  is  a  pure  mutual  company,  where 
all   must  contribute,  and  in  the  profits  of  which  all 


il)  33>  34  Vict.  c.  61,  s,  4,  as  amended  by  35,  36  Vict.  c.  41,  s.  2. 

('■)  33>  34  Vict.  c.  61,  sched.  4,  note. 

(s)  35,  36  Vict.  c.  41,  s.  2,  and  see  202  Hansard  1 173. 

(0  33.  34  Vict.  c.  61,  s.  4. 
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share.     There  was  at  the  passing  of  the  Act  only  one 
such  not  coming  within  the  Friendly  Societies  Acts  (w). 

Every  company   issuing    or    liable   on    policies    of  Company 

assurance,  or  granting  annuities  on  human  life  within  bdance-iheet 

the  United  Kingdom,  not  being  rcfjistered  under  the  r*H  ^"^'"^  °* 
,  00  Trade. 

Friendly  Societies  Acts,  must — 

Annually  at  the  end  of  its  financial  year  prepare  and 
deposit  with  the  Board  of  Trade  a  statement  of  its 
revenue  account  and  balance-sheet  for  that  year,  which, 
if  the  company  carry  on  life  business  exclusively,  must 
be  in  the  forms  contained  in  the  first  and  second 
schedules  to  the  Act,  and  if  concurrently  with  other 
business,  must  be  in  the  forms  contained  in  the  third 
and  fourth  schedules  thereto.  Any  of  these  forms 
may  be  altered  by  the  Board  of  Trade  on  the  application 
or  with  the  consent  of  a  company  for  the  purpose  of 
adapting  them  to  the  circumstances  of  such  company, 
or  of  better  carrying  into  effect  the  object  of  the  Act, 
which  has  no  preamble,  but  is  to  amend  the  law  relat- 
ing to  life  assurance  companies. 

Companies  established  before  the  Act  must  every  ten  Actuarial 
years,  and  every  company  established   after  the   Act  o^^conipanies' 
must  every  five  years,  or  at  such  shorter  intervals  as  affairs, 
may  be  prescribed  by  the  instrument  constituting  the 
company,  or  by  its  regulations  or  bye-laws,  cause  an 
investigation  to  be  made  into  its  financial  condition  by 
an  actuary,  and  shall  cause  an  abstract"  of  the  report  of  Abstract 
such  actuary  to  be  made  in  the  foi-m  prescribed  in  the 
fifth  schedule  to  the  Act. 

Besides  the  abstract  of  the  actuarial  report,  and 
within  nine  months  after  the  accounts  of  a  company 
are  made  up  for  the  purposes  of  the  actuary's  investi- 
gation, each  company  is  bound  to  prepare  a  statement 

(m)  See  202  Hansard  1173. 
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Statement  of    of  its  life  assurance  and   annuity  Lusiness  up  to  tlie 
busm«s8.  ^^^p  ^^  g^^pj^  invostiu'ation.      Those  c'oiiipani(>3  which 

have  an  annual  iiivcstimition  of  thoii'  financial  condition 
need  not,  however,  send  in  an  annual  statouient,  but 
are  left  free  to  send  it  in  when  and  how  they  like,  at 
intervals  not  oxceediuf^  three  years. 


Tlio  form  in  ivhich  the  statement  is  to  ho  made  is 
prescribed  by  schedule  6  to  the  Act,  but  may  ho 
varied  by  the  Board  of  Trade  under  the  same  circum- 
stances and  with  the  same  objects  as  the  ref[uirements 
of  other  schedules  may  bo  altered. 


pr'l 


5=5 


Abstracts  nnil  All  these  statements  and  abstracts  must  be  sifvnod 
be^sfgned^anJ  ^^  *^®  chairman  and  two  directors  and  the  principal 
printed.  officer  manai'injx  the  life-insurance  business,   and  bv 

the  managing  director,  if  any,  and  nnist  bo  printed. 


(l.)  The  originals,  with  three  printed  copies,  must 
be  deposited  with  the  I'.oard  of  Trade  within  niue 
months  of  the  date  prescribed  for  preparation  of  tlio 
original,  and  the  Board  of  Trade  nuist  lay  annually 
before  Parliament  the  statements  and  abstracts  of  re- 
ports deposited  with  (v)  them  under  the  Act  during  the 
preceding  year,  whether  or  not  they  consider  the 
statement,  &;c.j  to  bo  in  accordance  with  the  Act  (a'). 


Deposited 
with  Board 
of  Trade. 


Share  and 

entitled  to       otherwise   on    application    to   every    shareholder    and 
copies. 


(2.)  Printed  copies  must  be  forwarded  by  post  or 
lierwise   on    application    to 
policy-holder  in  the  company. 


Act  of  1870  The  Life  Assurance  Companies  Acts  includes  life 

extends  to  a       •  i  .       i  t  •,  •  i        j^i       ■    j 

single  insurer.  Insurance  by  Single  underwriters,  since  by  tlie  inter- 
pretation clause  (//)  company  is  explained  as  applyiuGf 
to  any  person  or  persons  or  body  corporate  or  not  in- 
corporate, and  this  wide  definition  therefore  makes  the 


(v)  33.  34" Vict.  c.'6i,>.  24. 
(^)]3S.  36  Vict,  c.  4i,^.'3. 
(y)  33.  34  Vict.  c,6i,  s.  2. 


s  up  to  tlip 
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3iiil  condition 
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tlicy  lilvc,  at 


roMrAMEiS. 

provisions  of  tho  Act  apply  to  any  one  or  more  persons 
coiitemplatinfT  tlie  biissincss  of  assurance,  and  practically 
excludes  from  such  Ijusiuess  the  very  few  cases  in  which 
life  assurance  would  or  could  be  made  l)y  under- 
writers (:). 
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Tho  duty  to  contribute  to  the  Fire  Brm-ade  rests  as  Contribution 
much  oil   a  single  underwriter  as  on    tlio    great   m-  Brigade, 
surance  companies  if  he  too  takes  fire  risks. 


(.)    \\'/iiniiii/i'iiiiii   V.  Thonihontniih,  2  \vx\\.   200,  I're.  Cli.  20.     Ro&i 
V.  Jlr<((l!sh(nr,' I  W  in.  HI.  ji2,  2  I'aik  Ins.  (bth  cclii.)  p.  934. 
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33-  34  ^  'ct. 
c.  71.  34,  35 
Vict.  c.  58, 

35,  36  Vlct. 
c.  41. 


Policy-li  older 
is  creditor. 


Under  the  Life  Assurance  Companies  Acts  (1870, 
187  I,  1872)  tlio  policy-holders  of  any  company,  how- 
ever constituted,  are  entitled — 

(i.)  To  copies  of  the  statements  of  business,  assets 
and  actuarial  leports  required  hy  these  Acts  to  bo 
made  (o). 

(2.)  To  copies  of  the  shareholders'  address-book,  on 
paying  a  sum  not  exceeding  6d.  per  100  words  (?>). 

(3.)  To  printed  copies  of  the  deed  of  settlement, 
on  payment  of  a  sum  not  exceeding  2s.  6d.  (0). 

Further,  one -tenth  of  the  policy-holders  in  any 
insurance  company  can  stop  all  amalgamation  or  transfer 
of  life  insurance  business  by  or  to  that  company  (</). 

These  rights  of  knowing  the  constitution  and  con- 
trolling the  dealings  of  an  insurance  company  given  by 
statute  are  quite  independent  of  those  accorded  to  theni 
by  the  constitution  of  the  company  itself. 

A  policy-holder  in  a  proprietary  company  is  simply 
a  contingent  creditor.  He  is  under  no  liability  what- 
ever to  other  policy-holders  or  to  the  company  itself, 
since  he  need  not  even  continue  his  premiums.  He 
cannot  interfere  in  the  management  of  the  company, 


(«)  33j  34  Vict.  c.  71, 3.  II. 

(b)  s.  12. 

(c)  S.  13. 
(rf)  S.  74 


^cts  (1870, 
npany,  how- 


iinoss,  assets 
Acts  to  be 


ess-book,  on 
words  (/>). 

settlement, 
I.  (c). 

lei'S  in  any 
n  or  transfer 
iimny  (J). 

)n  and  con- 
iiy  given  hy 
ded  to  them 


ly  is  simply 
bility  what- 
ipany  itself, 
niums.  lie 
,0  company, 


Jtiuirrs  oi'  ruLiCY-iioLDEKs.  375 

except,  perhaps,  to  restrain  a  violation  of  tho  deed  of 
settlement. 

In  companies  where  policy-holders  are  allowed  to  Whether 

share  in  tho  profits,  participating  policy-holders  are  not  jloiu'y. Cider 

iisuallv  liable  as  contributories  («),  since  tho  oblii:rutiou '"^'']°''' 
1/  ,  jiurtiior. 

to  contribute  depends  on  other  considerations  than 
sharing  profits,  which  will  alono  not  make  such  persons 
partners  (/). 

Even  whei'e  a  pulicy-holder  might  be  treated  by  an  i>olicy-holdcrs 
outside  creditor  of  an  insurance  company  as  a  partner  ij"iaor8.^''" 
in  the  concern,  the  shareholders  cannot  insist  on  his 
contributing  unless  there  is  something  within  the  four 
corners  of  the  deed  of  settlement  to  make  him  so  liable. 

Even  where  a  policy-holder  participates  in  profits, 
has  power  to  vote  at  meetings,  and  on  winding  up  is 
entitled  to  the  snrplus  assets  alter  the  shareholders  have 
been  paid  in  full,  these  are  only  advantages  to  induce 
him  to  take  or.t  a  policy,  and  he  does  not  by  so  doing, 
nor  by  any  ordinary  deed  of  settlement,  make  any 
undertaking  to  contribute  with  the  shareholders  to- 
wards meeting  the  liabilities  of  the  company  {(/). 

AVhere  in  a  mutual  insurance  society  some  of  the  Non-liability 
policy-holders  participate  and  others  do  not  participate  t^^JoUcy^" 
in  the  profits,  but  a  condition  is  endorsed  on  all  policies  J.\°VJ^fj^7e\''J° 
issued  by  the  society,  that  all  claims  are  to  be  limited  bo  charged  on 
to  the  stock  and  funds  of  the  society,  in  virtue  of  such  company, 
condition  the  participating  policy-holders,  though  they 
are  in  reality  the  only  members  of  the  mutual  society, 
cannot  be  made  to  contribute  (A). 


(0  lie  i:."/lkh  uml  Ivhk  Church  and  Vnivtrsitii  Assurance  Co.,  i  II. 
&  M.  85,  S  L.  T.  N.  S.  724,  II  W.  K.  681.  ^   m  XT   -. 

{/)  Cox  V.  llkknmn,  8  H.  L.  C.  268.  Bishop  v.  Scott,  7  L.  T.  Is.  d. 
570.     Re  English  .and  Irish  Church,  &c.  &c.  Society,  uhi  supra. 

('/)  Straclum's  civse,  16  S.  J.  57^  (^Ib.  x\.rb.),  Huuiuiel's  case,  16 
S.  J.  65  (Alb.  Arb.) 

(h)  Hummel's  case,  16  S.  J.  65  (Alb.  -'  "b.) 
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Under  a  muttial  society  of  the  older  type,  all  policy- 
liolders  were  held  bound  to  contribute.  Marine  mutual 
companies  are  of  this  kind  (i).  Certain  societies  pro- 
vide for  gradually  creating  an  insurance  fund,  and 
paying  off  the  original  members  in  favour  of  policy- 
holders not  liable.  It  is  assumed  that  the  participating 
policy-holders  will  make  payments  from  time  to  time 
in  the  shape  of  premiums  upon  their  policies,  but  the 
basis  of  the  whole  arrangement  of  this  company,  and  of 
any  mutual  insurance  company,  is  this,  that  there  will 
be,  if  not  a  legal  compulsion,  yet  a  moral  compulsion  on 
persons  who  have  commenced  insurances  to  keep  them 
up  and  to  pay  the  prennums  which  must  be  paid  for  that 
purpose.  That  is  the  basis  of  the  contract  and  founda- 
tion of  the  arrangement  in  a  mutual  compan}-.  Those 
who  join  them  know  that  they  have  that  security,  and 
that  only  for  the  swelling  and  increase  of  the  assets 
of  the  company  (/.■). 

Where  a  life  insurance  company  was  formed  upon 
the  mutual  principle,  and  the  articles  of  association 
provided  tliat  the  company  sliould  consist  of  two  classes 
of  members,  namely,  shareholders  so  long  as  there 
should  bo  any  shareholders,  and  assurance  members, 
defined  to  mean  policy-holders  with  participation  in 
profits,  and  registered  as  members  of  the  company ; 
and  when  the  shareholders  should  be  paid  off  under 
the  scheme  provided  for,  then  the  company  was  to 
consist  of  assurance  members  only,  it  was  held  that  the 
policy-holders  were  contributories,  but  that  they  cou^.1 
not  bo  called  upon  to  contribute  until  the  shareholders 
had  been  exhausted  (/). 

"  The  capital  stock  of  an  incorporated  insurance 
company  is  not  the  primary  or  natural  fund   for  the 

(/)   Ruil  V.  (.'(//(,  3  Burr.  15 ij. 

(/,•)  liunimfl's  caso,  16  S.  J.  65,  6S  (Alb.  Arh.),  ?r  Albion  Life  Ins.  Co., 
16  Ch.  J).  S3,  49  L.  .T.  Cli.  593,  43  L.  T.  N.  S.  523,  29  W.  K.  log,  re 


G.  E.  :\[.  Lif.',  16  Ch.  D.  247,  43  L.  T.  X.  S.  684,  29  W.  H.  202,  Bath'a 
case,  II  Cii.  I).  386,  48  L.  J.  Ch.  41 1,  40  L.  T.  N.  H.  453,  27  W.  R.  653. 
(/)  Win.stone's  case,  12  Ch,  D.  239,  48  L.  J.  Ch.  607,  40  L.  T.  N.  S. 
838,  27  W.  R.  752. 
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payment  of  losses  which  may  happen  by  the  destruction 
of  the  property  insured.  The  charter  of  the  company 
contemplates  the  interest  on  the  capital  fund  and  the 
premiums  received  for  insurance  as  the  ordinary  fund 
out  of  which  losses  are  to  be  paid.  And  the  surplus 
of  that  fund  after  paying  such  losses  is  surplus  profits 
within  the  meaning  of  the  charter,  which  surplus  profits 
alone  are  to  be  distributed  from  time  to  time  among 
the  stockholders.  The  unearned  premiums  received 
by  the  company  upon  which  the  risks  are  still  running, 
and  which  may  therefore  all  bo  wanted  to  pay  losses 
which  may  happen  upon  those  risks,  are  not  surplus 
profits,  which  the  directors  are  authorised  by  the  charter 
to  distribute  among  the  stockholders.  The  capital 
stock  of  the  company  is  a  special  fund  provided  by  the 
charter  to  secure  the  assured  against  great  and  extra- 
ordinary losses  which  the  primary  fund  may  be  found 
insufficient  to  meet.  And  if  it  becomes  necessary  at 
any  time  to  break  in  upon  this  special  fund  to  pay 
such  extraordinary  losses,  it  must  be  made  good  from 
the  future  profits  of  the  company  before  any  further 
diviticnds  of  those  profits  can  be  made. 


What  nre 
surplus  profits. 


Capital  stock 
available  for 
extraordinary 
losses. 


Drafts  on 
special  funds 
to  be  made 
good. 


"  The  directors   of  an  Insurance  company  are  not  "Whole  of 
justified    in    dividing    all   the    interest    or    premiums  must  not  be 
in  hand  at  the  time  when  a  dividend  is  declared,  but  ^^'^i'-^*^'^- 
should  always  leave  a  surplus  fund  in  addition  to  the 
capital  stock  sufficient  to  meet  probable  losses  on  risks 
undertaken  and  unexpired  (m). 

"And  if  they  abuse  their  discretion  by  such  premature  Whevo 
division,  if  an  extraordinary  loss  arises  they  may  make  Habie  for 
themselves  personally  liable  where  the  capital  stock  is  ^Jjf ""  '^'^*'^' 
more  than  exhausted  by  the  amount  of  losses. 


tion  of 
funds. 


Life  Ins.  Co., 
V.  K.  109,  re 
.  202,  Bath's 
'7  W.  R.  65^. 
)  L.  T.  N.S. 


"  If  they  neglect  to  divide  the  profits  without  reason- 
able or  probable  cause,  they  may  be  compelled  to  do  so 

(ill)  Scott  V.  Ear/lc  Ins.  Co,,  7  Paige,  N.  Y.  Ch,  at  203. 
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SO  long  as  the  company  is  solvent.  But  after  insolvency 
it  would  be  liighly  inequitable  to  take  the  surplus  fund 
and  divide  among  the  stockholders  and  leave  the 
insured,  whose  premiums  had  increased  that  fund,  to 
sustain  a  loss  "  {n). 

A  policy-holder  has  not  the  least  right  to  interfere 
with  anything  whatever  which  is  done  under  the  pro- 
visions of  the  deed  of  settlement,  even  in  the  case  of  the 
funds  being  i^ivested  on  any  improper  investments,  &c., 
and  it  would  be  most  mischievous  to  allow  any  such  inter- 
ference on  his  part  with  the  management  of  the 
business  by  the  directors.  ]3ut  if  the  funds  of  the 
company  are  about  to  be  applied  wholly  regardless  of 
the  deed  of  settlement,  he  is  entitled  to  ask  the  court 
to  restrain  such  application.  But  to  enable  him  to  do 
so,  there  must  bo  clear,  distinct,  and  positive  injury 
threatened  to  the  fund  which  was  available  for  his 
claim  (o). 

A  policy-holder's  charge,  if  any,  on  tlie  funds  of  the 
company  which  has  granted  it,  does  not  operate  on 
the  fund  charged  at  the  date  of  its  issue,  but  at  the 
moment  when  it  becomes  a  claim,  otherwise  no  diviilend 
could  ever  be  declared.  When  it  does  become  a  claim, 
it  takes  priority  from  the  date  when  it  became  such, 
not  from  the  time  when  it  was  payable. 

In  an  insurance  policy  the  liability  arises  on  prouf 
of  death  and  payment  of  the  insurance  policy  {p). 

Even  where  there  is  no  charge,  it  seems  tlie  policy 
will  give  a  right  to  a  receiver  {q),  but  not  give  priority 
over  general  creditors  (r). 

()))  Scott  V.  Koijlc  his.  Co.,  7  raiye  (X,  Y.)  Ch.  iS8,  203.  See  Nklwl- 
eon  V.  Aichohoii,  9  W.  R.  C77, 

((.)  Aldcbcrt  V.  Leaf,  i  11.  &  M.  6S1,  10  L.  T.  X.  S.  185,  12  W.  K. 
462,  3  N.  R.  455. 

{p)  Krptc  Princn  of  Wales  Society,  Johnsoii  633,  28  L.  J.  Ch.  335, 
32  L.  T.  19?,  7  W.  R.  137,  300. 

(7)  Law  V.  London  Jndixjuitahtr,  I  K.  &  J.  223,  24  L.  .T.  Ch.  l(/\ 
22  h.  T.  20S,  3  W.  R.  155,  I  .lur.  N.  S.  179,  re  AtliciiRjuni  Life  f.r;)in7c 
Ea^'le  Co.,  4  K.  &  J.  540,  27  L.  J.  Cli.  S29,  6  W.  R.  779. 

(r)  Jie  State  Fire,  i  De  G.  J.  &  S.  634,  34  L.  J.  Ch.  436,  8  L.  T. 
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A  suit  in  equity  can  be  maintained  by  a  member  of  Suit  main- 

4-    *         111      Vi 

a  mutual  insurance  society  against  the  managing  com-  poUcy-hoider 
mittee  to  recover  by  a  contribution  among  the  members  ^°  ™'J*^"^^ 
the  amount  of  his  loss  (s). 


t> 
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The  liability  to  policy-holders,  etc.,  may  be  limited- 

( I .)  By  the  constitution  of  the  company. 

(2.)  By  particular  provisions  in  the  policy. 

Where  the  limitation  is  effected  by  (1),  no  notice 
thereof  need  appear  on  the  policy,  since  all  who  deal 
with  companies  are  now  deemed  to  have  notice  of  their 
constitution.  And  when  a  company  alters  itself  duly 
from  an  unlimited  to  a  limited,  as  may  now  be  done 
under  the  provisions  of  the  Companies  Act,  1862,  it 
becomes  thenceforth  needless  to  insert  any  provision  in 
the  policy,  the  addition  of  the  word  "  limited  "  to  its 
style  being  sufficient.  Moreover,  in  case  of  such  change 
provisions  in  the  deed  of  settlement  as  to  inserting 
such  limitation  in  the  policies  become  superfluous  and 
can  be  struck  out  (t). 


By  the  Companies  Act,  1862,  s.  38,  sub-s.  6,  it  is  Liability  of 
provided  that  nothing  within  the  Act  shall  invalidate  and  funds 
any  provision  in  a  policy  or  other  insurance  contract  J"^Jte^  ^y 
limiting  the  liability  of  individual  members  on  such  policy, 
policy,  or  making  the  funds  of  the  company  alone  liable 
in  respect  of  such  policy  or  contract  (u). 

In  all  policies  it  is  usual  if  not  invariable,  and  except 
in  limited  companies  necessary  to  stipulate  that  the 


N.  S.  146,  II  W.  K.  loii,  re  Eno-lish  and  Irish  Church  Co.,  i  H.  &  JI. 

85,11  W.  R.  681,  8  L.  T.  N.  S.  724. 
(s)  Jfutc/iiitsoii  V.  Wriijht,  25  Bcav.  444.     llohson  v.  M'Crdght,  25 

Beav.  272,  27  L.  J.  Ch.  471,  31  L.  T.  21,  6  W.  \{.  385,  4  Jur.  N.  S.  269. 
(<)  The  Ocean  Marine  Insurance  Co.  proposes  to  do  tliis, 
(«)  See  per  Jesscl,  M.  R.,  re  Accidental  Death  Co.,  7  Ch.  D.  568, 

47  L.  J.  Ch.  396,  26  W.  R.  473. 
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funds  of  the  insurance  company  sliall  alone  be  liable,  and 
that  individual  shareholders  shall  be  excepted  from  all 
Funds  include  personal  liability.  Unpaid  calls  come  within  the 
unpaid  calls,  definition  of  funds  (x).  When  liability  is  limited  to  the 
funds,  it  means  to  the  funds  as  they  ought  to  be  made 
up,  and  includes  the  still  unpaid  portion  due  on  shares 
tiiken  (//). 


Liability 
undertaken 
by  policy 
ultra  vires. 


The  Hull  and  London  Fire  Assurance  Company  was 
registered  under  7,  8  Vict.  c.  i  lo.  Its  deed  of  settle- 
ment took  power  to  grant  marine  insurances,  but  clause 
77  thereof  specially  required  that  the  funds  of  the 
companj'  should  alone  be  made  liable,  and  sec.  44  of 
the  Act  that  policies  should  bo  signed  by  two  directors 
or  an  officer  expressly  authorised  thereto,  by  resolution 
applying  to  the  particular  case. 

A  policy  issued  without  any  qualification  as  to  liability 
was  held  ulira  vires,  and  could  not  be  granted  either 
by  the  d'rectors,  or  any  agent  appointed  by  them  (;), 
and  notlii  iig  could  be  recovered  thereon.  But  possibly 
the  grr.iitee  may  insist  on  having  proper  and  i/itra  r//vs 
policies  granted  to  him  (a).  And  in  support  of  tliis 
view  it  may  be  observed  that  a  memorandum,  signed 
by  three  directors,  stipulating  that  on  receipt  of 
certain  premiums  the  company  would  guarantee  an 
assurance,  and  issue,  if  required,  a  stamped  policy  in 
the  authorised  form,  has  been  held  binding  on  the 
company  and  to  create  a  good  equitable  debt  (b). 

Where  no  debt  can  be  established  and  the  contract 


?, 


(r)  Jhwss  V.  Ifiq^c  Soc'idi/,  1 1  IE.  L.  C.  3S0,  397,  Wcstbury.  Coghlan's 
case,  17  S.  J.  127.  ' 

((/)  J-Jvans  V.  t'ovciitn/,  5  Do  G.  M.  &  (J.  911,  2  Jiir.  N.  S.  557,  25 
L.  ir.  Ch.  4S9.  4  W.  K.'466.  affinnwl  8  De  (J.  M.  &  (i.  S35,  3  Jiir.  X.  S. 
1225,  26  L.  J.  CIi.  400,  5  W.  J!.  436. 

(;)  llatiibro  v.  Hull  and  Lomhm  Fire  Co.,  3  ][.  &  X.  7S9,  2S  L.  J. 
Ex.  62. 

((()  Ibid.     Pcnic)/  V.  Jkficon  Fire  Co.,  7  (iraiit  V.  C.  130. 

(h)  In  re  Atlu'Uieina  Lifo  Co.  e.rpartc  I'la^lu  Co.,  4  K.  &  J.  549,  25 
L.  J.  Ch.  829,  5  Jur.  N.  S.  1140,  6  W.  K.  779. 
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is  wholly  nltra  vires,  being  on  risks  not  allowed  by  the 
articles,  policy-holders  cannot  claim  as  creditors,  but 
only  for  premiums  paid  (c). 

I .  The  grantees  of  policies  of  insurance  contract  to  PoUoy-hoiaer 

„  ,      ,  '  -I    •  p  .  .    cannot  control 

receive  a  sum  of  money  to  be  paid  m  a  tuture  event,  property 
Whatever  may  be  the  property  possessed  by  the  °^  ^^^'^' 
grantors,  the  grantees  have  not  by  this  contract  any 
immediate  control  over  it,  or  lien  upon  it.  The 
grantors  or  their  trustees  continue  to  have  the  entire 
control  or  management  over  the  whole  fund.  The  real 
estate  or  chattels  real  may  be  sold  and  converted  into 
pure  personalty,  and  pure  personalty  may  be  converted 
into  cliattels  real,  and  this  state  of  things  may  continue 
not  only  during  the  contingency  upon  which  payment 
depends,  but  after  the  contingency  has  determined,  for 
the  grantee  acquires  no  specific  lien  after  the  payment 
has  become  due.  Even  in  default  of  payment  when 
due,  the  grantee  cannot  by  reason  of  such  default  only 
resort  immediately  and  at  once  to  chattels  real,  but 
must  resort  to  legal  process,  which  will  not  affect  the 
laud  possessed  by  the  insurers  at  the  time  of  the  con- 
tract, although  it  may  in  its  final  result  affect  such 
land  as  the  office  may  have  at  the  time  when  the  pro- 
cess is  exoeuted.  Ordinarily  the  grantee  has  nothing 
but  a  riofht  of  action  from  the  date  of  the  contract 
until  payment  (d). 

From  this  it  results,  on  the  one  hand,  that  a  policy  Policy-holder 
is  not  within  the  ]\Iortmain  Acts,  and  on  the  other  creditor, 
that  a  policy-holder  under  such  a  policy  would  not  be 
a  secured  creditor  in  case  of  liquidation. 

But  where  a  life  policy  Avas  granted  stipulating  that  Provision 
the  funds  remaining  at  the  time  of  any  claim  or  demand  creating^ 
unapplied  and  undisposed  of  and  inapplicable  to  prior  f^om  p^roof, 
of  death, 

(c)  Re  Phoenix  Life,  Burgess  and  Stock's  case,  2  J.  &  H.  441,  31 
L.  J.  Ch.  749,  10  W.  R.  816. 

(d)  March  V.  Attornty-Gcncral,  5  Beav.  433  Langdale. 
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demands,  should  bo  liable  to  answer  the  demand  and 
negativing  individual  liability  on  tlie  part  of  the 
directors,  it  was  held  that  this  constituted  a  charge  on 
the  funds,  and  that  it  took  priority  from  the  date  of 
proof  of  death,  although  not  payable  until  three  montlis 
later  (c). 

An  insurance  company  which  has  granted  an 
ordinary  policy  of  life  insurance  is  a  debtor,  and  an 
assignee  of  such  policy  becomes,  on  the  death  of  the 
life  insured,  a  creditor  of  the  company.  The  company 
is  not  in  such  case  a  trustee  or  a  stake-holder,  and 
should  not  pay  the  policy  money  into  court  under  the 
Trustee  Relief  Act  (/). 

No  precise  or  technical  words  are  necessary  to 
create  a  covenant ;  and  whether  it  be  so  or  not  depends 
on  the  intention  of  the  parties,  and  therefore  where 
directors  had  stipulated  that  neither  of  them  as  directors 
should  be  liable  to  any  demand  for  loss,  except  under 
the  articles  of  the  society,  it  was  held  that  the  instru- 
ment might  be  considered  as  a  covenant  to  entitle  the 
insured,  in  case  of  a  loss  by  fire,  to  receive  a  remunera- 
tion out  of  the  funds  of  the  society  to  the  extent  of 
such  funds  {(]). 

"  The  capital  stock,"  "  the  capital  stock  and  funds," 
"  the  stock  and  funds,"  "  the  capital  stock  and  effects," 
witli  or  without  reference  to  prior  claims,  or  limitation 
of  the  charge  to  the  amount  of  such  capital  stock  funds 
or  effects  undisposed  of  and  inapplicable  to  prior  claims 
under  the  constitution  of  the  company,  are  variously 
made  liable  in  the  policies  of  unlimited  companies  (/i). 

No  charge  is  created  on  the  funds  of  a  company  by 

(e)  i?e  Athenceum  Life,  &c.  Co.,  cxpartc  Prince  of  Wales  Co.,  John- 
son 633,  28  L.  J.  Ch.  335,  32  L.  T.  195,  7  W.  R,  137,  ^00. 

(/)  Matthew  v.  Northern,  <Lc  Co.,  9  Ch.  U.  80,  38  L.  T.  N.  S.  46S, 
45  L.  J.  Ch.  562.     Dcsborou;/h  v.  Harris,  5  De  G.  M.  &  G.  439. 

{g)  Andreivs  v.  Ellison,  6  Moore  (C.  P.)  199. 

\h)  Re  State  Tire,  9  L.  T.  N.  S.  loS. 
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not  create 
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Effect  of 
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that  funds 
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the  terms  of  a  policy  which  makes  the  stock  and  funds 
of  the  company  liable  alone.  Consequently  the  holders 
of  such  policies  have  no  claim  on  the  assets  of  the 
company  in  preference  to  general  creditors  {i). 

A  provision  in  a  policy,  that  the  capital  stocks  and 
funds  of  the  said  company  shall  be  subject  and  liable 
to    make    good    the    aforesaid  sum  of  £  to  the 

assured,  his  heirs,  executors,  or  assignees,  means  that 
the  money  shall  be  paid,  i.e.,  that  the  stock  shall  be 
a]iplied  in  the  payment,  or  that  the  company  shall  pay 
it  out  of  the  stock,  it  does  not  amount  to  an  equitable 
assignment  of  the  stock,  but  is  merely  a  covenant  to 
pay  out  of  stock  so  far  as  it  will  go  {k). 


Where   a  policy  restricts   claims  under  it  to  the  "Where  policy 
property  of  the  company  remaining  at  the  time  of  any  cCims  to 
claim,  including  unpaid  capital,  and  specially  excepts  property  of 
all  individual  liability,  the  assured  cannot  proceed  at  shareholder 
law  against  an  individual  shareholder ;  and  it  will  not 
help   the    policy-holder  that  the   deed  of  settlement 
contains  (if  it    does)    terms   more   favourable   to  the 
assured  than  the  policy  does,  nor  that  the  capital  stock 
is  fraudulently  overstated  in  the  policy  (/). 

So  also  where  the  liability  is  imposed  upon  the  funds 
remaining  unapplied  and  undisposed  of  and  inappli- 
cable to  prior  claims  (in). 

Where  the  liability  of  shareholders  in  an  insurance  Liability 
company  is  by  provisoes  in  the  policy  limited  (in  case  pXcy  can't  be 
of  insolvency)   to  the   amount  then   unpaid  on   such  extended  by 
shares,  the  policy-holders  cannot,  by  bringing  action  for  breach  of 
breach  of  contract,   in  effect  make  the  liability  un- 


(0  Ihid.,  and  see  re  International  Life,  M'lver's  claim,  5  Ch.  Ap.  424, 
23  L.  T.  N.  S.  38,  18  W.  R,  794. 

%  Mattheio  v.  Northern,  9  Ch.  D.  80,  84,  38  L.  T.  N.  S.  468,  45 
L.  J.  Ch.  562. 

(I)  Durham's  case,  4  K.  &  J.  517  (1858). 

[m)  Re  Athenaeum  Life,  expte  Prince  of  Wales  Life,  suj^ra,  note  (c). 
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limited  (n).  To  do  so  would  enable  persons  who  have 
contracted  to  seek  their  claims  from  a  certain  limited 
fund  to  enforce  them  against  another  and  unlimited 
fund.  Policy-holders  under  such  policies  have  no 
personal  remedy  (0). 


Where 
liability 
limited  by 
policy, 
coveuant  to 
indemnify  is 
also  limited. 


Where  such  is  the  case  a  covenant  to  indemnify  is 
not  unlimited  in  its  scope,  and  does  no  more  than  bind 
and  affect  the  paid  and  unpaid  capital  of  the  indem- 
nifying insurer  (p). 


Nor  can  the  policy-holders  get  the  costs  of  winding 
up  out  of  coutributories  who  have  compounded  under 
section  160  of  the  Act  of  1862  andtho  rules  of  1862, 
schedule  iii.,  form  56  ((/). 


ri"' 

:r:H 

5 :: 
rZ 


Funds  appro- 
priated to 
secure  policy- 
holders must 
be  reserved 
for  them. 


Costs  of  getting 
in  funds 
appropriated 
to  policy- 
holders to  be 
borne  by 
shareholders. 


If  the  liability  of  shareholders  be  limited  by  the 
policies  (or  in  other  manner  whereof  the  policy-holders 
have  notice)  to  the  subscribed  capital  of  the  company, 
the  funds  thereby  indicated  must  be  kept  entirely  for 
the  policy-holder  (;•),  and  the  costs  of  getting  in  the 
unpaid  capital,  which  is  hypothecated  in  this  manner 
to  the  claims  of  the  policy-holders,  will  fall  not  on 
them,  but  on  the  shai'eholders,  since  such  costs  are 
really  costs  of  settling  the  matter  between  the  joint- 
stock  partners  themselves  (s). 


(n)  Ldhhridfjc  v.  Adams,  13  Eq.  547,  26  L.  T.  N.  S.  147,  20  W.  R.  352. 

(0)  Re  Professional  Lifo,  3  Ch.  App.  167,  17  L.  T.  N.  S.  631,  36 
L.  J.  Ch.  442,  16  W.  K.  295,  Re  Athenteum  Life,  3  Do  G.  &  J.  660. 
Durham's  case,  4  K.  &  J.  517,  Bull's  case,  9  Eq.  706-712,  39  L.  J.  Cli. 
539,  18  W.  R.  784.  Evans  v.  C'ovcntri/,  8  Do  (}.  M.  &'(;.  S35,  26 
L.  J.  Ch.  400,  5  W.  R.  436.  Kinr/  v.  Arcnmulative  Life  Co.,  3  C.  B. 
N.  S.  151,  163,  27  L.  J.  C.  P.  57,  30  L.  T.  119,  6  W.  R.  12.  Ahhhivt 
V.  Leaf,  I  IT.  &  M.  68 1,  10  L.  T.  X.  S.  185,  12  W.  R.  462,  llallett  v. 
Domlall,  18  Q.  B.  2,  16  .Tur.  462. 

(p)  I'rere's  case,  16  S.  J.  502,  Cairn.s,  disapproving  Fleming's  case, 
but  Fleming's  case  is  of  judicial  autliority. 

(q)  Re  Accidental  Death  Co.,  7  Ch.  D.  568,  47  L,  J.  Ch.  397,  25  W.  R. 

473- 

(r)  Re  Professional  Life  Co.,  uhi  supra.    Ilalhit  v.  Domlall,  tthi  supra. 

(s)  Re  Agriculturist  Cattle  Insurance  Co.,  10  Ch.  App.  i,  44  L.  J.  Ch. 

108,  31  L.  T.  N.  S.  710,  23  W.  R.  219,  re  Arthur  Average  Co.,  No,  2, 24 
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But  the  policy-holders  cannot  insist  on  further  calls 
after  exhaustion  of  assets  to  recoup  them  for  assets 
spent  in  paying  general  creditors,  neither  will  they  be 
postponed  to  general  creditors,  but  will  rank  with 
them  (0- 

The  deed  of  settlement  of  the  Albion  Insurance 
Company  provided  that  before  any  dividend  was 
declared  a  reserve  of  not  less  than  two  per  cent,  of  the 
annual  interest  of  the  sums  advanced  sliould  be  appro- 
priated until  the  whole  capital  (of  ^1,000,000)  should 
be  raised  as  a  permanent  fund  to  jirovide  against 
losses.  The  funds  were  accumulated  though  no  reserve 
fund  was  actually  set  apart,  and  bonuses  were  trien- 
nially  divided.  The  Albion  amalgamated  with  the 
Eagle,  and  each  shareholder  was  gi\-on  the  option  of 
receiving  ^50  ^  share  or  having  an  allotment  of 
shares  and  receiving  a  share  of  the  surplus  assets. 
It  was  held,  in  a  question  on  a  settlement  comprising 
some  Albion  shares,  that  the  share  of  the  surplus 
assets  was  capital,  since  the  surplus  assets  were  a 
reserve  fund,  and  not  income,  though  the  triennial 
bonus,  coming  out  of  the  same  fund,  seems  to  have 
been  treated  as  income  {u). 

Where  a  claim  on  a  policy  was  sent  in  with  proofs 
and  admitted,  and  a  day  fixed  for  payment,  but  before 
that  day  a  petition  was  presented  for  the  winding  up 
of  the  company,  upon  which  after  several  adjournments 
a  winding-up  order  was  seven  months  subsequently 
made.  Lord  Romilly  held  that  payment  by  the  com- 
pany of  the  claim  must  bo  deemed  a  fraudulent  pre- 
ference within  sec,  I  5  3  of  the  Companies  Act,  1862, 
and  that  the  money  must  bo  refunded  (r). 

W.  R.  514,  in  re  Profcssidual  Life  Co.,  3  Ch.  App.  167,  36  L.  J.  Ch. 
442,  17  L.  T.  \.  S.  631,  16  W.  K.  295,  1S67,  ;r  London  Marine  Ins. 
Co.,  8Eq.  176,  17  W.  R.  7S4. 

(0  Re  JMi^dish  and  Irish  Chnrch  Co.,  20  L.  T.  X.  8.  943,  8  L.  T.  X. 
S.  724,  I  ][.  &  M.  79,  1 1  W.  R.  6S1.  Re  State  Firo  Co.,  1 1  W.  R.  746, 
loii,  24  L.  J.  Ch.  436,  I  l)e  G.  J.  &  S.  634,  8  L.  T.  N.  S.  146. 

((()  Nicholson  v.  Nicholson,  9  W.  R.  677.  Last  v.  Royal  £xchan'je 
Assurance,  12  Q.  B.  D.  389. 

(v)  Browne's  case,  16  S.  J.  7S1  (1874). 

2  B 
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In  other  words,  it  is  not  onougli  that  tho  ri^'ht  to 
the  policy  moneys  should  have  accrued.  I'nynicut 
must  be  made  before  any  winding-up  proceedings  (,/•). 

Annuitants  Holders  of  annuities  granted  by  insurance  companies 

from  day  Are  Creditors  of  the  company  from  the  day  when  the 

to  ruu^  ^^^'"*  annuity  begins  to  run.      The  liability  of  the  company 

may  be  limited  by  its  constitution  or  the  terms  of  tlie 

annuity  deed  ;  and  whether  the  annuity  is  a  secured 

debt  or  not  depends  on  like  considerations.      They  can 

Can  prove  in    of  course  prove  in  the  liquidation  of  the  company  for 

for  value.        tho  valuo  of  tho  annuity  (//)  which  is  to  be  computed, 


Where  a  trust  fund  is  set  apart  by  a  company  to 
meet  immediate  claims  on  policies,  il'c,  it  covers  only 
those  claims  and  demands  which  have  so  matured  tliat 
immediate  payment  can  be  demanded  and  an  action  at 
law  brought,  or  other  immediate  steps  taken  to  obtnin 
payment.  An  annuity  which  had  matured,  but  011 
which  no  instalments  were  due  within  the  time  limited 
for  immediate  payments,  will  not  rank  on  such  fund  (:). 

A  man  who  borrowed  from  an  insurance  company 
on  the  security  of  a  policy  granted  by  them  and  of  a 
charge  on  land,  on  the  liquidation  of  the  company  was 
held  liable  to  the  assignees  of  the  debt  and  securities 
for  the  amount  of  the  loan,  and  unable  to  set  off  the 
valne  of  the  policy,  or  to  claim  indemnity  in  respect  of 
subsequent  depreciation  of  the  policy,  the  assignees 
being  ready  to  return  all  the  securities  given  for  tho 
debt  on  receiving  payment  thereof  (a). 

Nor  if  a  man  borrows  on  his  policy  can  he  set  olf 
the  value  thereof  against  tho  loan  in  the  liquidation 
of  the  insurance  company  (h).     But  under  the  present 


{x)  INIartin's  cluini,  14  ]v|.  14S. 

((/)  Hunt's  case-,  I  H.  &  :M.  70,  7  L.  T.  N.  8.  669,  11  W.  E.  22 > 

(;)  AVyatt's  case,  R.illy  (Alb.  Arb.),  42. 

(a)  Bourne's  case,  ]{eilly  (Alb.  Arb.),  44. 

(I>)  Parlby's  case,  Reilly  (Alb.  Arb.),  4S. 
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law,  a  policy  has  an  ascertainablo  value   iu  liquida- 
tion ('•), 

The  sum  at  which  a  policy  has  been  valued  in  the  v„iue  of  policy 
windinn;  up  of  an  insolvent  insurance  company  is  not  ''""!'^ ''?  ^"-''/''^ 

'^       '■  ,  I       J  oil  liaiikruptcy 

n  debt   duo   within   the  umtual   credit   clause  of  llic  "h'"ii«y- . 
Bankruptcy  Act,  1869,  sec.   39  (unaltered  iu  the  Act  louiiou"'"'""* 
of  1883,  V.  sec.  38)  (</),  and  therefore  cannot  bo  set  otf  of"p^'j|Jy_ 
under  the  bankruptcy  of  a  policy-holder  ao'ainst  a  loan 
made  to  him  on  the  policy. 

A  limit  placed  on  the  liability  to  policy-holders  by  the  Limitoa 
deed  of  settlement,  does  not  in  any  wav  affect  the  rii>'hts  !'''|."''S^'  \°, 
of  general  ci'editors,  who  will  have  in  snch  a  case  tlu-  '''"^^  not  "'^''-'ot 
unlimited   liability   of  the   shareholders,    and    not   bo  croditors. 
restricted  to  the  capital  of  tlio  company,  if  tlic  company 
be  not  a  limited  liability  (r). 

The  rights  of  annuitants  and  non-participating  jiolicy-  Eights  of 
holders  depend  on  the  presence  or  absence  of  limitation  a'iui"',ion!.  * 
or  qualiiication    in   the  annuity    contracts  or  ])olicios  iw;ti''ir:iting 

^  "  '■  policv-liolclers 

accepted  by  them  (/).  dojiciid  on 

their 
•  coiifi'icrs 

In  the  winding  up  of  an  insurance  company,  the  Q„p^j 
important  questions  for  consideration  are — 


10113 

ansiiig  on 
winding  up. 


(i)  The  number  of  matured  claims  or  contracts  on 
which  a  present  liability  exists. 

(2)  The  number  of  immature  claims  whereon  the 
liability  is  still  contingent. 

(3)  Whether  all  claims  are  payable  out  of  the  same 
funds. 

(4)  If  not,  whether  any  claims  are  secured  or  come 
in  only  with  the  claims  of  general  creditors. 


((■)  Life  Assurance  Companies  Act,  1870. 

(./)  J-xptL  Prici^  re  Lankester,  23  W.  K.  844,  33  L.  T.  X.  S,  137. 

(e)  Re  Accidental  Death  Cc,  7  Ch.  1).  568,  47  L.  .1.  Ch.  396,  25 
W.  R.  473. 

( /')  AV  Kent  Mutual  Company,  Huniinol's  case,  16  S.  .T.  65,  GS 
(Alb.  Arb.) 


388 


THE  LAWS  OF  INSURAXrE. 


"-   .1 


How  olaimi 
Talucd. 


Under  tlio  present  law  in  tho  winding  up  of  nn  insur- 
ance company — ( i)  matured  claims  or  policies  are  valued 
at  the  amount,  includin<jf  accrued  bonus,  which  was  pay- 
able on  them  at  maturity;  (2)  immature  claims  ai'o 
valued  in  accordance  with  tho  first  schedule  to  tho  Life 
Assurance  Companies  Acts,  1870;  (3)  annuity  contracts 
are  valued  under  the  second  schedule  of  the  same  Act. 


' 


^  of  nil  luxur- 
ies are  valued 
lic'li  was  pay- 
0  claims  aro 
e  to  the  Life 
lity  coutracts 
lio  snino  Act. 
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NOVATION  AND   AMALGAMATION. 


i 


By  novation  is  meant  a  tripartite  arrangement  whereby  Definition, 
a  debtor  or  person-  liable  presently  or  in  future,  or  on  a 
contingency  or  concurrence  of  contingencies,  is  released 
from   such   debt   or   liability    in   consideration   of  his 
])roviding  another  person  who  will  undertake  to  satisfy 
such  debt  or  liability  Q').     The  creditor,  by  consenting 
to  such  arrangomeut,  consents  to  look  only  to  the  new 
debtor ;  and  it  is  the  criterion  between  novation  and  Difference 
suretyship  that  in  the  former  the  creditor  has  no  right  novation  and 
of  recourse  to  his  original  debtor  (h),  having  accepted  suretyship, 
the  new  liability  in  complete  extinction  and  satisfaction 
of  the  old,  whereas  in  suretyship  the  liability  of  the 
original  or  principal  debtor  continues. 

The    law  will    not   presume    novation  (r).      It  is  a  Novation  to 
question  of  fact,  and  must  be  proved  accordingly  by   °^^°''°  ' 
those  who  aver  it  to  have  taken  place  (r/).      In  the 
absence  of  such  proof  the  new  liability  if  any  will  be 
taken  to  be  by  way  of  guarantee  (r),   and  not  as  a 
substitute  for  the  old. 

Although  very  slight  evidence  is  suflicicnt  in  the  Pro'.r 
course  of  dealing  between  a  customer  and  a  firm,  subject 
to  change  by  the  retirement  of  all  partners  and  the 
introduction  of  new,  to  show  that  the  customer  con- 
tinuing his  dealings  accepts  the  new  firm  as  his  debtors 


(ft)  I  Pothior  (Evans'),  p.  3S1,  546.     Wilson  v.  Lloyd,  16  Ec^.  60. 
(6)  I  Pdtliier  (Evans'),  p.  394,  s.  56S. 
(<•')  35.  36  Vict.  c.  41,  s.  7,  Buwrin;,f"s  case,  16  S.  J.  30v 
{(l)  Co,!;hlan's  case,  llcilly  (Eur.  Arb.)  46,  17  S.  J.  128.     BlundeU'fi 
case,  Rei'lly  (Eur.  Arb.),  84,  17  S.  J.  594. 
(c)  Ersliine's  Scottish  Law,  p.  425. 
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in  lieu  oi'  the  ulder  linn  (tliough  even  tlien  it  is 
necessary  that  knowledge  of  the  change  in  the  firm 
should  be  brought  home  to  the  creditors),  far  more 
IH'eciso  and  cogent  proof  is  required  to  show  that  in 
tlie  case  of  two  limited  liability  companies,  formed 
originally  under  separate  deeds,  a  creditor  has  aban- 
doned a  written  defiuito  contract  with  one  company  for 
an  unwritten  engagement  by  a  new  company,  to  be 
arrived  at  through  the  medium  of  verj'  special  arrange- 
ments between  the  two  companies  (/). 


•5:' 


Koviition  not 
solely  aiiiili- 
cable  to 
insurance. 


The  doctrine  of  ne>vation  does  not  apply  solely  to 
insurance,  but  owing  to  the  recent  history  aud  peculiar 
character  uf  insurance  business  has  been  chiclly  dis- 
cussed of  late  years  with  reference  to  insurance  com- 
panies having  been  brought  into  prominence  by  the 
result  of  numerous  and  complicated  amalgamations  and 
transfers  of  business  between  insurance  companies 
which  were  in  diiliculties  at  the  time  of  such  amalgama- 
tions and  ultimatelv  became  insolvent. 


Butmanycascs 
have  ai'iscii 
out  of 

arnin.i,'omciits 
of  iiisutaiico 
conipauics. 


A  large  number  of  companies,  by  a  series  of  successive 
amalgamations  and  transfers,  were  ultimately  merged 
in  the  European  and  Albert  Companies  respectively,  and 
Ijoth  failed,  upon  which  it  became  necessary  to  decide — 
( i)  the  competency  of  the  various  companies  to  effect  the 
said  amalgamation  and  transfers  ;  (2)  whether  such  pro- 
ceedings, if  comjietent  to  the  company,  were  binding  on 
its  policy-holders  and  other  creditors  ;  (3)  whether,  if 
not  binding,  they  had  been  accepted  and  acted  upon  by 
the  creditors. 


These   (juestions   are   dealt   with  in    the    following 
pages  on  novation  and  amalganuition. 


Amalganii- 
tion. 


By  amalgamation  or  transfer  is  meant  tlioso  arrange- 


(/)  /.V  Family  Endnwniont  Co.  por  Hatlu'ilcy,  L,  C,  5  Cli.  A\\  llS, 
132-3,  y)  L.  J.'Ch.  300,  21  L.  T.  N.  8.  775,  iS  W.  K.  266. 
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Ch.  Ap.  uS, 

56. 


ments  between  insurance  companies  on  occasions  when 
one  takes  to  the  business  of  the  other  (//). 

l^u'chase  by  one  insurance  company  of  the  goodwill  Amnlga- 
and  the  whole  concern  of  another,  will,  ordinarily  J^,.^  j,j^f j_ 
speaking,  bo  a  transaction  in  which  no  insurance 
company  will  bo  justified  in  engaging,  because  it  cer- 
tainly cannot  be  said  to  bo  within  the  ordinary  scope 
of  llic  objects  of  any  company  to  purchase  the  good- 
will of  another  (/).  Such  a  transaction  may,  however, 
b^  expressly  authorised  under  the  deed  of  settle- 
ment or  other  instrument  constituting  the  company, 
but  the  purchase  must  be  carried  out  according  to  the 
provisions  thereof  (/). 

''Tower  lo  enter  into  a  contract  of  amalgamation  Capacity  to 
is  most  clearly  no  part  of  the  general   powers  which  nmst  be 
the  law  would  imply  in  directors  of  an  insurance  com-  gi^^^'^n''^''^ 
pany  (')  .  .   .  The  power  to  insure  lives  and  the  power  to 
grant  annuities  on  lives  committed  to  the  directors  of 
an  insurance  company,  implying  as  it  does  skill  tuid 
care  on  their  part  in  selecting  lives,  could  not  be  con- 
tended to  authorise  tho  taking  over  in  mass  by  the 
executive  of  one  insurance  company  of  all  the  insured 
lives,  and  all  the  annuity  contracts  of  another  company 
selected  and  entered  into,  not  by  the  executive  of  the 
first  company  but  of  the  other  (//')•"     Iii  order,  there- 
fore, to  niahitain  a  contract  ot  amalgamation  or  any 
rights  of  indemnity  arising  therefrom,  the  power  to 
amalgamate  must  bo  shown  and  strictly  pursued,  and 
general  principles  of  law,  which  would  show  that  in  the 
ordinary  details  of  business  in  ol)taining   necessaries 
and   entering  into  contracts  for   them,    the   directors 
would  have  power  to  bind  their  shareholders,  whether 


{h)  Iiuluiiiuity  case,  Keilly  (Alb.  Arb.)  17. 

(0  l-:rnrst  v.  Xiclinln,  G  H.  L.  C.  401,  414.     J(c  V.va  Insurance  Co., 
30  L.  J.  Ch.  137,  3  L.  T.  X.  S.  31.1,  6  Jur.  X.  S.  1334,  9  W.  It.  67,  1S61. 
(<•)  Enicst  V.  Aic/ioix,  6  II.  L.  C.  401. 
(/)  Indciunity  cu.'ic,  lliiliy  (Alb.  Arb.)  25. 
(m)  Ibid. 
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Aiualgamation 
uUra  vires 
can  bo 
ratitieil. 


Where  power 
to  anialgaiiiiito 
not  given  by 
deed,  it  may 
be  by  special 
resolution. 


their  shareholders  hud  or  had  not  stipulated  for  parti- 
cular limits  of  liability  in  the  deed,  cannot  be  appealed 
to  in  order  to  support  an  amalgamation  or  an  under- 
taking to  indemnify  us  part  of  a  contract  of  amalgama- 
tion (m). 

But  an  amalgamation  which  is  at  its  outset  tilirn 
rins  ma}''  be  ratilied  and  accepted  by  the  sharelioldera 
with  or  without  ([ualiticaliou ;  and  Lord  C  '-ts,  as 
arbitrator,  held  that  the  Albert  Society  ii,  ,w.  -'-liug 
an  amalgamation  effected  Ijy  its  direction  did  not 
accept  certain  uUra  vira  terms  in  the  amalgamation 
deed  which  purported  to  impose  on  them  an  unlimited 
liability  in  respect  of  the  debts  of  the  amalgamated 
companies  (o). 

When  the  original  deeds  constituting  the  company 
do  not  give  the  power  to  anudgamate,  such  power  may 
be  given  by  general  resolution,  but  not  so  as  to  alter 
the  fundamental  principle  of  the  original  deed  as  to 
the  individual  liability  of  shareholders  (^p).  Therefore 
an  amalgamation  purporting  to  do  more  will  be  void  ((,■). 
thousjh  an  amaljjfamation  not  alteriu";  the  nature  v- 
such  liability  will  he  good  (/'). 

So  no  amalgamation  coukl  be  in  (re  rircs  which,  in 
the  face  of  a  clause  in  the  originid  constitution  of  the 
company,  requiring  that  in  every  contract  there  shall 
be  inserted  a  limitation  of  liability,  purjiorts  to  bring 
u[)on  the  company  a  liability  not  so  limited  (s).  Fi't. 
Lord     .Uomill}    hold    that    where    ainalganuition    ;. iis 


(/()  Iniltninity  c-mv,  lieilly  (Alb.  Aib.)  25, 

((;)   Jhiil.,  2S. 

{j>)  lliiiL,  29. 

(7)  A/ljirt  Co.  V.  Jlii>ik  I'f  Liiiiddii  d'.,  f'anic  cn~v, 

(/•)  Alliirt  ('11.  V.  Mtdii-of,  p,  2h!,  same  case 

(a)  Indcinnity  case  (\o.  2),  Ucilly  (Imit.  Arli.)  3.  AikjIi-au^  ■'• 
Co,  V.  lirilisk  Prorinvifd  Co.,  3  Gill'.  521,  0  L.  T.  N.  S.  6S,  517,  lo 
W.  K.  5:S8.  Rip.  Smith  re  Anylo-Anstralian  F-ifc  Co.,  8  W.  Iv.  170. 
Jiijcj).  Aiiglii-Austnilian  C<>.  re  liiitisb  I'lovident  Co.,  10  L.  T.  N.  S.  326, 
12  W.  1{.  701. 
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authorised,  the  covenant  to  indemnify  made  thereon  was 
unlimited  (i). 

When  a  policy-holder  or  annuitant  of  one  insurance  Policy-hokler 
company  accepts  an  amalgamation  of  his  company  -with  'iunaiganfation 
another  company,  he  can  onlv  claim  on  such  other  com- ''"°  o"\y  ^^''^'IT 
pany  as  if  he  had  originally  obtained  policies  or  annui-  iug  company, 
ties  from  that  company  (u). 


Claim  by 
amalgamated 
ou  amalgamat- 
ing comjiany 
when  policy- 
holders will 
not  look  to 
amalgamating 
company. 

Costs  of 
liquidation  of 
amalgamated 
company 
tlu'ough 
default  of 
amalgamating 
company. 


And  when  the  policy-holders  and  annuitants  will  not 
look  to  the  amalgamating  company,  the  amalgamated 
companies  can  under  the  deed  of  amalgamation  and 
indemnity  only  claim  on  the  assets  of  the  other  with 
general  creditors,  the  indei^niity  will  bo  limited. 

The  costs  of  liquidating  the  amalgamated  companies 
in  consequence  of  the  default  of  the  amalgamating  com- 
j)auics  will  be  treated  like  the  costs  of  a  surety  who 
resists  the  creditor's  claim  when  the  principal  debtor 
fails  to  pay  it,  and  they  must  show  very  strong  reasons 
for  resisting  to  be  entitled  to  such  costs  (r).  If  the 
indemnity  includes  costs  when  ascertained  and  proved 
to  result  from  breach  of  the  covenant-  to  indemnify,  they 
may  be  charged  on  the  company  promising  the  indem- 
nity (x). 

Policy-holders  can  only  bo  made  to  consent  to  a  ■\vhen  policy- 
transfer  of  the  liability  on  their  policies— ( i )  when  power  Jy'S'Jsfe"  of 
io  elfect  such  transfer  is  exi^ressly  given  by  the  consti- 'i'''j;|.'^>' 

.  T    •  T   /    \    -c^^  office. 

tution  of  the  company  granting  the  policies,  and  (2)  if 
the  provisions  regulating  the  mode  of  such  transfer  have 
been  strictly  complied  with.  J3ut  to  avoid  risk  of 
acquiescence  or  novation,  it  is  advisable  to  signify  dissent 
or  protest  (>/)  ;  and  where  either  is  etfectual,  by  lormal 


(0  He  Bi'itisli  rrovidunt  C<..,  iS  S.  .F.  242  (Mur.  Arb. 


OJi 


16  S.  J.  141. 


((()  Iiidt'iiinity  case,  Keilly  (All)  Ail 

(?•)  Ihiil.,  34. 

{x)  Indemnity  case  (Xo.  2),  Iluilly  (Eur.  Arb.)  3. 

((/)  Wood's  case,  Keilly  (Alb.  Arb.)  54,  1 5  S.  J.  693. 
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Formal  protest  protest  (c)  to  ])ay  premiums  and  tlo  other  acts 
needful  to  keep  alive  the  claim  with  rel'erence  to  such 
protest.  Unless  such  protest  be  absolute,  or  declared 
to  be  in  force  until  certain  acts  are  done,  or  information 
is  given  by  the  person  to  whom  it  is  addressed,  diffi- 
culties may  still  arise,  and  subsecjuent  acquiescence  bo 
alleged  with  some  show  of  reason  (a). 


Novation. 
Lord  Cairns' 
view. 


Where  persons  having  claims  by  way  of  policy  or 
annuity,  deed, endowments,  or  otherwi^^e,  allow  themselves 
to  drift  into  dealings  and  enter  into  relations  with  the 
new  company,  and  to  pay  premiums,  itc,  and  make  no 
protest  with  regard  to  the  looting  upon  which  they  are 
paying  these  premiums,  ike,  they  lose  the  security  of 
the  old  company  and  become  cretlitors  of  the  new  (d). 

Amalgamation  Where  a  company  transfers  its  business  to  another 
holders  losin-' i'^  Consideration  of  a  covenant  by  the  transferee  com- 
righta  against    panv  to  iudemnifv  the  transferor  ay-ainst  all  claims  on 

transferor  .    .  .   .  " 

company.  policies,  annuities,  and  other  contracts,  holders  of 
annuity  contracts  with  the  transferor  companj-,  who 
were  also  shareholders,  by  exchanging  those  shares 
for  an  ecpiivalent  number  in  the  transferee  company, 
do  not  preclude  themselves  from  looking  to  the  trans- 
feror company  for  the  payment  of  the  annuity  (''j. 

Bv  assenting  to  the  exchanyfo  thcv  do  no  more 
than  agree  that  the  paid  and  un])aid  portion  of  the 
transferee  company's  cai)ital,  including  their  own  por- 
tion thereof,  shaP  be  available  to  indemnify  the  old  com- 
pany in  respect  of  the  old  deljts.  I'hey  do  not  merge 
or  extinguish  their  own  claims  against  the  old  com- 
pany  {>!). 


(;)  W'ood'n  ciiKf,  Rtilly  (Alb.  Arli.)  54,  15  S.  J.  693,  fur  ii  very  clear 
ixnd  well-drawn  protest. 

(")  Ddrniny's  case,  iveilly  (All).  Arb.)  144.  (Irillitirs  ca^c,  6  Ch. 
■'^I'P-  374i  40  Ij.  'f-  Cli'  4<J4.  24  L.  T.  N.  S.  45S,  19  W.  H.  495. 

(h)   l)()rnin;;'s  case,  Keilly  (Alb.  Arli.)  at  p.  14S. 

(r)  Frere's  ease,  Keilly  (Alb.  Arb.)  211. 

('/)  l-'leming's  case,  6"Ch.  App.  393,  39  L.  J.  Ch.  250,  23  L.  T.  X.  B. 
770,  19  W.  K.  O63. 
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,  23  L.  T.  N.  S. 


If  a  person  takes  shares  in  an  insurance  company,  'Wliero 
and  then  that  company  is  dissolved,  or  its   business  ai."Sd,  &o., 
transferred  to  or  amalo^amated  with  that  of  another  such  li'>'biiity  of 

1         ii        I-        1      .  r>  partners 

company,  unless  the  dissohition,  ti'ansfer,  or  amalgama-  continues, 
tion  involves  a  discharge  to  the  creditors  of  the  dissolv-  specklly 
ing,  kc.  company  which  binds  them,  the  liability  of  the  discharged, 
partners  continues.      Unless  they  accede  to  the  transfer, 
however  conformable  it  may  be  to  the  constitution  of 
the  companies  engaged  in  it,  they  are  not  bound.      But 
if  tliey  accept  the  indemnity  of  the  new  coinpanj-,  the 
old  liability  ceases  (c). 

^Vhen  one  company  transfers  to  another  its  business,  iii-hts  of 
the  transferee  company  promises  by  the  deed  of  transfer  oFtnmsfeiS-' 
iiidemiiity  to  the  transferor  against  all  claims  of  policy-  company 

.  .  J-         •/     ijreserved. 

holders  or  creditors  with  vested  or  continu-ent  riixhts 
against  the  transferor.  Tliis  of  itself  does  not  in  any 
way  debar  such  creditors  from  suing  the  transferors. 
If  the  transferees  continue  solvent,  the  transferor  can 
have  recourse  to  them,  by  claim  over.  ]\[ost  of  the  cases 
on  this  point  have  arisen  where  creditors  of  the  trans- 
ferors have  found  transferees  insolvent. 

Covenants  to  indemnify,   made  hy  insurance   com-  Covenants  to 

pauies    to    each  other  on  amalgamation  and  transfer  "''1^'""^^^  "°* 
'  .  ...  luihmited. 

of  business,  are  not  unlimited  in  their  scope.  They  do 
no  more  than  alfect  and  bind  the  paid  and  unpaid 
capital  of  the  indemnifying  conijiany.  And  the  assent 
of  a  shareholder  to  an  indemnity  covenant  amounts  to 
nothing  more  (/). 

An  insnrance  company  agreed  to  amalgamate  with  a  Position  of 
feccond  company,  and  a  deed  in  two  parts  embodying "  ^^^ '° 
the  terms  of  amalgamation  was  dra^vn  up  and  eKccuted, 
but  subsequently  declared  void  for  a  variation  between 
the  terms  of  the  two  parts  {<j).     A  shareholder  in  the 


(f)  Lancey's  cji«e,  Reilly  (l''ur.  Arb. )  p.  i8,  Wustbury. 

(/)  Imlenmity  case,  Iteilly  (Alb.  Arli.)  17.  Frcre'.scase,  16  S.  J,  502, 
Ueilly  (Alb.  Arli.)  211.  I'leiiiiiig's  claim,  6  Ch.  App.  393,  19  \\,  li.  663, 
23  L.  T.  N.  S.  770,  39  L.  J.  Ch.  250. 

[y)  ^Vynne's  case,  2S  L.  T.  N.  S.  605,  2i  W.  R.  895.  , 


39(5 


THE  LAWS  OF  IXSURAXCE, 


Void  amal- 
gainatiou. 


first  company  applied  for  shares  in  the  second,  and 
received  a  letter  of  allotment,  but  no  certificate  of  shares. 
As  he  did  not  accept  the  allotment,  it  was  held  that  ho 
could  not  be  called  upon  to  contribute  in  tho  winding 
up  of  the  second  cumpany,  but  must  be  treated  as  an 
applicant  for  shares  which  never  had  been  allotted;  iLe 


insertion  of   his  name  on   the  register  being  neither 


authorised  nor  ratified  by  him  (//).  The  amalgamation 
being  void,  there  was  no  consideration  for  taking  shares 
in  the  second  company,  since  that  company  could  not 
give  him  shares  on  which  he  was  to  be  credited  with 
the  value  of  his  old  shares,  and  as  a  fact  no  agreement 
to  take  the  second  company's  shares  was  proved  (/). 


si 


Ko  amalj,'a- 
iiiation  (if 
life  offices 
without 
consent  of 
Hidi  Coiut. 


It  may  bo 
stipulated  that 
policy-holder 
shall  acceiit 
liability  of 
transferee) 
company. 


But  it  will  not 
be  implied. 

If  the  amal- 
ganiatiiig 
companies  arc 
treated  as 
separate, 
novation  docH 
not  occur. 


Life  insurance  companies  cannot  now  amalgamate  or 
transfer  their  business  without  the  assent  uf  the  llio'h 
Court  of  Justice,  to  be  obtained  by  petition  in  the 
Chancery  Division  (/). 

It  is  quite  lawful  (/)  to  make  it  a  term  of  the  original 
contract  of  insurance  that  the  holder  thereof  shall  be 
obliged  to  accept  any  subsequently  substituted  liability 
created  by  any  iidra  c'li'ch  transfer  or  amalgamation. 
This  may  be  done  by  ex]iress  and  apt  words  in  the  policy, 
or  by  declaring  the  policy  to  incorporate  and  be  sub- 
ject to  the  constitution  and  by-laws  of  the  company  (//(), 
but  will  in  no  case  be  implied  I)}'  law  (/;). 

Whore  tho  terms  of  the  amalgamation  do  or  pui'port 
to  keep  the  two  companies  separate,  no  question  of 
novation  can  arise,  and  holders  of  contracts  with  tlie 


(//)  Peck's  case,  9  Ch.  A\>\\  392,  43  L.  J.  Cli.  531,  29  L.  T,  N.  S.  907, 
22  \\.  K.  34S,  460. 

(/)  Same  case. 

(1'^  ^i  <fc  34  Vic.  c.  Ci,  ss.  14,  15. 

(/)  rollock  (in  Contracts,  190.  Dow.se'.s  case,  3  Ch.  ]).  3S4,  46  L.  .T. 
Cii.  402,  35  L.  T.  X.  .S.  653.  and  Cocker's  case,  3  Ch.  1).  I,  45  L.  J.  Ch. 
'622,  35  L.  T.  N.  S.  290.  Hurt's  case,  i  Ch.  J).  307,  45  L.  J.  Ch.  321, 
33  L.  T.  N.  S.  766. 

(m)  Brice,  Jltm  Vb'Ci<,  \\.  724,  ccwxix,  di.sciisscil  iu  Pollock  on  Con- 
tracts, p.  190. 

(«)  Lancey'a  ^aso,  llcilly  (Eur.  Arb.),  lb. 
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absorbed    company  continno    to  bo   creditors  of  that 
company  alone  (<>). 

The  object  of  proving  novation  is  to  enable  the  old 
debtor  to  resist  any  recourse  to  him  for  payment  of  the 
debt.  An  insurance  company  which  has  transferred 
its  business  v.Ifra  vires,  or  to  a  company  which  had  not  Amalgamation 
the  power  to  take  it  over,  or  which,  the  transfer  being 
inlra  rins  on  both  sides,  cannot  by  its  constitution  or 
the  terms  of  its  policies,  or  both,  compel  the  contract- 
holders  to  look  to  the  new  company,  is  not  entitled  to 
dissolve,  and  may  be  resuscitated  for  purposes  of  wind-  Rgsuscitatic 
ing  up  when  its  contract  debts  fall  due,  unless  it  can  for  winding  up. 
prove  that  the  contract-holders  had  full  knowledge  or 
sufficient  notice  of  tho  arrangement  (^))  between  the 
transferor  and  the  transferee  companies,  and  assented 
thereto  in  such  a  manner  as  to  agree  to  look  to  tho 
transferee  company  only  for  satisfaction  (q)  of  the  policy 
or  other  insurance  contract  when  its  amount  became 
payable. 

It  is  consequently  of  equal  miportanco  for  the  share- 
holders of  a  transferring  company  to  induce  the  policj-- 
holders  to  release  them  and  accept  the  transferee,  where 
the  policy-liolder.s  have  the  option  of  refusal,  and  for 
tho  latter  in  such  a  case  to  avoid  novation  and  seek  to 
preserve  recourse  against  the  original  grantors  of  the 
policies.  Whether  novation  has  or  has  not  been  made, 
being,  as  already  said,  a  question  not  of  law  or  pre- 
sumption, but  of  fact,  in  tho  very  complicated  circum- 
stances attending  the  amalgamation  already  alluded  to, 
it  is  not  surprising  that  the  Court  cf  Chancery  and 
Lords  Cairns,  AVestbury,  and  Romilly,  sitting  as 
arbitrators  in  tho  winding  up  of  the  Albert  and 
European  Companies,  are  not  wholly   consistent   (r). 


Shareholders 
of  transferor 
company  seek] 
release  from 
their  policy- 
holders. 


Policy-holders 
seek  to 

preserve  their 
original  rights. 


(0)  Ik  Anchor  Ins.  Co.,  cxpartc  Badenouh,  5  Ch.  App.  632,  18  W.  R. 

(/))  Conquest's  case,  i  Ch.  1).  334,  45  T^'  J-  Ch.  336,  33  L.  T.  N.  S.  762. 
(9)  Hxpte  Gibson,  re  Smith  Knight  and  Co.,  4  Ch.  App.  662,  Giffard, 
L.J. 
()•)  Lindley  on  Partnership,  p.  463. 


^" 
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***** 

c:- 


Decisions  of     The  views  of  tlie  learned  arbitrators,  however,  though 

arbitrators  not       i.-i.i    i    j.       ii  1      .  i  •    •  i» 

absolutely        entitled  to   the    g'reatest   regard    as  opinions   01   very 

binding.  learned  men,  are  not  binding  on  the  conrts. 


Payment  of 
premiums  not 
evidence  of 
novation. 


Payment  of  preminms  necessaiy  for  the  maintenance 
of  the  policy  or  other  similar  security  to  the  transferee 
company  is  not  sufficient  to  constitute  novation  (/). 
The  act,  being  ambiguous,  is  not  sufficient  to  raise  a 
presumption  against  the  policy- holders,  who  in  cases 
of  transfer  can  only  pay  at  the  transferee's  office,  and 
payment  may  be  made  them  either  as  agents  for  tlio 
grantors  of  the  contract  or  as  principals. 

Payment  Formal    protest   in    writinof,    declaring   that   future 

under  protest  ,  .  . 

will  prevent     premiums  wor.ld  be  paid  only  subject  to  and  on  the 

nova  ion,         ^^^^^  ^^  \\\^t  protest,  and  to  prevent  any  question  of 

lapse,  is  sufficient  to  negative  novation  (v). 

A  receipt  from  a  coni])any  other  than  the  original 
insurers  may  be  explained  by  ]myment  either  as  accept- 
ing the  new  company  as  future  insurers,  or  as  agents 
of  the  orignal  company  (r),  and  l)eing  ambiguous  will 
not  prove  novation. 

Payment  in  If  the  holder  of  the  recei]it  knew  nothing  of  amalga- 

chi'm-'e!'^'' "      mation,  he  cannot  be  held  to  have  assented  to  it  (,'.). 


"Without 
authority. 


And  if  the  premium  be  paid  to  the  transferee  com- 
pany by  bankers  of  the  contract-holder's  widow,  without 
the  executor's  authority,  there  is  no  novation  (//).  80 
if  the  contract-holder  cannot  read,  and  does  not  see,  nor 
otherwise  learn  of  the  amalgamation,  he  will  not  be 
held  to  have  accepted  the  liability  of  the  amalgamating 
company  (:). 


(')  ,1?!  36  Vict.  c.  41,  .".  7.  And  ppo  Bartlott's  case,  5  Ch.  App.  640. 
Hdlditch's  case,  14  Eq.  72,  26  L.  T.  X.  S.  415,  20  W.  \\.  567. 

((/)  Wood's  case,  Keilly  ( Alb.  Arb.)  54,  Lord  Cairns.  Dorning's  ca~f, 
Keilly  (Alb.  Arb.)  144.     How's  executors'       e,  Keilly  (Alb.  Arb.)  245. 

((•)  Whitehaven  Bank  case,  Iveilly  (Alb.  .Vib.)  Gz.' 

\x)  Power's  case,  Reilly  (Alb.  Arb.)  232. 

(v)  Dupre'a  exi.'cutors'  case,  Reilly  (Alb.  Arb.)  236. 

(z)  Clegg's  case,  Reilly  (Alb.  Arb.)  266. 
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I 


But  acceptance  of  a  bonus  from  the  transferee  company  Acceptance 
is  evidence  of  an  intention  to  accept  its  liability  in  lieu  o^^onus 
of  the  liability  of  the  transferor  company  (a).     So  will  noviftion ." 
the  carrying  in  a  claim  against  the  transferee  company,  proof  ngainst 
whether  before  (h)  or  in  the  winding  up,  be  evidence  of  *i'''"«feiee 

, .         /  \  <->      I  '  company. 

novation  [c). 

Novation  also  takes  place  wdien  the  transferee  com-  Endorsement 
pany  endorses  the  original  policy  with  an  acceptance  oi'll^^^^i^^^^^ 
liability  conditionally  upon  payment  of  premiums  to  comi)any. 
it  (d),  and  generally  when  a  policy-holder  has  sent  in 
his  policy  to  be  endorsed  by  the  transferees,  or  to  be 
exchanged  for  one  of  theirs  (e),  or  accepts  any  voucher  Acceptance  of 
declaring  their  liability  (,/'),  novation  is  clear.  *'^^"'  ^"ucher. 

Verbal  protests  by  a  policy-holder  to  an  agent  of  Verbal  protest 

his  company  will  not   suffice  to  prevent  novation  in  "«*  sufficient 
1       r.  p  "  1  .  T         .  ^^"^    ^  '  to  prevent, 

the  lace  ot  other  acts  evidencnig  it  (r/).      But  complete 

protection  if  desired  may  be  obtained  by  formal  written 

protest,  and  payment  of  premiums  subject  thereto.      A 

good  instance  of  such  protest  is  Wood's  case  (Ji). 

"Where  a  policy-liolder  is  also  a  member  or  share-  'where  policy 
holder  in  the  company  whose  business  is  transferred, '^°^^""\^ 

,  ...it't/.  n  ahareliolder  or 

aacl  a  party  to  the  deed  ot  transfer,  novation  will  be  party  to  deed 
held  to  have  taken  place  as  to  his  policy  (/).  "^  ^'""'^"■■ 

Where  a  policy  is  mortgaged,  novation  by  the  mort-  Novation  by 


mortgagor 

(a)  Expartc  Nunneloy  ;r  Times  Life  and  Guarantee  Co.,  39  L.  J.  Ch.  mort*"a"ee 
527,  5  Ch.  App.  381,  iS  W.  K.  559.     Spencer's  case,  6  Ch.  App.  362,  "  °    ' 

40  L.  J.  Ch.  455,  24  L.  T.  N.  S.  4=;^,  19  W.  R.  491. 

(6)  Even's  claim,  16  Eq.  354.  Knox's  ca.se,  Reilly  (Alb.  Arb.)  132. 
Allen's  case,  Reilly  (Alb.  Arb.)  127. 

(c)  Re  Nationa'  Provident  Life  Co.,  9  Eq.  306.  Re  International  & 
Hercules  Co.,  fxpartc  Blood,  9  Eq.  316,  39  L.  J.  Ch.  29=;,  22  L.  T.  N 
S.467,  18W.  R.  370. 

((/)  Re  European  Co..  Miller's  case,  3  Ch.  App.  391. 

{e)  Griffith's  case,  6  Ch.  App.  374,  40  L.  J.  Cii.  464,  24  L.  T.  X.  S 
45S,  19  W.  R.  495. 

(/)  Ilawtrey's  case,  Reilly  (Alb.  Arb.)  13S,  16  S.  J.  713. 

(r/)  Rivaz's  case,  Reilly  (Alb.  Arb.)  104.  Howell's  case,  Reilly  (Alb. 
Arb.)  117,  16  S.  J.  631.     German  Life  Co.  case,  Reilly  (Alb.  Arb.)  iSo. 

(h)  Reilly  (Alb.  Arb.)  54.  .r  v  /     y 

(0  Exparte  Stephens,  9  Eq.  694,  22  L.  T,  N.  S.  264,  iS  W.  R.  725. 
Fleming's  case,  6  Ch.  App.  393,  39  L.  J.  Cli.  250,  2S  L,  T.  X.  S.  770, 
19  W.  R.  663.  Harman'a  case,  i  Ch.  D.  326,  45  L.  J.  Ch.  336,  33 
L.  T.  X.  S.  760. 
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pagor  will  bind  the  mortgngeo  (/.).  So  also  in  tlio 
case  of  a  settled  policy,  if  the  settlor  accepts  the  liahility 
of  the  transferees,  the  trustees  cannot  claim  against 
the  transferors  (/). 

The  holder  of  an  annnity  contract  which  has  not 
matured,  is  in  just  the  same  position  as  a  policy-holdrr. 
But  when  the  annuity  has  becomo  due,  receipt  of  tlio 
instalments  thereof  without  demur  from  a  company 
other  than  the  grantors  will  not  amount  to  novation  (;»), 
since  accepting  from  B  payment  of  a  debt  duo  by  A 
is  no  eA'idonco  that  tho  recipient  considers  B  his 
debtor  (/<).  In  certain  ca?*es,  howev(M\  tho  annuitant 
cannot  Tcsist  novation.  Thus,  where  the  deed  df 
settlement  of  tho  grantor  company  provides  that  its 
funds  and  property  only  shall  bo  liable  for  claims  on 
the  company  and  they  are  transferred,  his  claim  follows 
them  into  the  new  hands  (o). 

And  if  tho  annuitant  accepts  an  endorsement  on  his 
contract  by  tho  transferee  company,  this  would  seem 
to  amount  to  novation  (p). 

An  annuity  contract  was  entered  into  with  tho  St. 
George  Company,  which  amalgamated  with  the  !Metr(i- 
politan  Counties  in  1 86 1,  which  in  1862  amalgamated 
with  the  Western,  which  in  1865  amalgamated  witli 
the  Albert. 

The  effect  of  these  doings,  if  agreed  to  by  the  creditor, 
would  be  to  transfer  his  claims  on  the  assets  of  tho 
original  company  to  the  assets  of  the  last-named  com- 
pany, including  all  that  it  had  received  from  the 
different  companies  amalgamated  {(f). 


t  (/.•)  Werninck's  case,  Rcilly  (Alb.  Arl).)  loi. 

\l)  Andrew's  case,  Koilly  (Alb.  Arb.)  107. 

\m)  Re  Nation.al  rrovidunt  Life,  9  Ivj.  306.  Pott's  case,  5  Ch.  App. 
118,  18  W.  R.  266. 

(h)  Re  India  and  London  Life  Co.,  7  Ch.  App.  651. 

(0)  Dowse's  case  (European),  3  Ch.  1).  384,  46  L.  J.  Ch.  402,  35  L,  T. 
N.  .S.  653. 

(p)  Dale's  case,  Reilly  (Alb.  Arb.)  II.    See  Pott's  case,  supra. 

(q)  Dale's  case,  siqira. 
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CHAPTER  XXIjT. 


FOREIGX  COMPANY, 


The  domicile   of  an   insurance   company  may  be   of  Domicile  of 

great  importance  to  those  who  deal  with  it ;    for  it  hu]lorumt  to 

is  very  common   for  companies  constituted  within  and  tj;"«j  cleiaiiig 

under  the  laws  of  one  jurisdiction  to  carrj-  on  business 

in  another.      Thus  Scotch  companies  do  a  large  business 

in  England,  and   English  companies   appear  in   suits 

before  the  courts  of  the  United  States  and  every  colony 

in  the  empire,  and  the  colonial  companies  very  often 

trade  in  other  colonies.     And  usually,  as  a  check  on 

their  agents,  such  companies  refuse  to  allow  any  agents 

other  than  directors  to  grant  policies  (a).     And  also 

they  have  much  if  not  most  of  their  assets  in  some  other 

jurisdiction. 

No   special   terms   are   in   this   country   laid   upon  Foreign 
foreign  insurance  companies  which  are  not  also  u.id  on  compunfes 
English  companies  (b).    Existing  foreign  companies  need  ^"'i  trade  here 
not  register  under  the  Companies  Acts  whether  estab- 
lished before  or  after  1862,  nor  must  they  be  incorpo- 
rated according  to  the  laws  of  their  own  country  {c). 

Companies  formed  outside  the  United  Kingdom  may  lights  of 
trade  irrespectively  of  any  convention.      They  cannot  panics, 
register  under  the  Companies  Acts,  i  862,  without  dis- 
solution and  re-formation.    80  their  coming  to  trade  in 


(a)  Kelhj  v.  London  and  Staffordshire,  i  Cab.  &  Ellis,  47.     In  some 

olonies  the  Legislature  has  intervened,  and  forced  foreign  companies 

to  name  an  agent,  and  lodge  funds  within  the  jurisdiction.     South 

Australia  Act,  No.  277,  of  1878. 

(h)  Assurance  Companies  Act,  1870,  33,  34  Vic.  c.  61. 

(c)  Bateman  v.  Service,  6  A.  C.  3S6,  50  L.  J.  T.  C.  41, 44  L.  T.  N.  S.  436. 
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Foreign 
contract  law 
applicable. 


Eiif^land  will  not  alter  the  liability  ol'  tLe  members  of 
tlie  compnny  in  any  way  {(f). 

By  virtue  of  special  conventions,  French,  German, 
Ik'lo-ian,  or  Italian  insurance  companies,  legally  c(msti- 
tuted  under  the  laws  of  their  respective  countries,  may 
freely  exercise  all  their  rights  nntler  such  constitution 
in  this  country,  including  the  right  of  appearing  before 
the  courts  as  plaintiffs  or  defendants  (r),  so  far  as  such 
constitution  complies  with  the  laws  and  customs  of  this 
country,  i.e.,  that  they  are  fonnd  to  conip^  ^'itli  the 
conditions  proscribed  by  the  laws  of  this  c(  '  (/). 

It  does  not  matter  whether  the  companies  were 
formed  before  or  after  the  making  of  the  conventions  (/). 
But  almost  the  only  change  effected  by  t  hese  conventions, 
as  will  be  seen  from  the  cases  already  cited,  has  been 
to  admit  English  companies  in  the  countries  named, 
the  foreign  companies  having  already  been  admitted 
hero. 

American  reports  teem  with  cases  of  insurance  trading 
outside  the  State  in  which  the  companies  arc  associated 
for  trading  pnrposes.  ]3ut  snch  cases,  while  in  mair' 
respects  they  will  illustrate  the  rules  of  English  law  on 
the  subject,  go  to  a  great  extent  on  special  statutes 
empowering  policy-holders  to  sue  in  the  State  of  their 
domicile  irrespective  of  the  domicile  of  the  insurers  ([/). 

The  law  which  applies  to  a  contract  with  a  foreign 
country  is  well  stated  as  follows : — "  When  a  suit  is 
bronght  on  a  policy  in  a  State  other  than  that  where  the 
contract  is  made  or  to  be  performed,  the  lex  fori  governs 
the  remedies  for  enforcing  the  contract,  but  not  its  con- 


((/)  BuJhhii  V.  Schut::,  L.  R.  3  P.  C.  764,  769,  6  Moore,  P.  C.  X.  S.  481. 

(( )  Sue  Conventions  in  Buckley,  625. 

(/)  IbUl  625,  627. 

(g)  Cromivcll  v.  Jioi/al  Canadinn  Instimnre  Co.,  49  Maryland  366. 
Universal  Life  Co.  v.  Bachas,  51  Maryland  28.  Mijcr  v.  London,  Liver- 
'pool,  and  Globe,  40  Maryland  595. 
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)  ^Faryland  366. 
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Btrnction  or  the  legal  rights  arising  under  it.  These 
depend  usually  on  the  laws  of  the  place  where  the  con- 
tract is  to  bo  performed,  although,  where  there  is  any- 
thing in  the  circumstances  to  show  that  parties  had 
specially  in  view  the  law  of  the  place  where  the  con- 
tract is  made,  this  la\7  will  govern  though  the  contract 
is  to  bo  performed  elsewhere"  (h). 

"Where  the  contract  is  foreicfn  1)V  the  test  o-iven 
above,  it  will  be,  unless  otherwise  provideu,  governed 
by  the  law  of  the  foreign  country  in  which  it  is  made.  Provision 
regardless  of  the  domicile  of  the  assured.  But  this  foreigu'iifw. 
will  not  wholly  oust  jurisdiction  of  the  courts  of  tho 
assured's  domicile  (/),  and  if  tho  insurers  have  an 
office  within  that  domicile  for  receipt  of  premiums, 
service  on  their  agent  there  will,  it  seems,  be  permiss- 
ible (/,). 

"Wheu  a  policy  is  granted   by  a  foreign  company  Policy  of 
carrying  on  business   within  tho  realm,  the  ocmtract  coni|'Ku,y<ioing 
will  be  held  to  be  made  at  the  head  oHice  abroad  of^wsinesshoie. 
such  company  if  the  consent  to  issue  it  must  bo  and  is 
there  given  (/),  and  it  may  be  sued  on  there.      Conse- 
quently, where  a  person  with  English  domicile  takes 
out  a  policy  from  such  a  company,  it  would  seem  that 
payment  of  the  amount   thereof  under  judgment   iu 
the  domestic  forum  of  the  company  to  the  adminis- 
trator within  such  forum  of  the  assured,  would  be  a  bar 
to   any  suit  for   the  recovery   of  tho   amount   of  tho 
policy  in  the  domicile  of  the  insured  {m). 


(/<)  Ruse  V.  Mutual  Benefit  Co.,  23  X.  Y.  516. 

(/)  Parl'en  v.  Rojied  Exchinvje,  S  C.  .S.  C.  (2)id  series)  365. 

(/i)  MX'ulhvjh  V.  York-shire  J7isurance  Co.,  i  Crawfdrd  and  Dix-.  Ir. 
Circ.  Rep.  264(1838). 

(/)  EijuitaUe  Life  Co.  of  the  U.  S.  v.  Pcrravit,  26  Lr.  Can.  -Tnr.  -S2. 
Parken  v.  Poi/al  Exchanye,  1846,  8  C.  S.  C.  (and  series)  at  372.  J!id"iitdh 
V.  Sun  Mutual  Co.,  14  Lr.  Can.  Jur.  90.  \on  Savigny,  Conflict  of 
Laws,  tr.  by  Guthrie,  2nd  edition,  156,  215,  265,  and  note.'!, 

(m)  Erjtiitable  Life  Co.  of  the  l\  S.  v.  Perravlt,  26  Lr.  Can.  .Tnr.  382, 

1S82.  n   vprw  full  r>nuo 
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V. 


::.H 


5; 


Foreign  Where  the  policy  is  foreign  and  no  jirovisions  are 

of  paymeut!°°  ^fide  tliercin  as  to  the  place  of  payment,  &e.,  tlemaiifl 
must  be  made  at  the  head  office  abroad,  bc''-ro  tlio 
company  can  be  considered  in  default  («),  since  the 
hcvs  contmdus  is  locus  sal lU ion  is  unless  expressly 
otherwise  provided  (0).  But  in  case  of  insolvency,  the 
creditor  on  a  policy  would  be  entitled  to  rank  in  his 
own  forum  against  any  funds  deposited  within  its 
jurisdiction  (p),  and  generally  having  got  judgment 
on  his  policy  here  or  abroad,  in  accordance  with  the 
law  governing  it,  would  bo  entitled  to  rank  as  a 
secured  or  unsecured  creditor  (according  to  terms  of 
his  policy)  on  tlie  assets  of  the  companj-  hero  (7). 


Condition 
making  it 
English. 


If  the  assured  wants  a  contract  with  a  foreign  com- 
pany (where  the  consent  is  to  be  given  abroad)  to  bf 
governed  by  his  own  law,  he  must  have  a  provision  to  that 
effect  inserted  in  the  policy,  which  will  bo  effectual  to 
oust  the  lex  loci  confrcr/ns  (/•).  If  he  thinks  the  foreign 
law  more  favoui-able  to  him,  he  can  contract  accordingly. 

In  dealing  with  foreign  companies,  it  is  consequently 
necessary  to  avoid  such  an  inconvenience,  to  see  that  the 
policy  contains  a  provision  that  payment  on  it  shall  be 
made  in  the  domicile  of  the  assured,  since  in  a  foreign 
contract  the  lor  us  siiluJionis  is  foreign  too  unless  otlu'i'- 
wiso  stipulated  (.s). 

Provision  for         Perhaps  the  best  example  of  the  mode  in  wliich  t  le 

policies  in  .  ■  ■,  ..„,... 

different  juris- insurance  companies  can  make  provision  tor  policies  in 

dictions.  different  jurisdictions,  is  to  be  found  in  the  special  j  ct 

of  the  Scottish  Widows'  Fund,  a  compauy  domiciled  in 

Scotland,  wherein  it  is  provided  that  every  policy  elfecteil 


(m)  Eini'itnhk  L'lfr  Co.  (T.  S.)  v.  Pnraufi,  26  Lr.  Gin.  Jiir.  382. 

(o)  I'orkcii  V.  lidjinl  /:.rrli<iiii/(',  S  ( 't.  .-mv-^.  Cas.,  2nd  sorius,  p.  365-37.V 

(/))  On-  Eir'iD'j  V.  Orr  J'ir!)i;/,  21  So.  Law  Hcimrter,  423,  II  C.  S.  C. 
(4th  series),  p.  600.     L'liHitalile  Life  Co.  v.  J'tiTuult,  iilii  «»//»•<(. 

(7)  Tliin-biiv))  V.  ,sVt(/ynv/,  L.  K.' 3  P.  C.  478,  40  L.  J.  R  C.  5,  19  W. 
R.  O78. 

(?•)  Robinson  v.  Bland,  2  lUirr.  1077. 

U)  Parked  v.  Ronal  E.cchamje,  8  C,  S.  C,  2nd  sericH,  p.  365-375, 
Cockbmn, 
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with  any  pcsor.  described  as  of  any  place  in  England 
or  Ireland  shall  be  deemed  a  policy  effected  with  a 
company  having  its  head  office  in  London  or  Dublin 
respectively,  even  though  it  should  appear  on  the  face 
of  the  policy  that  it  was  not  in  fact  effected  in  Eng- 
land or  Ireland  (/')•  Sec.  56  of  the  same  Act  con- 
tains a  further  provision  to  the  same  end,  that  assign- 
ments and  discharge  of  policies  of  the  society  executed 
outside  the  United  Kingdom  shall  bo  valid  and 
effectual  if  made  and  executed  according  to  tho  usual 
mode  of  making  and  executing  such  documents  iu  the 
United  Kingdom,  or  in  the  place  where  the  same  shall 
have  been  made  and  executed. 

The  statutory  requirement  that  every  life  insurance  Law  as  to 
company  should  deposit  ^20,000  with  the  Accountant-  fuefficacious 
General  applies  equally  to  all  companies,  British  or 
foreign ;  but  as  there  is  no  provision  insisting  that 
companies  not  domiciled  within  the  jurisdiction  should 
keep  the  fund  deposited  after  they  have  satisffed  the 
test  by  the  Act  provided,  the  assured  has  no  guarantee 
that  a  fund  will  remain  in  this  country  to  satisfy  his 
claims  (c).  in  the  case  of  largo  foreign  companies  it 
seems  to  be  the  practice  to  lodge  assets  with  trustees 
within  this  country  to  answer  claims  there  arising. 
This  procedure  provides  funds  upon  which  judgment 
may  ])e  executed  within  the  domicile  of  the  assured,  or 
(111  which  he  may  rank  as  a  crediior,  but  does  not  ob- 
viate the  necessity  of  the  provisions  already  mentioned 
as  to  the  law  which  is  to  govern  tho  construction  of  tho 
contract.  It  may,  however,  be  observed  that  insurance 
law  varies  little  throughout  those  countries  ^Yhere  insur- 
ance is  practised. 

In  Scotland  jurisdiction  on  a  foreign  policy  can  be  ficotch  law. 
with  certainty  created  if  doubt  arises  ^  "   arrestment  of 


ies,  p.  365-375. 


{11)  Tliu  Scottish  Widows'  l''uiid  Act,  1SS2,  45,46  \'ict.  c.  Ixw.  («,)  55. 
(')  35<  34  Vict.  c.  61,  s.  3. 
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funds  of  tlio  foreign  insurer  within  the  jurisdiction  (.'). 
An  English  company  dealing  in  Scotland  by  an  agent 
not  allowed  to  do  more  tiian  give  interim  receipts, 
must,  it  seems,  be  sued  in  England  (y).  So  also  when 
the  company  was  English,  and  a  conditional  policy 
granted  in  Australia  (,:),  and  in  a  very  recent  case  suit 
A\as  brought  in  England  on  a  policy  granted  by  an 
English  company  on  property  in  Minnesota  (a). 

If  the  insurer's  agents  in  the  country  of  the  assured 
have  power  to  efi'ect  a  complete  contract  there  without 
reference  fur  consent  to  the  foreign  head  office,  the 
contract  will  not  be  ibreign  (h),  and  will  be  valid  wlicrc 
made,  even  though  turbiddcn  by  a  monopoly  within  the 
domQutic  forum  (c)  of  the  insurers. 

rroccedings  Where  the  company  and  the  contract  are  both  foreign, 

uiKrc')nH'uiiy'^  judgment  may  be  obtained  in  the  luci's  contract  us,  and 
foreign.  \\\o\\  proceeded  on  in  the  English  courts  (il),  and  a 

winding-up  order  may  bo  obtained  against  a  registered 
co'jipany  even  thougli  tho  persons,  property,  manage- 
ment, and  directorship  be  abroad,  provided  that  it  is 
a  company  which  at  the  outset  contemplates  some 
description  of  management  in  this  country,  even 
although  in  substance  all  its  operations  may  bo 
abroad  (c). 


I 


(,<•)  J'lidcii  V.  Ji'ii/dl  K.irhuiKjf,  S  Ct.  Scsj*.  Ciis.  (2111!  st>riL>,),  ,^65. 
(//)  MacLk  V.  Juiroprini  Co.,  21  L.  T.  N.  S.  102,  17  W.  K.  9.S7. 
(;)  HdfUitir  V.  Tr(tjiil'j(ir  Life,  27  Ilea  v.  377. 

{n)   lullji  V.  LiDiiliiii  (iiitl  Sfinl\iV(lsl,ir(   C".,  I  C;ili;il)i,'  ;\ml  J^ilis  47. 
(/j)  Alliioii  Jii.siiraiicc  v.  Millx,  3  ^\'ils(lll  &,  Sliiiw  (Sc),  21b,  233,  I  ]). 
i't  CI.  (H.  L.),  242. 

((•)  SiiiiH!   case,  f()ll()\\ttl  in  ,'<t.  I'ntriik  Co.  v.   Ilixhiin;  S  C.  S.  C. 

(I>t    SLTJIS),     51. 

(f/)  Wiiicli  can  now  bu  iluiic  tinder  R.  S.  C.  1SS3,  O.  iii.  r.  6,  ainl  (). 
\iv.     Onint  v.  J.adon,  53  L.  J.  C^.  B.  68,  49  L.  T.  N.  S.  645,  J2  W.  \l. 

(1:)  lUilkdiii  V.  Schiit:,  L.  1!.  3  1*.  f.  764.  Ihitaixm  v.  Sn-vicr,  6 
A.  (J.  3S0,  50  L.  .1.  r.  C.  41,  44  L.  T.  N.  S.  436.  I'l-'maM  o/'  linii^n  v. 
lU:s,  L.  U.  5  H.  Ij.  176,  40  \j.  .1.  Cli.  G55,  24  L.  T.  N.  S.  641,  rciMiitMl 
ulsc)  as  re  CJtncral  Land  Credit  Co.,  5  Cli.  A,  363,  22  L,  T.  N.  8.  451, 
lb  W.  1{.  505. 
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It  has  been  aid  down  by  the  Irish  Courts  that  a 
company  -syhich  holds  an  office  in  a  foreign  country 
for  the  receipt  of  premiums,  where  the  entire  contract 
is  made  and  where  the  office  is  still  open  for  future 
contracts,  does  by  such  contract  enter  into  an  engage- 
ment that  for  all  purposes  of  suit  their  office  shall  bo 
deemed  their  dwelling-house  (//).  Formal  completion 
of  the  contract  at  the  head  office  will  not  make  any 
difi'erence,  as  the  holding  open  office  is  an  undertaking 
that  the  office  is  to  be  deemed  their  residence,  not  only 
for  receipt  oi'  premiums  but  also  for  enforcing  the  con- 
tract (Ii).  But  as  before  mentioned  an  action  has  been 
brought  in  England  on  a  policy  granted  by  an  English 
(■(luipany  (through  a  broker)  in  Minnesota  (/),  and  in 
New  York  State  on  a  policy  there  granted  on  property 
in  Canada  (Z). 

Substituted  service  has  been  allowed  vi\  an  agt  at  in  Service  of  writ 
Dublin  of  an  English  company       0  had  received  some  of 
the  premiums  for  them,  the  com [*anv  refusing  to  appear 
in  Ireland  and  requiring  suit  in  Englan  '  But  under 

the  new  rules  (//?)  a  policy  ellected  in  .Lngkiid  with  ; 
Scotch  or  Irish  company  cannot  be  sued  on  here  unless 
the  contract  is  made  at  the  company's  office  here ;  for 
there  is  no  power  to  allow  service  of  a  writ  out  of  ilie 
jurisdiction  in  actions  for  breach  of  contract  under  O. 
xi.  r.  I  (e),  where  the  defendant  is  domiciled  in  Scot- 
land or  Ireland  (u). 

AVhen  a  company  with  head  office  in  England  wad 


(7)  Miilniiri/  (/■:.,;„•.)  v.  Tiillorh,  I  Jones  (Tv.  Kxch.)  II4  (1S35). 
Kill  11  V.  hniiliiii  ami  .^tajlonhliii^ ,  I  CuI)m1>o  and  ICllis  47. 

(//)  Saiiio  case.  And  see  WiM  v.  i^//()oW.v,  3  Ir.  Law.  Kl-c.  (X.  S.) 
105. 

(/)  A'llli/  V.  Luinl'iii  iiiid  .'^liqi'nnlshirc  fin,  I  Cababe  and  Ellis  47. 
I,i/rii,iii(ii/  (,'".  \.    Wnnl,  90  111,  545. 

{/.■)  J:\iiil(ililr  Life  Co.  y,  I'lmiiilt,  26  Lv.  Can.  .lur.  3S2. 

(/)  M-('iil/ii://i  V.  YiirL-'ltirr  /ii.fnnnicr  Co.,  1  Ciawnml  ami  ])ix,  Ir. 
(.'ire.  \\f\\  (1S3S),  J).  264.  /v'(//y  V.  London  (tnd  .'<liijJori{ts/iirc  Fire,  i 
Cababe  and  l'".llis  47. 

()//)  lv.  S.  C.  1S83,  ().  xi.  r.  1  ((■). 

(/')  lAinlirg  V.  Andevsmi,  12  il  B.  ]>.  50,  53  L.  J.  Q.  B.  104,  49  L. 
T.  X.  S,  537,  ^z  W.  11.  230. 
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sued  in  Irelaud  and  served  in  England  in  accordance 
with  the  Irish  practice,  and  tailed  to  appear^  the  validity 
of  a  judgmei  i:  l)y  default  in  Ireland  was  held  not  to 
be  affected  by  proof  in  English  Courts  that  the  service 
was  invalid  (0).  The  court  will  alloAV  proceedings  ou 
the  foreign  judgment  under  0.  xiv.  of  the  llules  of  the 
Supreme  Court,  1883  OO* 


Judgments  obtained  by  or  against  insurance  com- 
panies in  one  part  of  the  United  Kingdom  are  enforce- 
able in  any  other  part  of  the  kingdom  in  conformity 
with  the  provisions  of  the  Judgment  Extensions  Act, 
1880  Oi). 


(0)  Shccltii  V.  Professional  Life,  27  L.  J.  C.  P.  233  (Exch.  Ch.),  1S57. 
(p)  See  R.  S.  C.  1SS3,  O.  iii.  r.  6.     (irnnt  v.  L'aston,  53  L.  J.  1^.  li. 
OS,  49  L.  T.  X.  H.  645,  32  W,  K.  239. 
(i)  31.  32  Vict.  c.  54. 
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AGENTS. 

All  insurance  partnerships  or  corporations  must,  by  Agents 
their  very  nature,  act  through  agents  («).  But  the  companies." " 
powers  of  those  agents  vary  considerably.  The  acts  of  the 
managers  or  directors  or  governing  body  of  an  insurance 
corporation  arc  binding  on  the  corporation,  unless  they 
cxccc'd  the  powers  of  the  corporation  as  declared  by  the 
instrument  constituting  it,  or  the  particular  powers  by 
such  instruments  accorded  to  the  managing  body. 

But  such  companies  have  also  many  subordinate 
agents,  whose  powers  are  variously  limited,  and  who, 
while  they  cannot  any  more  than  the  managing  body 
bind  the  corporation  by  an  infringement  of  the  articles 
of  its  constitution,  are  still  further  disqualilied  from 
many  acts  by  the  special  character  of  the  authority 
given  to  them  by  the  managing  body  {b). 

Persons  dealing  with  insurance  companies  will  be  Towers  of 
deemed  to  have  notice  of  the  powers  ot  their  managers,  j.icsumcdtolje 
whatever  the  mode  in  which  the  company  is  constituted,  J^'""«'"- 
so  lar  as  the  constitution  of  the  company  delines  and 
limits    the    same.     But    merely    directory    provisions 
therein,  which  are  only  for  the  guidance  of  the  directors, 
do  not   concern,  and  will   not  affect,  persons   dealing 
with  the  company  (r). 


(a)  Montreal  Amn-nncc  v.  MUiUlivraij,  13  Moore  1'.  C.  8;,  8  W.  R. 
1C5.     Brice  on  r/^ra  Tyrns,  42,  2nd  edition. 

[h)  Iloyal  British  Bank  v.  Turquand,  6  E.  &  B.  327,  25  L.  J.  <>.  B. 
317  (Ex.'Ch.) 

((•)  Ayar  V.  Athcnaum,  3  C.  B.  N.  .S,  725,  1S5S,  27  L.  J.  C.  P.  95, 
6  W.  R.  277.    Prince  of  Wales  Co.  v.  i:ame,  31  L.  T.  0.  S.  149. 
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Authority  of  And  it  seems  to  be  good  law  that  "  the  powers  of  a 
geiieia  agcn  .  ggj^gj-j^^^  agent  aro  in'imd  facie  co-cxtensivo  with  tlie 
business  entrusted  to  his  care,  and  will  not  bo  narrowed 
by  limitations  not  communicated  to  the  person  with 
whom  he  deals  "  (</),  except  on  some  such  ground  as 
the  notice  which  persons  dealing  with  a  company  must 
be  taken  to  have  of  such  powers,  where  they  arc  con- 
ferred by  statute  or  other  instrument  constituting  the 
company. 

Gencriii  agent       General  agency  does  not  give  an  authority  to  insure, 

not  authorised  •  ij.j.i  /\ti.*  l        •^^  • 

to  promise       o^*  impose  any  duty  to  do  so  (r).      It  is  not  witlun 

pohcy.  ^]jQ  ordinary  duty  t)f  an  insurance  agent  to  undertake 

to  grant  a  policy,  and  such   an   undertaking  will  not 

bind   the   company   unless    the    agent    were    specially 

authorised  (/). 

Keprcsenta-  The  representations  of  an  agent  having  authority  to 

tions  of  agent        ^^   •.    '  i  •  i      i' •     i    ,^ 

bind  company,  soucit  insurances  and  receive  proposals  bind  the  com- 
I'^^i^y  in)' 

Del  Crcdcrc,  -^  (hi  o'cdcir  agent,  who  is  commissioned  to  insure, 

may  insure  as  owner,  and  if  sued  lor  premiums  in  case 
of  a  loss,  can  set  oifthe  amount  of  the  ])olicy  (It).  But 
if  they  describe  themselves  in  the  policies  as  agonis, 
though  they  may  be  liable  for  the  premiums,  they  have 
nothing  to  do  with  the  policies  (/). 

U  the  general  agent  of  a  company  makes  an  unwise 
contract  for  them,  or  is  satislied  with  answers  in  pm- 
posals  which  ought  not  to  have  been  deemed  satisfactdiy, 
in  these  and  many  more  supposable  cases  (collusion  on 


I 


('/)  Iiisitmiicr  <.'<>.  y.  lI'iVZ/iisoo,  13  Wallace,  U.  S.  222.  O'alc  v.  L  I'in, 
9  Q.  B.  730,  16  L.  J.  Q.  13.  119.  f>/i(tnnon  v.  (iorc  Bhfrict  Mntwil,  z 
U.  C.  App.  396.     Jf(ititi»r/8  Mutual  Co.  V.  S/iaininii,  2  Canada  394. 

(t)  Fratr/i  v.  Bachhuui'c,  5  Burr.  272S. 

(/)  Li»ford  V.  J'rufiiiriitl  Horse  and  Caltlc  Co.,  34  Buav.  291,  10 
Jur.  N.  S.  106G,  II  L.  T.  X.  S.  330. 

(,7)  I'^plinfs  V.  Lrfcvrc,  II  L.  T.  N.  S.  114. 

(/()   Wicnholt  V.  Huberts,  2  Camp.  N.  V,  586  (iSll).     Koatcr  v,  Easvn, 

2  ^[.  &  s.  112. 

(i)  Baker  v.  Lan^horn,  4  Camp,  396. 
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the  part  of  the  person  seeking  insurance  being  out  of 
the  question)  the  company  will  be  clearly  bo^'ud  because 
in  all  the  supposed  cases  the  agent  would  be  acting 
within  the  scope  of  the  authority  which  the  company 
held  him  out  as  possessing  (Jc). 

If  a  general  agent  gives  grace  fur  tlie  payment  of  General  agent 
overdue   premiums,   the   company   will,    it    seems,   be  ^'('Ij'^fo,.  paying 
bound,  and  if  not  bound,  if  the  directors  receive  the  I'lemiums. 
agent's  accounts  with  the  entry  of  acceptance  of  overdue 
premiums  williout  objection,  they  will  ratify  his  act  (/). 

But  even  a   general   agent  cannot  extend  time  for  General  agent 

„  .  •      ii'       c  r»  !•••         •      J.1      cannot  extend 

payment  or  premiums  in  the  lace  or  a  condition  m  the  time  for  paying 
policy  that  no  waiver  of  any   condition   shall  be  valid  '^'Ji"i!e"c'||f,ji. 
unless  made  at  the  head  office  and  signed  by  an  officer  tion  to  con- 
ot  the  company  (//(). 

If  the  company  is  a  foreign  company,  its  general  General  agent 

n       ,"1  <•  •    •  •  1      of  foreign 

agents  must,  for  the  purpose  ol  receiving  premiums,  be  company  fully 
regarded  in  the  same  light  as  the  company  itself,  and  *3pany  as  to 
knowledge    and    information    brought    home    to    such  receiving 

.       -I  -n  -I  1  1  i^  1  i     ii      premiums. 

agents  IS  the  same  as  it  made  or  brougJit  home  to  the 
company  itself  (a). 

It  is  not  within  the  power  of  directors,  Sec,  of  an  Agreement  by 

,  *  •.!  i.  /.\  !•  director  to  pay 

insurance  company  to  agree  with  an  agent  (l)  lor  con- commission  to 
tinuance  of  payment  to  him  after  retirement  from  the  ;;g"*y  JJ^.g^j^ 
agency  of  a  commission  on  premiums  on  policies  effected 
through  him  and  in  force  at  his  retirement,  if  there  is 
no  stipulation  that  he  shall  continue  in  the  agency  for 
a  stipulated  time,  nor  that  the  commission  shall  cease  if 


(/•)  Montreal  Assurance  Co.  v.  M'Oillivrai/,  13  Moore  P.  C.  87-124, 
S  W.  K.  165. 

[1]  Mnffat  V.  /?r//,(»(T  Mutual  Life,  45  U.  C.  Q.  B.  561.  Ncill  v. 
Union  Mutual  Life,  45  U.  C.  Q.  B.  593. 

(m)  Marvin  v.  Uninrsal  Life,  39  Am.  Rop.  657,  85  X.  Y.  27S. 

(h)  Wilson  V.  iknexee  Mnlnal,  16  Barb.  N.  Y.  51 1.  Cam/Ml  v. 
National  Insuranec  Co.,  24  U.  C.  C.  V.  1 33,  144.  Moffat  v.  Reliance 
Mutual  Life,  45  U.  C.  Q.  B.  561. 
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THE  LAWS  OF  INSURANCE. 

the  premiums  cease  to  be  paid,  or  (2)  for  allowance  of 
commission  on  premiums  to  his  wife  and  children  after 
his  death  in  the  agency  (o). 

An  agreement  appointing  a  director  of  a  life  assur- 
ance company  to  select  agents  and  medical  referees  for 
the  company,  the  director  to  be  paid  a  commission  on 
policies  eifected,  is  not  a  contract  of  ser\ico  within 
the  exceptions  to  sec.  29  of  the  Joint  Stock  Com- 
pany's Act  (7,  8  A'ict.,  c.  1 10),  which  onacts  that  all 
contracts  between  directors  and  companies  in  which  the 
director  is  interested  are  void.  Consequently  such 
agreement  is  void,  and  such  director  can  recover  nothing 
on  it  (^;). 

By  the  Joint  Stock  Companies  Act,  1S62,  sec.  57, 
a  director  vacates  his  office  if  he  is  concerned  in  or 
participates  in  the  profits  of  any  contract  with  the  com- 
pany. 

If  a  director  makes  a  contract  in  fraud  of  the  com- 
pany with  a  person  cognisant  of  the  fraud,  such  a 
contract  is  void  even  in  the  hands  of  an  assign  for 
value  who  is  totally  innocent  of  the  fraud  (q). 

The  large  powers  given  to  insurance  agents  in  the 
United  States,  where  in  many  cases  they  represent 
their  companies  for  all  the  purposes  of  an  insurance 
business,  and  can  therefore  bind  them  t(j  an  almost  un- 
limited extent  within  the  scope  of  such  business,  render 
the  American  cases  generally  unsafe  guides  in  thi.> 
country,  where  powers  of  a  much  more  limited  character 
are  given  to  the  local  agents  of  insurance  companies  (/•). 


(0)  Lewine's  case,  Iloilly  (Alb.  Arh.)  174,  15  Sol.  .Totirn.  ]_t^2S. 
M'Clure's  case,  5  Ch.  Ai-p.  737,  39  L.  J.  Cli.  0S5,  23  L.  T.  N.  S.  6S5, 
iS  W.  K.  1 122. 

{p)  PooIc  V.  Xtitinnal  Priivincliil  LlJ'r,  27  L.  .1.  (K.\.)  219. 

\q)  AUuiKiinii  Life  Ansitrrinrf  v.  J'unlci/,  3  I'u  (i.  &  .F,  294,  2S  L.  J. 
Cli.  119,  I  Uiff.  IU2,  5  Jur.  N.  S.  129. 

(>•)   Western  Assurance  Co.  v.  rruvinciul,  26  Grant  (U.  C.)  561. 
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Jouni.  '82S. 
T.  X.  S.'6S5, 

19- 
294,  28  L.  J. 

C.)  S61. 


Where  an  agent  is  clothed  with  ostensible  authority,  Ostensible 
no  private  instructions  can  prevent  his  acts  within  the  quaiified'by°* 
scope  of   that  authority  from    hinding  his  principal ;  PJ'^^^^^tjjj^g 
where  his  authority  depends,  and  is  known  hy  those 
dealing  with  him  to  depend,  on  written  mandate,  it 
may  be  necessary  to  produce  or  account  for  tho  non- 
production  of  that  writing  in  order  to  prove  what  was 
tho  scope  of  tho  agent's  authority  (.s). 

An  ao-ent  who  answered  an  advertisement  for  agents  Extent  of 

"  .  •    J  1  •       T  1     authority  of 

to  represent  an  insurance  society,  and  received  a  reply  agent  without 

that  tho  directors  had  appointed  him  agent  but  got  no  •J^.^rl'/etions. 

special  instructions  as  to  tho  nature  of  his  duties  or 

the  extent  of  his  authority,   and  no  directions  as  to 

receiving  or  refusing  notices  of  withdrawal,  or  as  to 

transmitting  information  thereof  to  headcjuarters,  was 

held  by  Yice-C"hancellur  "Wood  a  suflicient  agent  for 

tho  purpose  of  receiving  such  notice,  so  that  notice  to 

him  would  be  notice  to  the  company,  and  the  person 

who  had  given  such  notice  was  held   entitled  to  be 

struck  off  the  list  of  shareholders  (t). 

A  mere  casual  notice  will  not  suffice;  it  must  be  notice 
to  the  agent  as  agent  (;/)  in  the  course  of  business  {v). 

An   ao-ent   may  bind   his   company  by    acting    on  Mistaken 

."  ,      1   1.  T  1  1  instiUocions. 

instructions  erroneously  delivered,  and  a  company  have  company 

been  held  bound  by  an  adjustment  effected  by  an  agent  ^o^"'!' 

instructed  by  telegram  to  decline,  which  word  was  in 

transmission  altered  into  "  decide  "  (,v),  that  giving  him 

ostensible  authority  to  do  what  he  did. 

If  a   clerk  of  tho  company   gives  a  receipt  for  a 


(.s)  National  Roliviun  Naviijatioii  Co.  v.  Wilson,  $  A.  C.  176,  209,  43 
L.  T.  N.  S.  60,  Lord  Bhicliburn.  Montreal  Assurance  v.  M'Gilhvray, 
13  Mooro  r.  C.  87,  121,  8  W.  R.  165.  ,  ^    t  ^  t,  ,t7 

(0  Hawthorne's  case,  31  L.  J.  (Ch.)  625,  16  L.  J.  Q.  B.  119,  10  W. 

\u)\hvanh  v.  Martin,  I  Eq.  121,  35  L.  J.  Ch.  186,  13  L.  T/X.  S. 
236,  14  W.  K.  25.     Gale  v.  Ltivis,  9  *^l  «■  730. 

(i')  North  British  v.  llallctt,  7  Jur.  X.  S.  1263,  9  W.  R.  S80.  Haw- 
thorne'B  case,  siq^ra. 

(x)  Provincial  Co.  v.  Hoy,  2  St^j^hens,  Quebec  Digest  400. 
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premium,  they  will  bo  bound  even  if  no  policy  had  been 
issued  at  the  time  of  fire  (//). 


Agent  acting 

through 

sub-agent. 


Although  nn  ajj^eut  cannot  delegate  his  authority, 
there  are  many  things  which  ho  may  do  through  a 
sub-agent,  and  which  are  valid  when  so  done ;  for 
exani]ile,  where  a  proposal  for  a  life-policy  was  accepted 
on  behalf  of  an  insurance  company  by  their  agent 
abroad,  who  acted  in  the  transaction  through  the 
medium  of  a  sub-agent,  and  the  premium  was  paid, 
it  was  held  binding  on  the  company,  although  the 
agent  had  no  authority  to  ap)X)int  a  sub-agent  (,:). 


VTA 

£= 

mi.," 


5 


;» 


:s= 


r 


Company  Where  a  company  by  its  agent  receives  money  for 

bound  by  nets  •  i    '     i-         i       '  i     p  t'       • 

of  agent  where  f^i^    insuraucc,   auu  u  lu'c  Jiappous   betoro  a  ]X)licy  is 
inteutinii  to      issued,  the  comiiany  will   be  liable,  even  though   the 

insure  in  ^  '      ^  .  .  . 

another  oflice.  insured  intended  to  insure  in  another  office,  and  in- 
advertently accepted  the  receipt,  supposing  it  to  be 
the  receipt  of  such  other  oflice.  Thus  AV.,  as  agent  of 
the  Commercial  Union  Ccunpany,  acceptiug  an  insur- 
ance by  M.  in  that  oflice,  W.,  without  ]\[.'s  knowledge, 
ceased  to  be  such  agent  and  became  agent  for  the 
European  Compauy,  and  on  !M.'s  application  for  a  fresh 
policy,  AV.  gave  him  a  printed  receipt,  filled  up  tor  a 
policy  for  a  month,  until  a  regular  policy  should  bo  made 
out.  M.  did  not  at  first  discover  that  the  receipt  was  on 
behalf  of  the  European  Company,  but  when  he  did,  he 
wrote  to  W.,  saying  lie  should  re(i[uire  to  bo  satisfied  of 
their  respectability  and  standing.  Before  any  policy 
was  made  out,  the  premises  were  burnt,  and  the  Euro- 
pean oflice  refused  to  pay,  but  M.  was  held  entitled  to 
recover  («). 


Credit  of 
premium  to 
agent, 

company  not 
bound  to  issue 
policy. 


"Where  an  application  is  accepted  by  the  company, 
but  the  premium  only  credited  to  the  agent  in  the 


(//)  Part  V.  Sctittlsh  Imperial  Co.,  2  Steplicns,  Quebec  Dig.  410.    Duval 
V.  Northern  Co.,  do.  410. 

(c)  Rossitcr  V.  Trafalifar  Life  Co.,  27  Beav.  377. 

(o)  Mackie  v.  European  Co.,  21  L.  T,  N.  S.  102,  17.W.  R.  987. 
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books  of  the  applicant,  the  company  cannot  be  made 

to  issue  a  policy  or  pay  on  the  footing  of  its  issue,  if 

prepayment  of  premium  is  an  essential  and  there  be 

no  proof  that  credit  was  intended  (h),  and  the  sending 

of  a  recei])t  by  the  agent  without  actual  receipt  of  the  Written 

money  will  not  complete  such  a  contract.     The  receipt  nf-cnt'ineffec- 

is  a  "  mere  acknowledgment  in  abevauco  "  (c).  tuai  without 

'  o  «  \  /  payment 

of  money. 

A  man  who  is  and  is  known  to  be  an  agent  only  Agmtto 
for  effecting  insurances  by  policy  on  payment  of  a  jljfi-gy  )^j![ 
nremium  cannot  effect  a  iiarol  insurance,  nor  dispense  Pi«yn'>> 

1  .  1  -P  1       1  1  prenuu... 

with  pre-payment  of  premium  ;  and  11  he  does  such  acts  not  insure  by 
they  will  not  bind  the  company  (^/),  but  will   be   ultra  jitspen"  e  with 
rircs  and  void  as  not  being  within  tlio  scope  of  his  pnymc"*- 
authority.     AVhere  a  ^iremium  due  was  paid  by  cheque  Payment  by 
to  15.,  an  agent  ol   the  insurers  autlionzetl   to  receive  „gent  whose 
premiums,  and  the  cheque  was  credited  to  B.'s  account,  ^""•^"'s 
which  was  overdrawn,  this  was  held  payment  to  the  overdrawn 
company,  and  the  company  could  not  either  avoid  the 
policy  or  maintain  an  action  for  the  premium.     The 
cheque,  of  course,  was  honoured  (c),  and  an  agent,  of 
course,  is  only  bound  to  hand  f)ver  an  equivalent,  not 
the  money  received  (/). 

An  insurance  agent's  authority  does  not  empower  Agent  insuring 
him  to  grant  an  insurance  in  his  own  favour  binding  ^"mself. 
on  his  principals,  even  if  it  be  a  second  insurance,  and 
the  prior  policy  has  been  granted  with  the  express 
sanction  and  approval  of  the  company.  His  business 
is  to  represent  the  insurance  company  in  dealing  with 
others.  In  insuring  himself  he  would  have  to  act  in 
two  capacities  ([/). 


>  company, 
3nt  in  the 

f.  410.    Duval 
R.  987. 


(I>)  Walker  V.  Provincla/,  7  (irant  (U.  C.)  137,  8  Grant  (U.  C.)  217. 

(.■)  S  Grant  U.  C.  219,  Robinson,  C.  J. 

((/)  Montreal  Assurance  Co.  v.  M'Gillivray,  13  Mooro  P.  C.  87,  124,  8 
W.  R.  165. 

(e)  Etna  Life  Co.  v.  Green,  38  U.  C.  (Q.  B.)  459- 

(/)Seo  Hrhli/es  v.  Garrett,  L.  R.  5  C.  P.  451,  39  L-  J-  C.  V.  251,  22 
L,  T.  N.  S.  448,  iS  W.  R.  815. 

(fj)  WIdte  V.  Lancashire  Insurance  Co.,  27  Grant  (U.  C.)  61. 
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Agent  cnnnot  Evon   wliore  nllowetl  to   insure    himself  witli    his 

Riininst  firo  pi'iHcipul,  ail  uf^eiit  ciiiiuot  lusiire  111   his  own   name 

bcyoiul  ^y|j|,  j^jjQ  conipauv  for  which  lio  is  anfeut  for  a  sum  ox- 

limit.  cecdinof  the  limit  iixcd  by  tho  vnh  of  tlio  company  (//). 


Agent  takiii-  If  an  agcnt  takes  an  assi<rnment  of  policy,  aaU 
ofpoiicvftuil  credits  tho  company  with  the  premiums  after  forfeiture 
crediting         j^y  occurred,  the  policy  will  be  invalid,  but   an  action 

conipuny  with       ....  .  .  . 

will,    il'  forfeiture    is    enl'urced,    lie    at    law    for    their 
return  (/). 


ipuny 
promiiuns 
after  for- 
feiture. 


Agent  taking  An  authorised  apfont  of  an  insurance  company 
w"dcli  ho^vas  I'^^ct'ivod  and  accepted  an  application  and  ncorotinted 
interested        an  insurance  as  a<)fent  on  property  of  which  ho  wa 

without  dis.  „     ,  1  ■  T     1 

closing  sucli  one  ot  the  owners,  and  communicated  tho  transaction 
warvoid.^" ''^^  ^^  ^^^^  princi]>al  without  disclosint^'  his  interest,  and  on 
receiving'  the  policy  handed  it  to  the  person  named  in 
the  policy  as  beini^  assureO  thereby.  The  policy  was 
on  that  ground  held  void,  and  the  contract  being  one, 
other  interests  fell  too  (/.'). 


Communien- 
tions  between 
insurers  and 
agent  when 
privileged. 


There  seems  to  be  some  authority  for  saying  that  tho 
communications  between  the  insurers  and  their  agent 
are  privileged  if  they  form  part  of  the  preliminary 
investigation  of  tho  insurers  made  with  referenco  to 
the  case  (/). 


! 


r 


Agents  for  All  agent  for  two  insurance  companies  having  autho- 

have*^powe"to*  ^'^^y  ^^'*^^"  ^^"°  *^  accopt  marine  risks  to  an  amount  not 

reinsure  one  in  exceeding  $;ooo,  accci)ted  a  marine  risk   for  87700 
the  other.  ,  a    ^  j  ^  1  _  .a 

in  favour  of  that  company,  but  reinsured  for  §2 700  in 

the  other,  and  directed  a  clerk  to  enter  a  memorandum 

to  that  effect  in  the  books  of  the  second  company,  but 

gave    no   notice    to   that  company   until   after   a   loss 


(/()  Tacl-tr  V.  Provlndal  Insurunrc  Co.,  7  CJrant  (U.  C.)  122. 

(i)  Bustccd  V.  II'.  EnjUtml,  5  Ir.  Chaiic.  553. 

\k)  Ritt  V.  W(ts/iin;/fon  Marine,  41  Barb.  (X,  Y.)  353. 

(/)  Pacific  Mutniil  Co.  v.  BuWrs,  17  Lr.  Can.  .lur.  309.  See  Baker 
V.  L.  S.  W.  R.,  L.  R.  3  Q.  B.  91,  37  L.  J.  Q.  B.  53,  16  W.  R.  1 26.  Grunt 
V.  Etna  Co.,  u  Lr.  Can.  Rep.  128, 
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occurrecl.  Tho  reinsuring  company  was  hold  not  entitled 
to  recover  back  tho  amount  of  reinsurance,  if  paid  by  tho 
agent  on  a  loss,  without  proof  that  the  agent  acted  maid 
fide  in  effecting  tho  insurance,  or  did  not  conlorm  to  the 
rules  of  his  principals  known  to  tho  reassured  (///). 

A  practice  of  the  agents  of  two  companies  to  effect 
reinsurances  without  immediate  payment  of  premiums, 
hut  on  a  monthly  balance  of  accounts  unsanctioned  by 
the  company,  and  whereof  they  had  no  notice,  this 
reinsurance  account  not  being  sent  up  to  headquarters, 
is  not  binding  on  the  companies  (n). 

Fire  and  life  assurances  are  carried  on  to  an  enor- 
mous extent  through  local  agencies,  and  not  by  direct 
dealings  with  the  officers  of  tho  companies  at  their 
headquarters  (y).  It  is  consequently  of  tho  highest 
importance  to  those  dealing  with  such  agents,  and  the 
courts  are  inclined  to  insist  that  the  assured  should  not 
run  the  peril  of  tho  agent  neglecting  strictly  to  perform 
his  duty  (p).  For  if  a  policy  is  to  be  held  vitiated 
because,  in  a  manner  of  which  tin;  assured  is  ignorant, 
tho  agent  goes  beyond  his  authoiity,  no  insurance 
effected  through  an  agent  would  1)(>  safe  {<j).  In 
America,  however,  the  courts  have  gono  so  far  as  to 
hold  that  whero  the  insurance  agent  wrote  out  the 
particulars  of  a  proposal,  and  made  a  false  representa- 
tion as  to  the  f\icts  of  which  the  assured  told  him  the 
truth,  that  the  assured  could  not  prove  his  parol  state- 
ment as  against  the  written  falsehood,  and  could  not 
therefore  enforce  the  policy  (r).  The  agent  doing  this 
was,  however,  by  stipulation,  the  agent  of  the  assured. 

(m)  Canada  Insurance  Co.  v.  ]Vrskj'n  Insurance  Co.,  26  Grant  (U.  C.) 
264. 

(n)  Western  Assurance  Co.  v.  Provincial  Insuranc  Co.,  26  Grant 
(U.  C.)  561. 

(0)  Maekic  v.  European  Co.,  21  L.  T.  N.  S.  102,  17  W.  R.  587. 

(;))  Winri  V.  Harvey,  5  Do  (!.  M.  &G.  265,  23  L.  J.  Cli.  511,  23  L.  T. 
0.  S.  120,  18  Jur.  394,  2  W.  R.  370. 

(q)  Maekic  v.  European  Co.,  uln  supra. 

(r)  Rohrbaeh  v.  Gcrmania  Fire  Ins.  Co.,  20  Am.  Reji.  451,  462,  but 
see  Swan  v.  Wate7'town  Ins.  Co.,  96  Pennsylvania  37  (18S0).  I'lanttrs 
Co,  V.  Myers,  30  Am.  Rep.  521. 
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Agreement  to 
grant  policy 
may  be  ajiecifi- 
cally  per- 
formed. 


Local  agent 
cannot  bind 
company  to 
grant  policy. 

Powers  of 
local  agent. 


Authority  to 
receive  njjpli- 
CHtiong  is  not 
authority  to 
accept  them. 


Authority  to 
receive 
premiurae 
does  not 
authorise 
giving  credit. 


Company 
bounc'  by 
IochI  agent 
acting  within 
Authority. 


THE  LAWS  OF  INSURANCE. 

Specific  performance,  it  wonld  seem,  may  be  had  of 
an  agreement  to  grant  a  policy  of  assurance,  provided 
that  the  agreement  be  made  on  behalf  of  the  company 
by  an  agent  properly  qualified  to  do  so  and  acting 
within  the  scope  of  his  authority.  But  an  ordinary 
'ocal  agent  has  no  authority  to  enter  into  a  contract 
to  grant  a  policy  without  the  sanction  of  the  directors 
of  the  company.  He  is  merely  an  agent  to  receive 
and  submit  proposals  made,  and  to  inform  the  appli.^mt 
of  the  decision  of  the  directors  on  liis  proposal.  He 
cannot  on  receiving  the  premium  say  with  bindin<if 
effect  that  a  policy  shall  be  granted.  And  if  an  apj)!!- 
cant  trusts  such  an  agent  and  pays  him  the  premium 
before  receiving  the  policy,  lie  has  no  equity  to  obtain 
a  polic}'.  It  would  be  otherwise  probably  with  a 
renewal  premium  paid  to  such  agent,  whose  receipt, 
unless  otherwise  stipulated,  would  be  a  good  discliarfr.^ 
to  the  assured.  If  the"  premium  gets  to  the  companies' 
hands,  and  from  whatever  reason,  they  are  not  bound  to 
issue  a  policy ;  they  nnist  return  the  premium  (s). 

Power  to  solicit,  receive,  and  report  applications 
will  not  imply  power  to  accept  thorn  or  bind  the  om- 
pauy,  his  principals,  by  stating  that  the  right  attached 
at  •:  certain  moment  (/).  Such  an  ngent  would  not 
earn  his  commission  till  the  company  had  inspected 
the  property,  or  otherwiLc  decided  on  the  character  of 
the  risk,  and  would,  in  fact,  be  a  mere  person  employed 
to  obtain  business.  Even  if  he  has  power  also  to  re- 
ceive or  remit  premiums,  this  will  not  entitle  him  to 
give  credit  for  the  renewal  ju'omium  beyond  the  time 
limited  in  the  policy  ('  ). 

The  local  agent  of  an  insurance  company  must  be 
treated  as  their  oflicer  to  communicate  with   persons 

(»)  Lih*'ord  V.  Provindnl  Cattle  Co.,  11  L.  T.  N.  S.  330,  5  N.  R.  29, 
10  .Tnr.  :i.  S.  1066,  34  Beav.  291.  Ifrnri/  v.  Aqricultnrnl  Mntmd 
Iiisurftncr  Co.,  II  (Jr.itit  ( (T.  C.)  1 25,  I  Lindlty  on  Partnership  248. 
(t)  Storkt',n  V.  FiniiKin'a  Inn.  Ck,  30  Am.  Hep.  277,33  ^^-  '^'"'  577- 
(i«)  Critchctt  V.  Amiriran  Irimranrr  Ok,  36  Am.  Hop.  230,  53  Io\va404, 
and  American  cases  th'-re  collected.  Busteed  v.  IF.  of  Englnmi,  5  Ir. 
Ch.  553. 
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effecting  insurances,  and  what  he  says  or  does  in  that 
capacity  within  the  proper  bounds  of  his  authority 
must  be  held  binding  on  the  company  (v). 

Delivery  to  local  agents  of  notice  of  fire  is  sufficient  Notice  to  a 
within  a  condition  requiring  notice  to  the  company,  ^"^'^'^^  ^^®'^*' 
unless  the  policy  otherwise  stip  dates  (./•). 

Notice  to  a  local  agent  will    be  useless  wlicn   the  Where  notice 
notice  ought  to  be  given  at  the  head  office  {y).     Verbal  to  heaT*^" 
notice  will,  however,  suffice  if  not  stipulated  agrainst  (.:).  °^^'^'  notice 

'  '  ^  f'  ^   '    to  Idcal  agent 

iiisurticient. 

Notice  to  an  agent  if  he  has  power  (a)io  receive  such  Veihai  notice 

.„       .  generally 

notice,  will  bind  the  company,  even  though  the  agent  sufiBciunt 
received  such  notice  in  a  different  capacity,  and  never  agents, 
communicated  it  to  his  principals  (h).     Mere  knowledge 
privately  obtained  by  a  party  connected  with  the  com- 
pany will  not  suffice  {<').      The  notice  as  regards  fire 
policies  need  not  be  in  writing  (r/)  unless  so  stipulated. 

Notice  to  directors  must  be  given  to  them  ns  such  (r).  Notice  to 

directors. 

An  agent,  of  course,  cannot  waive  a  forfeiture  (/)  in  Waiver  of 
the  face  of  a  condition  in  the  policy,  that  it  shall  not  [ecdpt'of  ^^ 
attach  until  tho  premium   is  paid,  and  that  only  the  premiums, 
president  or  secretary  should  waive  a  forfeiture  (//). 

But  if  the  directors   I'eceive   premiums   through   a 
local  agent  after  a  forfeiture,  tho  policy  will  be  valid  {h). 


(v)  Pcnle)f  V.  Beacon  hiK.  Co.,  7  Or.iiit  (U  C.)  130. 
ix)  Peppi'tt  V.  Xorth  Britlsli  and  Mcrc:;r.li/<'  (1879),  I  Kuss.  &  Gedd. 
(Nov.  So.)  219.     Butteru-orlh  v.   Western.  Insurancr  Co.,  132  Ma^-s.  489. 
(v)  Ifendricl-fon  v.  Queen  Insurance  Co.,  31  l''.  C.  {(^».  B.)  547. 
(z)  North  British  Insurancr  v.  Hidbtt,  7  .Tiir.  N.  S.  1263,  9  W.  R.  880. 
(«)  F..rptc  Hi.nnus.sy,  i  Connor  &  Lawson  (Ir.)  559. 
(6)  Gale  v.  Leicia,  9  Q.  B.  730,  16  L.  J.  Q.  B.  119. 

(c)  Thompson  v.  Speirs,  13  Sim,  469. 

(d)  dale  V.  /,'»■/,«.  supra,  where  no  written  notice  wan  given. 

(e)  Hawthorne's  claim,  3 1  L.  J.  Cli.  625,  6  L.  T.  N.  S.  574,  10  W.  R.  572. 
(/)  Jacobs  V.  Efjuitable,  17  U.  C.  (Q.  13.)  35,  18  do.  14,  iq  do.  250. 
{(j)  Calhoun  v.  Union  Mutual  (1879),  3  Pugsley&  Burb.  (NewBnins.) 

13,  23.    Butterworth  v.  Western,  132  Mass.  489. 

[h)  Wine/  V.  Ilarvry,  5  De  G.  M.  &  G.  205,  23  L,  J.  Ch.  511,  iS.Tur. 
394,  231L.  T.  120,  2  W.  R.  370. 
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Waiver  of 
forfeiture  by 
agent  by 
receipt  of 
overdue 
premium. 


Meaning  of 
proviso  as  to 
insured 
"being  in 
good  health." 


Inspector  can- 
not dispenso 
with 

prohibitory 
conditions. 


Effect  on 
companies  of 
their  agents 
filling  up 
applicutions. 


Altliongh,  as  a  rule,  an  agent  cannot  waive  a  for- 
feiture, it  may  be  done  under  special  circumstances, 
as  in  the  following  case :  By  tlie  non-payment  of  i-e- 
newal  premium  at  the  stipulalcd  time  a  policy  of  lif(» 
insurance  became  forfeited.  The  ]iolicy  provided  that 
payment,  if  uiade  when  overdue,  would  not  be  considered 
as  continuing  the  policy  unless  the  insured  was  in  good 
health  at  the  time,  but  by  the  practice  of  the  company 
the  agents  might  receive  payment  of  such  premiums  and 
issue  the  renewal  receipts  within  thirty  days  after  the 
stipulated  time,  provided  the  insured  were  then  in  good 
health.  It  was  held  that  the  proviso  as  to  the  insured 
being  in  good  healih  did  not  a])])ly  to  his  actual  state, 
but  to  the  general  understanding  of  the  parties  and 
their  consequent  action  thereon.  Where,  therefore,  at 
the  time  of  paying  the  premium  to  and  the  giving  of  the 
receipt  by  the  agent,  the  insured  had  in  fact  received 
an  injury  which  soon  after  resulted  in  death,  but  it 
clearly  apjicared  that  no  danger  was  anticipated  by 
either  the  insured  or  his  medical  attendant,  or  by  tlie 
company  themselves,  who  had  made  in(juiry  and  had 
full  knowledge  of  his  condition,  it  was  held  that  the 
payment  was  good  and  the  forfeiture  waived. 

An  ins])ector  of  risks  cannot  dispcMise  with  conditions 
relating  to  the  keeping  of  ]U'ohil)ited  or  highly  luizardous 
goods  either  at  all  or  largely  in  »'xcess  of  the  allowable 
quantities,  or  to  a  mis-descri))ti()n  of  the  mode  of  heating. 
or  the  precautions  re(juired  in  case  of  steam  being  used, 
or  witli  res})ect  to  chimneys  or  stove  ])ipes,  or  the  de- 
posit of  ashes,  or  the  proximity  of  dangerous  places  (/). 

If  in  every  case  the  ])roposals  for  a  contract  of  in- 
surance emanated  from  the  would-be  assured,  probably 
no  question  could  arise  as  to  the  dealings  of  insurance 
agents  with  such  ap])lications.  But  often  (and  especially 
in  America  and  the  colonies)  the  companies'  agents 
solicit  insurance  and  fill  in  the  applications  of  the  as- 


(i)  Mason  v.  Hartford  Fire  Co.,  37  U.  C.  (Q.  B.)  437,  441. 
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Bured,  and  much  litigation  has  arisen  and  many  pro- 
cautious  have  been  taken  by  the  companies  to  avoid  the 
consequences  of  such  act  on  the  part  of  the  agents.  In 
some  cases  it  is  declared  that  if  the  agent  fills  in  the 
proposal  he  shall  bo  deemed  the  applicants'  agent.  In 
others  he  is  privately  forbidden  to  fill  in  the  proposal. 
In  the  former  case  the  insurer  is  exempted  from  (k)  the 
liability  for  his  agent's  mistakes  which  would  otherwise 
fall  on  him  (/). 

Even  where  an  agent  is  made  the  agent  of  the 
applicant  for  the  purpose  of  filling  in  the  proposals, 
this  will  not  in  every  case  bind  the  assured  to  what 
the  agent  puts  down.  Thus  where  the  assured  to  the 
question  of  eucundjrances  began  to  tell  about  a  mortgage, 
hut  was  stopped  by  the  agent,  who  said  this  was  im- 
material, the  insurances  being  on  chattels,  and  wrote 
down  answer  none,  the  Court  of  Connnou  Pleas  in 
Upper  Canada  held  that  the  insured  had  made  no 
misrepresentation  and  could  recover  {m). 

The  authority  of  an  agent  ap[)ointed  l)y  the  general  Effect  of  war 
agents  and  local  board  of  directors  in  the  city  of  New  ageuo^y.'^" 
York  of  an  English  insurance  comiianv  was  held  not 
revoked  or  suspended  by  the  existence  of  the  state  of  war 
arising  from  the  secession  of  the  South  States.  But  this 
went  on  the  gn)und  that  the  insurers  were  domiciled 
abroad,  and  the  New  York  board  merely  their  agents 
with  a  revoeabh'  authority  (n).  Tiie  contract  of  agency 
was  with  a  principal  of  neutral  domicile,  and  therefore 
unaffected  by  the  war  (a).  Payments  of  premiums  to 
such  agents  after  war  begun  would  bind  the  insurers  (i)). 


422 


Tin:  LAW«  OF  INSURANCE. 


"What  endorse' 
ments  agent 
can  make. 


In  England  agents  of  fire  insurance  companies  are 
usually  authorised  to  make  endorsements  on  policies  iu 
cases  of 


N.^ 


(a)  llemoval  (q). 

(b)  Transfer  of  the  sum  assured  to  a  like  risk. 

(c)  Permission  to  insure  in  another  office. 

(d)  Alteration  of  the  name  of  the  assured  if  it  be 

incorrectly  stated  in  the  policy. 

(e)  Change  of  iirni. 

(f)  Notice  of  a  mortgagee's  interest  iu  a  policy  or 

of  a  charge  thereon. 

(G)  Marriage,  purchase  (/•),  or  gift. 

In  cases   of  sale,   satisfactory  evidence   will  be  re- 
quired of  the  assent  of  the  assured. 


Interim  Tho  agent  of  an  insurance  company  authorised  to 

be°signe°rby°  ^^o^    interim   receipts  for   premiums  cannot   delegate 

agent's  agent.    \i[ii,    functions,  and  if   ho    engages   another  person  to 

take  risks  for  him,   interim  receipts    signed    by  the 

latter  do  not  bind  the  company,  unless  by  subsecpiont 

ratification  on  the  part  of  the  company  or  its  agents  (s). 

Contracts  of  ^^   ^^^    agent    has  power   to  enter  into  contracts  of 

insurance  by    insurance  which  nuiv  or  may  not  be  iipproved  at  head- 
agents  "...         ,.         ... 
generally  valid  quarters,  they  are  valid  till  recei])t  of  notice  of  rejoctiou 

rejec  e  .  ^^j  return  of  the  ])remiums  i)aid,  and  it  seems  to  make 

no  diflerence  if  the  agent  ciuploys  sub-agents  in  gettiiii:^ 

assurances.    If  he  does,  their  receipt  for  premiums  binds 


! 


(5)  Chalmrrs  v,  Miitiinl  Fin  t'".,  .>  Lr.  t';in.  .lur.  2. 
(r)  Frod  v.  Liirrponl,  Lomlon,  fnnl  Ohibc,  z  Haniuiy  (New  IJniii^.)  27S. 
(s)  i'ummtni  v.  OniDiicirldl  I'l.mn,  6  Canada.  (fc>.  C.)  19.     But  st/c 
jlivssitcr  V.  Tnij'alijav  Life,  27  liwiv.  377. 
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the  agent  as  mucli  as  if  signed  by  him  (t).  For 
thougli  an  agent  cannot  delegate  his  authority  to 
"  another  person,  he  is  entitled  to  perform  and  must 
perform  a  great  number  of  his  acts  and  functions 
through  the  aid  of  persons  to  whom  he  delegates  his 
authority ;  and  acts  done  by  such  aid,  if  proper  and 
within  the  scope  of  his  authority,  will  be  his  acts  "  (u). 

An  insurance  company  may  be  liable  for  the  fraud  Company 

,     .  .  .  ■.^  •        J_^  e     ^^      ■     liable  for 

of   their    agents    acting    within    the    scope    ot    their  agent's  fraud. 

authority,  at  least  to  the  extent  of  the  gains  of  the 

company  obtained  by  the  agent's  act.     This  liability 

seems  to  be  based  on  the  ground  that  "  every  person 

who  authorises  another  to  act  for  him  in  the  making  of 

any  contract  undertakes  for  the  absence  of  fraud  in 

that  person  in  the  execution  of  the  authority  given 

as  much  as  he  undertakes  for  its  absence  in  himself 

when  he  makes   the    contract"  (v).     The  agent  and 

principal  will  in  such  a  case  both  be  liable  (x),  and 

the  same  would  be  the  case  if  a  sub-agent  commits 

a  fraud  and  the  agent  profits  by  it  (y). 

I'.ut  no  liability  falls  upon  an  insurance  company  Company  not 

.  „   ^,  ,  ,    ■!     liable  for  fraud 

for  fraud  or  nii.sre])re3entation  ot  tlie  secretary  outside  of  agent  out- ^ 
tlie  business  of  the  company  or  the  ordinary  scope  of  '^^g^j^eg^f*''^'" 
his  duties  (,:). 

If  an  interim  receipt  be  delivered  by  an  agent  fully  Company 

^  .    .  •         i     compellable  to 

authorised  thereto  (c),  and  contaming  a  promise  to  issue  policy 
issue  a  p(jlicy  in  so  many  days  (b),  and  the  insurers  paf"™'*^"" 
neither  do  so  in  the  time  nor  refund,  tliey  will  bo  held 


(0  J{<mlla-  V.  TntJ<il<jav  Life  Co.,  27  licav.  377,  atKrnied  on  appeal.    . 
Miid-ic  V.  J-hmipcun  Co.,  21  L.  T.  X.  8.  102,  17  W.  R.  9S7. 

()()  /.'o.sAvVo-  V.  TrafdI'/'ir  Life  Co.,  27  Boav.  377,  381. 

(1)  Bniuiwill,  L.  .t.,  iu  ]\'<  i'r  v.  Ihll,  3  Ex.  1).  238,  245,  47  L.  J.  Ex. 
704,  3S  L.  T.  X.  S.  929,  26  W.  K.  746. 

(.r)  Ciickburn,  C.  .F.,  in  same  case,  ]>.  24S. 

(.'/)  Cnllin  V.  Thomson's  Tritdas,  4  Macipiecn,  ]{.  L.  424. 

(0  Pavtvidqc  V.  Alhn-t  Lift'  C<>.,  16  S.  .1.  199.  Pinchin  v.  Realm  Ins, 
C>.,  C.  A.  (Fob.  1SS4).  Wiil'iinl  \.  Qnan  Ins.  Co.,  1  Hamiay  (Xcw 
Bruns.),  432. 

(0)  Maid  V.  Davidson,  3  Ad.  &  E.  30;,  509. 

(6)  Mackic  V.  European  Co.,  2i  L.  T.  X.  S.  102   17  W.  11.  987. 
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bound  as  if  tliey-liad  issued  the  policy  ((;),  or  be  made 
to  issue  the  policy  (d). 

An  insurance  company  cannot  adopt  contracts  made 
by  its  agents  which  are  not  within  the  scope  of  the 
company's  business.  Thus  a  company  formed  for  life 
assurance  cannot  undertake  marine  assurance,  and 
even  if  contracts  of  marine  assurance  are  granted  and 
for  a  time  treated  as  binding,  the  cuurts  will  not  allow 
recovery  thereon,  but  will  order  the  premiums  to  be 
repaid  or  allow  them  to  be  proved  for  in  the  winding 
up  (c). 

Nor  can  one  company  adopt  the  policies  granted  by 
another  company,  unless  powers  in  that  behalf  are 
given  in  the  deed  of  settlement  and  executed  cou- 
I'urmably  therewith  (J). 


Company  can 
ratify  where 
contract  with- 
in its  powers, 
thougli  beyond 
agent's  autho- 
rity. 


Lut  where  a  policy  is  udrc.  vins,  no  lar  as  the  com- 
pany is  concerned,  thougli  ivilhui't  the  scojJC  of  the  cijcnt's 
authori/i/,  the  company  can  ratify  the  policy.  Sumo 
policies  may  be  ratilied  by  the  directors — those  which 
they  could  themselves  have  made.  Some  which  even 
they  cannot  ratify  may  be  ratilied  by  the  shareholders, 
if  though  outside  the  authority  of  the  directors  they 
are  permissible  by  the  constittition  of  the  insurance 
company. 

Where  a  local  agent  agrees  to  grant  a  policy,  re- 
ceives and  remits  the  proposal  and  ])remium,  and  the 
directors  accept  the  premium,  this  will  amount  to  rati- 
fying the  agreement  {'j).  In  J^ngland  they  are  bound 
under  penalty  to  issue  a  policy  within  twenty-one  days 
of  receiving  the  premium. 


(r)  Patcrson  v.  J{oi/((l  Ins.  Co.,  14  Grant  (U.  C.)  169. 

(d)  AJhh;i  V.  MiU's  lim.  ('•>.,  4  C.  .S.  C.  (i-t  ^cri..-)  575,  .?  W.  &  S. 
(Sc.)  218,  I  DdW  Ifc  CI.  ]I.  L.  .^42.  Llirhtir  v.  Ninth  hritish  Ins.  C"., 
3  C.  .S.  (J.  (1st  stric's)  511;.     JJuid  V.  JhniiliiDii,  HKjini,  note  {<i). 

(»')  Jic  I'hii.'nix  Life  Jus.  Co.,  Buryx-.-s  iind  .Stock's  casf,  2  .J.  &  II.  441, 
31  L.J.  Ch.  749,  10  W.  li.  SiO. 

(/)  Era  Assurance  Co.,  i  De  G.  J.  &  S.  29,  2  J.  Si  H.  400,  i  II.  &  M. 
672.  30  li.  .1.  Ch.  137,  3  li.  T.  X.  8.  314,  9  W.  K.  07,  II  W.  K.  204,  3J0. 

\y)  I'atirtSiiH  v.  Jioyul  Jnn,  Co.,  14  Grant  (U.  C.)  169. 
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Where  a  policy  has  been  efiected  by  an  agent  with-  Company  can 
out  authority,  it  may  be  ratified  by  the  principals  even  loss/  ^ 
after  a  loss  has  happened.    This  rule  is  well  established 
as  to  marine  insurance,  though  it  does  not  accord  with 
the  general  principle  that  ratification  can  only  be  effec- 
tual when  he  who  ratifies  could  at  the  time  when  he  so 
ratified  have  made  the  original  contract  (h).   And  there 
seems  no  reason  why  the  rule  should  not  apply  to  insur- 
ance other  than  marine ;  but  since  it  is  mainly  based  on 
mercantile  custom  and  convenience,  it  is   somewhat 
doubtful  whether  it  would  be  applied  by  the  courts  to 
insurances  not  purely  commercial.     This  has,  however, 
been  done  in  Canada,  where  it  has  been  held  that  an  Eatification 
assured  could  after  loss  by  fire  ratify  a  policy  effected  for  fire  iu  Canada, 
him  in  a  company  other  than  that  to  which  he  had  applied, 
and  the  analogies  of  marine  insurance  were  followed  (t). 

Where  a  person  not  himself  interested  in  a  thing 
insures  it,  or  directs  its  insurance  on  account  of  (k),  or 
intends  the  insurance  to  protect  the  interest  of  a  person 
reallv  interested  (/),  the  latter  may  ratify  the  act  of  the  Ratification 

•'  ,  111  11  o^  of  insurance 

former,   and   adopt   the   policy   and   take   the   benefit  on  behalf  of 
thereof  (m);  but   if  such   an   insurance   was   not  on ''^^°*^^'^' 
behalf  of  and  ratified  by  another,  it  would  be  void  for 
want  of  interest  (n). 


I  policy,  ro- 
uni,  and  the 
junt  to  rati- 
Y  arc  bound 
ity-une  days 


y5..3  w.  &  s. 

'Irillsh    Ins.  (.'"., 

note  (((). 

,  2  J.  &  II.  441, 

400,  I  H.  &M. 
^V.  11.  204,  JJO. 


A  Danish  ship,  after  an  embargo  had  been  laid  on 
Danish  ships  by  an  Order  in  Council,  but  before  such 
order  came  to  the  knowledge  of  the  captors,  was  captured 
on  speculation  by  a  British  vessel  of  war.  Tlie  prize 
was  insured  by  directions  of  the  captors  in  a  policy  for 


(h)  Williams  V.  North  China  Insurance  Co.,  i  C.  1*.  D.  757,  35  L.  T. 
X.  S.  884. 

(t)  Oiffard  v.  Qnaii  Insurance  Co.,  i  llaimtiy  (New  Bruns.)  432. 
0  Oiidcn  v.  Montreal  Fire  Co.,  3  U.  C.  (C.  1'.)  497,  a  very  full  ca.-io. 

(k-)  14  (ieo.  III.  c.  48,  s.  2. 

(/)  (h/den  V.  Montreal  /us.  Co.,  3  U.  C.  (C.  V.)  497. 

(m)  Lueena  v,  Crawford,  2  B.  &  V.  269,  i  Taunt.  325.  Wolff  \.  Horn- 
castle,  I  B.  &  P.  316.  Stirling  v.  Vaujhan,  ii  East.  619.  llouth  v. 
Thompson,  13  E.ibt.  274. 

(n)  Jiouth  V.  Thomson,  13  East.  274  285  (iSll). 
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the  benefit  of  all  concerned.  The  court  held  that  the 
policy  enured  to  the  beneht  of  the  king,  who  had  the 
right  to  adopt  and  did  adopt  the  capture,  and  who  had 
by  the  captors  lawful  possession  of  tlie  prize,  and  who, 
if  possession  had  been  wrongfully  taken,  would  have 
been  bound  in  honour  to  ninke  restitution  or  compen- 
sation to  the  injured  party  (o).  If  the  i)olicy  liad  been 
made  on  account  of  the  captors,  it  woukl  have  been 
void  for  want  of  interest  0>),  since  they  could  only 
capture  lawfully  for  the  king,  or  the  seizure  was 
piratical  (q). 


Effect  of  direc-  And  iu  the  siimc  case  it  was  decided  that  direction 
on  anoiw"  ^^  insure  property  on  A's  account  does  not  amount  to 
account.  r^^^  allegation  that  A  has  interest  in  the  property,  but 

only  to  a  direction  to  insure  for  the  benefit  of  those 
concerned,  and  cliarge  the  premiums  in  account  with 
the  person  directing  the  insurance.  Such  direction 
must  be  for  those  concerned,  and  within  the  scope  of 
sucli  an  agent's  agency,  and  in  the  particular  case  the 
agent  was  held  to  be  an  agent  on  behalf  of  the  Crown, 
being  appointed  to  act  by  servants  and  agents  of  the 
Crown  responsible  to  the  Ciown  for  the  captured  vessel, 
and  having  themselves  no  interest  of  their  own  tlierein 
in  respect  of  whicli  they  could  appoint  an  agent  (/•)• 

Insurance  for  J/a;/rduni   V.  0/i firf^ii/i,    I  8  1  4,   2  ^f.  tit  S.   4S5,  is  au 

out  authority,  extreme  instance  of  the  same  rule.  Tiie  court  there 
decided  that  a  man  had  a  right  to  ell'ect  a  policy  on 
the  chance  of  its  being  adopted,  certainly  for  those 
actually  interested,  and  possibly  for  those  who  might 
subsequently  Iteconie  interested,  and  that  a  person 
interested,  though  it  wns  purely  optional  M'ith  or  at 
most    only    morally  binding  («)  upon    him   to  adopt. 


(n)  Rnuth  v.  Thompson,  13  Ivist.  274,  2S9  per  Bayli-y,  J. 
(/')  SiiniL'  case. 

(7)  Same  case,  p.  2S4,  EllenbdMugh,  C.  .f. 

()•)  This  was  a  case  of  constructive  agency.    Daniiiior,  J.,  in  Ilagcdorn 
V.  Olivcrson,  2  >[.  &  S.,  at  p.  493. 
(«)  Per  Bayley,  J.  492. 
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could  by  doing  so  become  privy  to  the  policy  and  sue 
upon  it  {().  The  man  who  effected  the  insurance  and 
paid  the  premiums  risked  them,  as  he  was  acting  out- 
side the  scope  of  his  agency  {v),  nor  could  he  at  any 
time  before  the  risk  ended  have  recovered  the  premiums 
back,  as  the  insurer  could  have  answered  that  the 
persons  beneficially  interested  were  still  entitled  to 
adopt  the  policy  {v). 

In  America  it  has  been  held  that  where  a  ware-  Bailor  entitled 
houseman  covered   by  insurance   his  own  goods  and  Liicy  without 
others  whereof  he  was  bailee,  he  could  not  defeat  an  ^.'f/^oSi*^' 
action  by  the  bailor  for  a  share  of  the  insurance  on  the  fication. 
ground  that  he  did  not  authorise  the  policy  or  know 
till  after  loss  that  the  policy  existeil,  and  failed  to 
ratify  the  warehouseman's  acts  before  loss  paid  (.r). 

But  if  such  an  insurance  does  not   in   the  event  Bailor  cannot 

•  ,       ,  ,v.        1   •  .      f  1  •  recover  where 

cover  more  than  the  loss  sutfered  m  respect  ot  his  own  policy  only 
goods,  the  bailor  will  not  be  entitled  to  any  part  of  ^gJu^^'s  loss, 
the  proceeds  of  the  policy  (ij). 

If  an  insurance  ai^eiit  agrees  to  grant  a  general  policy  Renewed 

,  , ,  1         i«  i        ii      policy  must 

and   to   renew   the  same,  the   renewal   refers   to   the  be  conformable 
original  agreement,  and  not  to  a  policy  not  conformable  ^eiu  to^gnuit 
to  the  agreement,  issued  but  not  shown  to  the  assured  ;  original  policy, 
and  the  insurers,  if  they  have  not  power  to  grant  a 
policy  according  to  contract,  will  be  liable  in  damages 
fur  holding  out  that  they  could  (:). 

The  agents  for  elfecting  policies  and  for  adjusting  Agents  for 

1  *"        i_  •!      i-i  f   \  cltccting policy 

losses  are  not  necessarily  tlie  same  [a).  „,„i  adjusting 

——  l"*"*  **'*''  same. 

(0  Same  case  per  Ellcnborough,  C.  J.  490. 

(u)  Per  Dampier,  J.  493. 

(t)  Per  IJayk'y,  .F.  492. 

(x)  Home  Insurance  Co.  v.  BaUlmorc  Warehouse  Co.,  93  U.  S.  (3  Otto) 
527.     Snoiv  V.  Car)',  61  Ala.  363,  32  Am.  Kep.  3. 

(v)  Dal'/lish  V.  linchanan,  16  C.  S.  C.  3^,2,  26  Scot.  Jur.  160. 

(:)  Albion  Ins.  Co.  v.  Mills,  3  Wils.  &  Shaw  (Sc.  App.)  218,  I  Dow 
&,  CI.,  H.  L.  342. 

(a)  See  Jiokcs  v.  Amazon  Fire,  51  Maryland  512. 
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Agent  of  the 
asiurcd. 


The  agents  of  the  assured  are  of  two  kinds — 

(i.)  Those  cummissioued  by  or  who  undertake  to 
obtain  insurance  for  him. 

(2.)  Those  to  whom  he  makes  reference  for  purpose 
of  information  necessary  for  the  guidance  of  the 
insurers  in  deciding  whether  they  will  or  will  not 
issue  a  policy  (b). 

The  first  class  iiv  ''ides  insurance  brokers  and  other 
persons,  c.r/.,  solicitors,  and  those  who  act  for  others 
in  obtaining  policies  {c). 


^2 


Agent  negli-         If  a  party  undertakes  to  procure  or  renew  a  policy 
fnsunng  ^°^'  another,  and  proceeds  to  carry  his  undertaking  into 

himself  liable,  effect  by  getting  a  policy  underwritten,  but  dues  it 
so  negligently  or  unskilfnlly  that  no  benelit  can  be 
derived  from  the  intended  insurance,  he  will  be  liable 
to  an  action  at  the  suit  of  the  person  for  whoni  lie 
undertook  the  duty,  even  though  he  received  no  con- 
so  id). 


sideration  for  doing 


Delay  till 
day  after 
agent  received 
instructions, 
not  negligence. 


Failure  to 
effect  a  policy 
which  usually 
excepted 
the  risk. 


In  Bnmas  v.  J/7///C  (Miiy  22,  icS83,  Q.  15.  I).),  an 
action  arising  out  of  the  Hatton  CJarden  jewel  robbery, 
the  plaintiils,  owners  of  precious  stones  then  stolen, 
posted  with  the  jewels  an  order  to  insurance  brokers 
to  insure  them.  The  broker's  clerk  went  at  half-past 
eleven  on  the  next  day  to  Lluyds'  to  effect  tlie  policy, 
but  the  robliery  being  then  known,  the  policy  granted 
excepted  any  loss  thereby.  The  jury  found  that  the 
brokers  had  not  been  negligent  in  not  sooner  ellecting 
the  policy  (t-). 

In  Canada  agents  were  held  not  liable  for  failing 


(4)  See  per  Lord  Cauipliell  in  Wheclt'Vt  v.  Ilardisd/,  S  E.  &  B.  232, 
2Gy,  27  L.  J.  Q.  B.  341,  31  L.  T.  303,  6  W.  1{.  539,  3Jur.  N.  S.  1169. 

((■)  As  to  their  powers  sue  Xenon  v.  Wick/iaiii,  L.  K.  2  H.  L.  396,  x6 
L.  .).  Kx.  313,  16  L.  T.  N.  S.  800,  16  W.  11.  3S. 

{(I)   Willcinson  v.  C'ovcrdalc,  I  Esp.  75. 

(c)  See  also  A'icol  v.  Brown,  Diet,  of  Decisions  (Sc),  vol.  xvii.  p.  7085. 
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I 


s 


to  procure  a  policy  undertaking  the  risk  of  loss  by 
improper  navigation,  it  being  proved  that  the  usual 
form  of  policy  there  granted  excepted  such  risk,  and 
that  no  special  instructions  had  been  given  (/). 

If  a  man  on  being  requested  to  effect  a  policy  says 
lie  will  be  his  own  insurer,  this  does  not  make  him  an  Ownimurer. 
insurer  for  the  owner,  nor  liable  as  an  agent  who  has 
undertaken  to  insure,  but  simply  means  that  he  will 
not  insure  his  own  interest  in  the  goods  (/y). 

An  agent  to  effect  an  insurance  is  not  entitled  to  Agent  cannot 
receive  a  commission  from  the  insurers  and  the  assured,  ntisXnTrom 
and  if  he  does  so  the  assured  may  recover  the  amount  insurer  nnd 

.  .  .       assured, 

from  him  (/<),  unless  In-  has  acquiesced  in  the  receipt 
by  tlie  agent  of  such  commission. 


Discount 
belongs  to 
principal. 

Principal 
nflected  by 
fraud  or 
misrepresenta- 
tion of  agent. 


If  discount  be  allowed  for  prompt  payment,  it  belongs 
to  tlie  principal  and  not  to  the  agent  (/). 

]\risrepresentation  made  by  the  assured's  agent 
(whether  due  to  fraud  or  negligence)  in  procuring  a 
policy  is  equally  fatal,  whether  made  with  the  know- 
ledge and  consent  of  the  principal  or  not,  since  in 
either  case  the  ground  is  the  same,  that  the  underwriters 
are  deceived  (/.). 

Notice  to  the  assured's  broker  will  not  be  notice  to 
the  insurer  (1),  but  the  knowledge  of  the  agent  will 
bind  his  principal  (/n). 

There  is  no  analogy  between  the  statement  of  the  statements  of 
life  or  the  referees  in  the  negotiations  for  a  life  insur-  }",otTnaio*°' 
ance  and  the  statements  by  an  insurance  broker  to  e""*  t°  ti>ose 

''  of  brokers. 


Notice  to  as- 
sured's broker. 


(/)  Gooderham  v.  Marlctt,  14  U.  C.  (Q.  B.)  22S. 
(7)  Ihkl. 

(h)  Copp  V.  Lynch  (1882),  26  Sol.  J.  348,  361. 
(/)  Queen  of  Spain  v.  Parr,  39  L.  J.  (Cli.)  73. 

(k)  FitzHerbert  v.  Muther,  i  T.  K.  12,  and  see  per  Story,  J.    Carpenter 
V.  American  Insurance  Co.,  I  Storey,  Rep.  57. 
(0  M'Lachlan  v.  Etna,  4  Allen  (Now  Bruns.)  173. 
(m)  Lynch  v.  Dimsford,  14  East.  494. 
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underwriters  by  which  ho  induces  them  to  subscribe 
the  policy  (n). 


"The  life"  If  reference  is  made  to  tlic  person  on  whose  life  a 

insuredrwheli  P*'l'cy  is  sought  for  iuiswcr  to  II  particular  question,  tlie 


referred  to 
by  him. 


assured  is  bound  by  that  answer,  the  "life"  buinj,'  his 
agent  for  niakinj,'  it,  but  he  will  not  bo  bound  by  otlior 
answers  in  respect  whereof  reference  was  not  made  by 
him  (o),  nor  by  tlio  non-disclosure  of  material  facts  by 
the  life,  of  whicli  insurers  and  assured  are  equally 
ignorant  (/>),  and  as  to  which  the  assured  has  not  been 
asked. 


§5 

^2 


Medical  man 
at  agent.  ° 


But  a  general  reference  to  tlie  life  will  make  him 
the  assurt'd's  agent  (q)  in  obtaining  the  policy,  and  any 
fraud,  misrepresentation,  or  concealment  by  him  will 
defeat  the  policy  (/•).  It  is  usual,  however,  now  to  in- 
sist on  answers  by  the  life  and  to  have  tiiom  warranted. 

Reference  to  a  medical  man  falls  under  the  same 
rules,  and  his  representations  as  to  the  health  of  the 
life  bind  the  assured  if  material,  and  if  warranted  even 
when  immaterial,  and  this  even  though  the  insurer's 
medical  ofUcers  have  examined  the  life  or  have  been 
informed  by  him  of  the  matter  in  question  (s). 


(n)   niiecUun  v.   Ifardlsti/,  8  E.  &  B.  232,  270,  Campbell  C.  J.,  27 
L.  J.  Q.  B.  241,  5  W.  R.  784,  6  W.  R.  539,  31  J..  T.  O.  S.  303,  3  Ju. 
N.  .S.  1 169. 

(0)    Whedtonw  Ifuvdisti/,  itbi  supra. 

(p)  Jioss  V.  Biaihhav,  i  Wni.  Bl.  312,  2  Park  In«.  Q34,  8th  edition. 

(q)  Mai/nurd  v.  Rhode,  5  Dowl.  &  Ry.  266,  I  C.  &  1'.  360,  and  cases 
discussed  by  Canipbell,  C.  .T.,  in  WhciUan  v.  Ifardisli/,  8  E.  Sc  B.  232, 
271,  Bqq. 

(r)  Fuibcs  V.  Edinburgh  Life  Assurance  Co.,  10  C.  S.  C.  (ist  series) 
451  (1832). 

(j)  Connecticut  Mutucd  Life  Insurance  Co.  v.  Moore,  6  A.  C.  644. 
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CHArTER  XXV. 


ACCIDKNT. 


Accident  insurance  is  a  branch  of  life  insurance,  by  Accident 
which  persons  are  enabled  to  provide  afjainst  loss  to  '"•'^""''^• 
themselves  or  their  families  in  case  they  are  injured 
or  disabled  for  a  time,  or  permanently,  or  killed  by 
some  one  or  other  cause  operating  on  tlunn  from  with- 
out. Ordinary  life  insurance  affords  no  provision  f'  r 
the  assured's  family  in  any  cases  short  of  his  death  or 
of  his  reaching  a  given  age.  And  while  friendly 
societies  supply  a  mode  of  insuring  against  disability 
through  sickness,  accident  insurance  guarantees  a  man 
against  the  consequences  of  disability  through  falls  and 
personal  injuries  not  caused  by  disease  or  the  wilful 
act  of  the  person  insured. 

A  policy  of  insurance  against  accidents  as  usually  Accidental 

•  P  •     ^  •  All  T-.-ii    policy  not 

drawn  is  not  a  contract  01  indemnity.    Alderson,  B,,  said,  contract  of 
"  This  is  not  a  contract  of  indemnity,  because  a  person  *°  '*'""'*y' 
cannot  be  indemnitied  for  the  loss  of  life  as  he  can  in 
case  of  a  house  or  shop  "  (a). 

If  the  accident  be  cansed  by  tort  of  a  third  person, 
the  insurers  are  not  entitled  either  to  deduct  from  the 
amount  paid  by  them  anything  recovered  hy  the  assured 
from  the  tort-feasor,  nor  are  they  .rabrogated  to  his 
rights  against  the  tort-feasor  (b). 

The  tort-feasor  cannot  claim  to  have  the  amount 


(a)  Per  Bramwell,  B.,  in  Bmdhurn  v.  Great  Western  liailtcay,  L.  R. 
10  Ex.  I,  44  L.  J.  Ex.  9,  31  L.  T.  N.  S.  464,  23  W.  R.  48.  But  see 
Theobald  v.  fiailway  Passengers',  d-c.  Co.,  lo  Ex.  R.  45,  53,  per  Alderson, 
B.,  23  L.  J.  Ex.  249,  23  L.  T.  222,  18  Jur.  583,  2  W.  R.  528. 

(b)  27,  28  Vict.  c.  cxxv. 
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Death  from 
negligence, 
Lord  Camp- 
bell's Act. 


Dnninges. 


recovered  fr'-m  tlie  insurers  deducted  from  the  damages 
which  he  has  to  ]);iy  (r). 

But  if  tho  assurcnl  is  kilhMJ  i>y  an  accident  resultin-,' 
frou!  neuht^onco,  and  an  action  is  hroui;ht  hy  liis  rela- 
tives under  Lord  C'ani]>l)eirs  Act  for  the  hiss  tliey  have 
sustained,  such  loss  is  to  be  cahndated  with  reference 
to  any  insurances  on  his  life,  and  the  amount  of  tlio 
insurance  money  sliould  be  deducted  from  the  damages 
recovered  (//). 


5 


"3» 


As8ured'a 
rights  against 
third  iK'i-Hon 
preserved. 


Lord  Cami). 
bell's  Act. 


Nature  of 
policy. 


By  the  IJailway  Passengers*  Assurance  rompanies 
Act,  1  S64,  (r)  it  is  enacted  tliat  no  contract  of  tlie  coni- 
]iany  nor  any  compensation  rc(;cived  or  recoverable  by 
vii'tiie  of  any  swch  contract,  citlier  under  tins  Act  or 
otherwise,  sball  piciudiiu;  or  all'cct  any  riuht  of  action, 
claim,  or  demund  wliich  any  ]M»rson  or  his  executors 
or  administrators  may  liave  against  any  other  com])any 
or  any  ])erson,  either  at  connnon  law  or  by  virtue  of 
an  Act  ])assed  in  tlie  session  of  the  9th  and  lotli  years 
of  her  ]iresent  IMajesty,  intituletl,  "An  Act  for  com- 
pensating the  families  of  persons  killeil  by  iiccident,"  or 
of  any  otlier  Act  ol'  I'arliament,  f«tr  tlu^  injury,  whether 
fatal  or  otherwise,  in  ri'spect  of  which  the  compensation 
is  received  or  recoverable. 

In  some  of  the  earlier  English  (/')  cases  of  accident 
insurance,  the  policies  bavc  been  drawn,  to  some  extent 
at  least,  as  contracts  (tf  indemnity.  'J'lius  in  Thcohald 
v.  luti/inii/  7^/.s^sY»7^r.s'  A.-ifinrancc  Conijuniim  ((f),  where 
the  contract  was  to  ]tay  ;^iooo  to  tbe  executors  of 
as.surcd  on  his  death,  or  a  proporticmate  part  to  himself 


((•)  lifdiViurn  V.  (ivtdt  WiMivn  Hnihrai/,  !ii'pr(t,  hut  soc  Liverpool  Piute 
(rVi/s.t  Co.  V.  J'i'llitif);  75  li.'iw  Tiiiiis,  y.  504. 

((/)  '//c/s  V.  Xi  ir/mrt.  iuiilwni/  Cn.,  4  15.  &  S.  40}  iidte.  Fraiillin  v. 
S.  !■:.  IL  3  ir.  A:X.  an.  ' 

(1)  27,  2.S  Vict.  0,  cxxv.,  s.  35. 

{/)  And  sec  in  Ann'rioii  /////  v.  Ifurtfitnl  Inn.  Co.,  22  TIr.n.  (\.  Y.) 
1S7,  190,  per  Fill  let,  .r.  "Tho  confi-iil  idi'ii  <>f  sucii  a  policy  is  partial 
inclonmity  aguii.st  nccident." 

(,7)  10  Kx.  45,  23  L.  J.  ]:x-,  249.  23  L.  T.  222,  18  J-  583,  3  W.  R. 
528,  12,  i3jVict.  c.  xi.,  15  Vict.  cii.  cc. 


ACCIDENT. 
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I 


in  case  of  personal  injury,  and  the  assured  was  injured,  Wint  dan.r.eea 
the  Court  of  Exchequer  held  that  the  insurers  wore  ''""""^'■^'^^''^ 
bound  to  indemnify  the  assured  for  tlie  costs  of  tlio 
medical  attendance  and  exi)enses  to  which  he  was  ])ut 
by  the  accident,  but  not  for  loss  of  time  or  profit,  thus 
following  the  rule  of  Wri'jlit  v.  Pole  that  prolits  cannot, 
be  recovered  uiuler  a  i)olicy  'tnless  insured  in  terms. 
And  Pollock,  ('.  1).,  at  p.  58  said,  "  Wliat  the  insurance 
company  cnlculati;  on  indenniifyinu;  against  is  the  ex- 
pense and  pain  and  loss  immediately  connected  with 
the  accident,  and  not  remote  conser[uences  that  may 
follow  according-  to  tlur  business  of  tlie  ]iass(Mii;-er." 

In  this  case  there  wen?  clearly  two  distinct  s.m- 
tracts — 

(i)  To  pay  ^1000  to  the  assured's  executors  if  he 
were  lalb;".!  by  accident. 

(2.)  To  compensate  him  to  any  amount,  not  exceed- 
iiii,'  .^1000,  for  the  expense  and  pain  and  loss  caused 
to  him  by  accident.  The  lirst  contract  was  to  pay  the 
representatives  of  the  insured  a  li.piidated  sum  in  a 
certain  event,  the  second  to  compensate  tlH>  insured 
himself  u))  to  £  1 000  in  a  certain  other  event.  And  the 
view  of  Alderson,  \x  (p.  58),  "that  no  jtroportioii  could 
exist  between  injuries  short  of  dcntli,  nnd  death,"  well 
expresses  the  essential  dilferenee  of  the  two  contracis, 
and  the  impossiluliLy  of  establishiiiL;-  a  riitio  between 
the  two  events  provided  a^'^Minst.  The  i)rivate  Act  of  Form  and 
ihe  insurers  (//)  contained  the  form  of  (>ontract  adopted  ac Sen? 
in  the  al)Ove  case.  Jiut  at  present,  the  usual  form  of  H'cy. 
an  accident  policy  is  to  pay  a  certain  iixed  sum  per  week 
in  case  of  injury,  and  a  certain  other  fixed  sum  in  case 
of  death.  Such  policies  do  not  contemplate  indem- 
uity,  and  avoid  the  necessity  of  u^^iwvs,  into  tlu>  assured's 
accounts  or  private  affairs. 


(A)  15,  16  A''ict.,  c.ip.  c. 


2   K 
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Auured  not 
under  twelve 
years. 


Insurance  against  accident  while  travelling  by  rail- 
way may  not  be  effected  by  or  on  behalf  of  any  one 
under  twelve  years  of  aa;e,  and  every  insurance  tickt.!t 
obtained  by  or  on  behalf  of  such  [)erson  shall  be  utterly 
void  against  the  company  (/). 


Insurance  by 

friendly 

societies. 


Insurance  l)y  friendly  societies  against  accidents 
generally  is  open  to  all  over  sixteen  in  the  ordinary 
course  (/.),  and  to  still  younger  diildren  under  certain 
special  conditions  prescribed  by  tlic  Friendly  Societies 
Act,  1875  (/).  Sex  is  no  dis(iualiticatiun  for  con- 
tracting. 


:^2 


Insurable 

interest 

requisite. 


Accidental 
time  policies. 


The  rules  as  to  its  being  necessary  for  the  pr:  ^\\ 
effecting  a  policy  against  accidents  to  have  an  insurable 
interest  in  tlie  health  or  life  of  tlie  assured,  arc  the  same 
as  for  all  other  insurances,  under  14  (.leo.  III.  c.  48  (?//), 
which  statute  provides  that  it  sh  dl  be  competent  to 
show  that  tlie  policy  was  in  fact  maile  on  iiccount  of  a 
person  other  than  tlie  person  with  whom  it  is  expresseil 
to  be  made  (71). 

Accident  policies,  like  marine  policies,  may  be 
divided  into  time  policies  and  voyage  policies.  The 
former,  like  ordinary  life  policies,  are  made  l)y  tlie  year 
or  for  life,  ami  only  differ  from  them  in  the  natiu'e  of 
the  risk  insured  against.  They  cover  all  Ibrnis  of 
accident,  irresjiective  of  the  placi;  where  the  assured  i.s. 
The  latter  may  or  may  not  l»e  limited  in  point  of  time. 
Thus,  a  railway  insurance  agauist  at.'cident  is  only  avail- 
able for  so  many  days,  niid  if  the  journey  is  protracted 
beyond  those  days,  tlii'  policy  ceases  to  be  aviiilable. 
It  is  always  limiteil  in  ])(tiiit  of  .space  to  a  prescribed 
journey,  and   a    passenger    insurril    from    London  to 


(1)  27,  a8  Vict.  cap.  cxxv,,  8,  34. 

{I)  I'lieiidly  SociLticH  Act,  1S75,  38,  39  Vict.  c.  60,  s.  8. 
(')  38,  39  Vic'f.  c.  60,  s.  8  («). 

(»i)  M/V/fiiy  V.  AccxdmhO.  Daith  Co.,  i  F.  &  F.  116,  2  H.  &  N.  42, 
26  L.  J.  Ex.  268,  27  du.  17,  29  L  T.  98,  5  W.  K.  567. 
(n)  Sttuie  ca.su. 
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Railway 

iicciiloiit 
definition. 


ACCIDENT. 

Aberdeen,  with  liberty  to  break  the  journey  given 
him  by  the  railway  company,  would  not  he  insured 
against  accidents  happening'  to  him  if  he  cliose  to  go 
to  Scarborough  in  the  time  allowed  liim  at  Yoi'k,  for 
though  travelling  lie  would  be  deviating  from  the 
journey  for  which  he  was  insured.  It  would,  however, 
proliably  be  otlicrwise  if  his  train,  through  some 
accident  or  negligence  of  the  railway  company,  deviated 
on  to  a  ])ranch  line  and  he  was  there  injured. 

Altlerson,  B.  (o)  defined  a  railway  accident  to  be 
"an  accident  occtirrinu'  in  the  course  (»f  travelling 
by  a  railway,  and  arising  out  of  the  fact  of  the  journey. 
It  does  not  necessarily  dopiuid  u)k)ii  any  accident 
to  the  railway  or  machinery  conneeteil  with  it  ;"  but 
Pollock,  C.  V).  (j).  57)  declined  to  lay  down  any  general 
rule.  He,  however,  in  the  case  before  the  court  laid  em- 
phasis on  the  f(dlowing  facts,  viz,: — ( i.)  Tlie  plaintiff  was 
a  traveller  on  the  railway.  (2.)  Though  at  the  time  of 
the  accident  his  journey  had  in  one  sense  terminated 
by  the  carriage  having  sto]i].ed,  he  had  not  ceased 
to  be  coniu'cted  with  the  carriage,  for  lie  was  still  in  it. 
(3.)  The  accident  h  p])cne(l  without  jiegligence  on  his 
part,  and  while  doing  an  act  which  as  u  ]->assenger  he 
nuist  necessarily  have  done,  for  a  passenger  must  get 
into  the  carriage,  and  get  out  of  it  when  the  journey 
is  at  an  end,  and  cannot  ])e  considered  as  disconnected 
with  the  carria.i^e  and  railway,  and  with  the  machinery 
of  motion,  until  tlie  time  he  has,  as  it  were,  safelv  landed 
ho]\\  the  carriage  and  got  on  the  platform.  Tlie 
accident  is  attributable  to  his  lieing  a  passenger  on  the 
railwav,  and  it  arises  out  of  an  act  innnediately  con- 
nected  with  his  l)('ing  such  j^a.^^senger." 


Where  the  journey  insured  for  is  not  wholly  with-  Breaking 
out  break,  and  in  the  same  Cduveyance,  the  policy  will,  •i^*^''"®^' 
it  would  seen),  cover  passage  from  railway  to  steamer 
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ticket  for 
particular 
journey. 


or  from  one  conveyance  to  naotlier  (^)).  But  wliere 
the  insurance  is  by  public  or  private  conveyance  between 
two  points,  and  the  assured  finds  no  conveyance  at  a 
certain  stage  of  his  journey  and  tries  to  coin]>lete  it  on 
foot,  he  will,  it  seems,  not  be  protected  (7). 

Insurances  ngairst  railway  accident  are  usually 
effected  by  ticket,  purchased  at  a  station  like  a  railwny 
ticket.  The  contract  for  such  insurance  is  eifected  by 
the  sale  and  purchase  of  suc-h  ticket  from  the  proper 
person  (usually  tlie  ticket  officer  of  tbe  railway  ceiu- 
pany).  V>y  the  Puiilway  Passengers  Assurance  Com- 
pany's Act,  I  864,  sec.  6  (/•),  it  is  provided  that  in  all 
cases,  tickets  of  insurance  for  particular  journeys  sludl 
be  held  to  l^e  a  valid  execution  by  the  oom])any  of  llio 
contract  set  out  in  the  schedule  thereto,  and  that  iioibing 
further  sliall  be  required  to  l)e  done  by  llie  company 
in  order  to  legally  bind  the  company  to  the  pert'oriii- 
ance  thereof.  Tliis  mooe  of  contracting  is  subject  to  a 
disadvantnge,  that  the  assured  is  not  identiiied,  and  mny 
give  away  his  ticket  without  much  danger  of  discovery, 

Tlie  contract  in  the  said  schedule  is  to  pay  to  any 
person  over  tbe  age  of  twelve,  who  Ims  duly,  and  for 
the  ])rcmium  di'maiiiled,  obtained  one  of  the  company'.s 
insurance  tickets,  and  sustains  an  injury  caused  by  an 
accident  to  the  train  or  to  the  carriage  while  travelliiig 
during  the  particular  journey  for  which  the  tickcu  is 
issued. 


Amount  of  Tlie   compensation   payable    is    as    follows,    viz. — 

compensation,  ^yj^^.^^  the  amount  pa)  ibie  in  case  of  death  is  /looo, 
and  the  assured  is  not  killed,  but  totally  disabled,  he  is 
entitled  to  /^O  per  week,  but  if  partially  disabled  to 
^i,  los.  per  week.  If  tlie  sum  insured  in  cnse  of 
4k'ath  is  jCSOO,  and  the  assured  is  not  killed,  but  totally 


AsEured  mutt 
be  twelve 
years  of  ago. 


(p)  .Seo  ,\'irthrup  v.  //'/i/nm/  Passruf/n:*'  Assi(7-<inr'  Co.,  j^-^'S.Y.  516. 
(7)  Hfiutliiriinl  V.  lia'dwiif  PaifCiifjcrs'  Assurance  Co.,  34  (.'onuecticut 

574- 
(r)  27,  28  Vict.  c.  125. 
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disabled,  he  is  entitled  to  £1  per  week,  but  if  partially 
disabled  to  15  s.  per  week.  If  the  sum  insured  in  case 
of  death  is  ^200,  and  the  assured  is  not  killed,  but 
totally  disabled,  he  is  entitled  to  ;^i,  5s.,  but  if  partially 
disabled  to  6s.  3d.  per  week.  But  the  Act  provides 
different  rates  for  excursion  trains.  If  there  be  con- 
tributory negligence  in  the  assured  he  cannot  recover, 
and  if  any  claim  is  fraudulent,  the  company  may 
recover  back  the  money  paid  {s). 

Tliis  form  of  contract  by  ticket  issued  on  demand 
and  tender  of  tlie  ])roper  premium  is  possible  for  the 
insurer,  because  the  w-^V  to  be  run  is  calculable  before- 
hand, and  'die  occupation,  age,  and  habits  of  the  assured 
can  very  seldom  increase  the  probability  of  an  accident 
happening  vJiile  the  assured  is  travelling.  But  where 
(Iruiikenness  or  any  atllietion  incre;ising  liability  to 
accident  is  apparent  in  the  a}>plicant,  the  railway  com- 
pany would  have  a  right  to  refuse  to  issue  an  insur- 
ance ticket  to  him;  the  words  of  the  statute  are 
permissive,  not  obligatory  (if). 


Time  p(jlit'ics  against  accident  are  effected  in  the  Time  policy 
same  way  as  ordinary  time  policies,  on  the  basis  of  a  ncddent. 
proposal  and  declaration  signed  by  the  applicant,  con- J|'j"g®^[ "J** 
taining  .such  intbrmation  as  the  iiisurers  deem  necessary  continue, 
and  gijod  faith  re(piires.      Ihit  there  is  no  obligation  in 
the  insurer  to  continue  an  accident  policy,  as  there  is 
in  the  case  of  a  life  policy  (//). 

A  man  seeking  insurance  against  accident  will  be  What  must  bs 

1  1  T     1  •  '  !•        1  •   1      1        •     stated  in 

bound  to  disclose  any  circumstances  or  wlucli   lie  is  proposal  for 
aware  which  he  thinks  would  make  tlie  insurers  decline  pyijcy"*^^ 


(s)  27,  2S  Vict.  c.  125.  s.  3  ."ched. 

(0  llnd.  8.  4. 

(it)  Md.  H'iwps'in  V.  Acclilmtdl  Ikal/i,  26  L.  J.  C.  V.  289,  30  L. 
T.  31.  For  form  uf  such,  2  C.  15.  X.  S.  257,  5  W.  K.  307,  3  Jur.  N.  S. 
1079. 
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to  insure  him  or  charge  a  higher  premium,  as  for  an 
increased  form  of  risk. 


•XI 
prl 


Questions  put 
to  proposed 
insured. 


The  applicant  is  required  to  dechire  that  he  is  in 
good  heakli  at  tlie  tiiuu  of  application;  that  he  has 
never  had  a  lit  of  any  kind,  or  paralysis,  or  gout,  or 
(Icllriiini  ftriiictis ;  that  he  has  no  rupture,  physical 
defect,  or  deformity  ;  tliat  his  hahits  are  at  the  time  of 
api)licatiun,  and  have  always  Ikcu,  sober  and  temperate, 
and  that  lliere  is  nothing  in  his  occui)ation,  mode  or 
littbits  of  life  rendering  him  peculiarly  liable  to  accident, 
and  that  ho  knows  of  nothiiiL,  which  he  thinks  wouM 
make  the  insurers  unwilling  to  take  his  risk  ;  ami  this 
declaration,  with  certain  specific  answers,  is  made  the 
basis  of  tlie  contract,  and  if  they  are  not  in  all  respects 
true,  tlie  jujlicy  will  be  voidable,  and  all  premiums 
paid  thereunder  subject  to  frrfeiture. 

'J'hc  i)articular  fpiestions  put  arc  of  the  followiuL; 
kind.  (I.)  .\s  to  occupation.  (2.)  As  to  previous 
accidents  (if  any),  requiring  medical  or  surgical  attend- 
ance, with  particulars  (if  any).  (3.)  As  to  previous 
or  subsisling  assurances  against  accident.  (4).  As  to 
refusal  to  accept  proposals  or  renew  policies.  (5.)  As 
to  compensation  (if  any)  received  for  personal  injury. 

Kven  if  this  derlaiatinii  were  not  made,  lun*  these 
questions  asked,  most  of  the  informatidii  warrant dl 
thercinwould  be  requisite  under  the  general  jiriiieiples  of 
insurance  law,  esjjecially  that  I'elating  to  his  ]»hysical 
condition.  For  certain  ailments  and  accidents  dinii- 
nish  a  mans  control  (Acr  his  movements,  and  increase 
liis  liability  to  accidental  injuries. 


The  lisk  also  \aries  to  some  cMeiit  accoi'ding  to  tlie 
trade  or  calling  of  the  insured,  and  the  insurers  divide 
occupations  into  several  classes,  according  to  the  greater 
or  less  liability  to  accident  found  on  the  average  to  bo 
attendant  on   such  occupations.     The  i)erson  scekin'^ 
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insurance  is,  as  has  been  said,  usually  asked  to  state  Assured  must 
his  profession  or  occupation.     If  he  state  it  falsely,  occupation, 
the  policy  will  be  \oid  by  its  terms  under  the  rule  in 
Anderson  v.  Fitxun-ald  (^•),  whether  the  profession  or 
occupation  slated  be  mere  or  less  or  as  hazardous  as 
the  real  occupation  of  the  assured  (x). 

Description  by  the  assured  of  himself  as  an  esquire  ironmonger 

I  .  ■  I  i>       ■  described  M 

is  no  answer  to  a  (question  as  to  protessiun  or  occupa-  squire, 
tion  (//),  but  a  mere  rcjuvsentatioii  that  the  assured  is 
in  that  pcj.sition  of  lil'i'  in  which  pfitple  are  usually 
styled  esquires  (:).  Where  a  man  ueing  engaged  in 
trade  as  an  ironmonger  calls  himself  an  esquire,  and 
says  nuthing  abuut  the  trade,  this  does  not  amount  to 
a  statement  false  in  fact.  At  most  he  has  not  stated 
all  he  might  have  slated.  Ihit  this  only  makes  his 
statement  imperfeet,  not  untrue  {a),  and  the  court  will 
not  deem  such  an  tmiis^iun  to  be  a  stipprcssio  vcri  or 
siif/f/(sfto  ft'.hi. 

Cockburu,  L.  ('.-!.,  however,  dissented  from  the 
decision,  and  Cdusidered  that  by  calling  hhnself  esquire 
ihe  ironmonger  virtually  described  himself  as  of  no 
occupation,  and  conveyed  the  impression  that  he  was 
not  in  trade  (/'). 

iMany  of  the  (pie.stions  on  accident  policies  arise  Accident, 
concerning  the  true  meaning  of  the  word  accident, and 
it  is  ditVicnlt  so  to  deline  the  word  as  to  include  the 
innumerable  mishaps  which  happen  in  the  daily  course 
of  human  life  ;  and  it  is  often  c(pially  dillicult  to  decide 
whether  a  mislia])  comes  within  the  risk  taken,  or  the 
exceiitioiis  made,  by  the  terms  Oi  a  particular  policy. 


(r)  4ll.  L.  (•.484.  I7'T"i-.  WS- 

(x)  Sue  Po-riiis  V,  M'lriiir,  Ac,  2  K.  &  h.  3 1 7,  2<)  L.  J.  <i.  J^.  17,  242, 
:  L.  T.  N.  S.  6^,^,  6  .lur.  N.  S.  Co,  627,  S  W.  H.  4<-  S6,3' 

(//)  Vvr  llilCJ.,  in  J'tn-iuis  v.  Mm-inr  end  Tntnlla»,  2  E.  i^i  K  J«7t 
at  j2i. 

(;)  Williams,  J.,  in  >.aiiio  ca^v,  324  {Cum  sccc.) 

{a)  Wightman,  J.,  same  case,  p.  J23. 

(6)  P.  321. 


440 


TIIR  LAWS  OF  INSURANCE. 


Accident  de- 
finition. 


prl 

552 


Sunstroke, 


Accident  and 
resulting 
injury 
distinct. 


Rupture  by 
jumpiiig  fruni 
train. 


In  North  American  Life  and  AccUlcid  Co,  v.  Bur- 
roughs (8  Am.  liL'p.  2  1 6),  acciilent  is  cleHned  as  "an 
event  that  takes  place  witliout  one's  foresight  or  ex- 
pectation ;  an  event  which  proceeds  from  an  unknown 
cause,  or  is  an  unusual  eCfect  of  a  known  cause,  and 
therefore  nut  expected  ;  chance,  casualty,  contingency." 

In  Sinclair's  case  {<l),  accident  was  dutined  as  includ- 
ing violence,  casualty,  and  <■/,>•  nicjor,  but  not  as  includ- 
ing sunstroke,  whicli  the  court  classed  with  injuries 
from  malaria,  exposure  to  the  weather,  »lv:c.  It  is  a 
known  consequence  of  undue  exposure  to  the  full  heat 
of  the  sun,  and  in  no  way  to  he  classed  with  the 
unforeseen,  though  it  operates  cb  extra. 

The  injury  and  the  accident  causing  it  are  distinct, 
•d\\(\  must  not  be  confounded.  A  man  may  lie  acci- 
dentally poisoned,  and  his  death  in  that  case  results 
from  something  unforeseen  in  ihe  course  of  nature, 
which  does  not  operate  externally,  but  the  introduction 
of  which  into  the  system  is  (,'•  Jn/jKi/he.^ii  a  pure  accident. 
If  such  a  case  haitpened,  unless  death  by  poison  were 
excepted,  the  insurers  would  probably  be  liable.  The 
accident  would  be  the  fortuitous  reception  of  the 
poison  into  the  body.  The  injury  would  be  the  natural 
result  of  the  poison  when  so  received,  and  would  thus 
be;  the  effect  of  which  the  accident  would  be  the  cause. 

American  decisions  go  somewhat  far  in  restricting 
the  definition  of  accicent,  following  out  the  distinction 
already  indicated  between  the  accident  and  injury. 
Thus  it  has  been  held  that  rupture  caused  by  jumping 
from  a  railway  train  before  it  had  stopped  was  not  a 
bodily  injury  effected  through  violent  and  accidental 
means,  on  the  ground  that  the  rupture  was  the  result 
and  not  the  means,  and  that  the  injured  man  meant 
to  jump  down  and  did  so,  and  that  nothing  unforeseen 
hai)pencd  in  jiniii»ing  down  (»'). 

((/)  .Sliirhdr  v.  Maritinir  Pussoujrrs,  3  E.  &  E.  478,  4  L.  T.  N.  S.  1 5, 
30  L.  ,T.  ei  B.  77,  9  W.  H.  342,  7  Jur.  N.  S.  367. 
(r)  Uvulhard  v.  Jlidlicai/  J'asscn;/c)S  Assurance,  34  Connecticut  574. 
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In  Kentucky  (/),  a  man  who  put  his  a.m  out  of  injury  from 
window  and  got  it  injured  against  a  post,  was  held  ouJof"fvi*ndiw. 
disqualified    by   negligence    {;/).     The    true    question 
would  be  rather  whether  the  act  was  necessarily  con- 
nected with  the  travelling,  and  negligence  would  have 
nothing  to  do  with  the  matter  (//).     Putting  out  the 
arm  to  close  a  door  inadvertently  left  unfasteued  by 
the  company,  or  to    catch   something   blown   by  the 
draught  out  of  the  carriage,  would  seem   to   be  acts 
;.'isiiig  out  of  the  journey.      But  it  might  be  otherwise 
where  a  man  put  his  arm  out  merely  to  feel  the  air 
or  the  rain.     Such  an  act,  whether  negligent  or  not,  Negligence 
would  not  arise  out  of  any  act  immediately  connected 
with  the  journey. 

Where  a  man  ran  to  catch  a  train,  and  missing  aFatiilfaii 
step    fell    and    was   killed,    in   America   it   was  held  ^J';^,^,^"^.^ 
that  actual  travelling  included  the  necessary  getting 
into  the  train  (/). 

Drownhirf    is    an    accidental    injury   (/)    within    a  Drowning, 
policy  providing  that  no   claim   .should   be   made   in 
respect   of   any   injury   unless    the    same    .should    be 
caused  by  some  outward  and  visible  means  of  which 
satisfactory  proof  could  be  supplied  to  the  directors. 

When  a  man  i.s  tumid  dead  iu  the  water,  he  may  Assured  found 
be  presumed  to  have  come  to  his  death  by  drowning'"^*  *^''' 
and  not  by  fits.     Even  if  he  fell  into  the  water  in  a 
fit  and  got  drowned,  the  insurer  would  be  liable,  as 
death  would  be  caused  by  the  action  of  the  water  and 
not  by  the  fit  (/). 


if )  Morel  V.  Mii>!iissipjd  Vrtlhi/  Life,  d  Ijusii.  (Ky.)  535. 

ig)  Railway  rasr^eugers' Assurance  Co. .  .ct,  1852(15,  16  Vict.  cap.  0,  s. 
'33)1  provides  that  negligence  maybe  insure(l  against  by  that  company. 

(/()  See  Cliamplm  v.  Jiuihatii  ]'(i.-\«iir/cyt<,  6  Lansing  (X.  Y.)  71,  hold- 
ing that  contributory  negligence  is  no  defence  on  a  policy  of  accident 
insurance. 

(0  Tiiolcy  V.  Hallway  Pas-fC)i(tcys'  Assnmnce  Co.,  3  Biss.  (U.  S.)  399, 

(Ic)  Trcw  V.  liailnai/  J'a^scn'/irs',  6  II.  &  N.  .S^o,  30  L.  J.  Ex.  317, 
4  L.  T.  N.  S.  83',,  9  W.  K.  671,  7  Jnr.  N,  S.  878.  Jicynohls  v.  Acci- 
duital,  22  L.  T.  N.  S.  820,  18  W.  K.  1141. 

(0  Wimpear  v.  A  ccidcntal,  6  Q.  B.  D.  42,  43  L.  T.  459,  29  W.  R.  1 16. 
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rresuniptioii        If  a  mail  iiiighl  have  conio  lo  his  death  hy  acci- 
suicidc.  dental  (h'owiiiiij,'  or  .suicide,  the  prosuiiijition  will  be  in 

favour  of  accident  rather  than  intention  (///). 


Fnllinn  on 
railway. 


If  a  man  i.s  seized  willi  a  lit  and  falls  on  to  a 
railway  line  on  which  it  train  i.s  cominj;,  and  is  so  run 
over,  the  cause  of  death  will  not  he  the  lit  but  the 
being  run  over  {/i). 


•XI 

,10 

i 


^2 


Si'iistivlr  is  not  an  accident  williin  a  ])olicy  for 
eompensaiion  for  any  personal  injury  from  any  acci- 
dent which  shoukl  ha[»peii  lo  the  assured  (a). 

Sprain.  Assureil  .sprained  muscles  of   his  hack   in   lifting  a 

heavy  weight,  and  was  held  eiititletl  to  recover  under  a 
proviso  that  the  injury  must  be  due  to  a  material  or 
e.\ternal  cause  dpeniiing  upon  the  person  of  the 
insured  (p). 

Policy  against  death  by  accident  whilst  travelling 
l)y  public  or  private  conveyance.  Assured  left  the 
steamer  to  walk  home,  and  while  so  doing  was  injured 
by  an  accidtMit  from  which  he  died.  The  Supremo 
Court  of  the  United  .Stales  held  that  his  own  legs 
were  not  a  conveyance  pulilic  or  private  (7). 

ExerciBo  with        111  America,  death  caused   by  rupture  of  a  blcod- 

cliibs,  ruptuio  1         1  -1  •   .  .  ,       ,     ,.  ,    ,         .  , 

of  blood-  vessel    while    exercisuig    witli     liuhan    clubs,    is    not 

vessel.  accidental  death  if   tiic  clubs  were  used  in  the  ordi- 

nary way,  and  no  miforescen  accident,  unusual  circum- 
stance, or  involuntary  movement  of  the  body  occurred 
which  in  connection  witii  the  movement  of  the  body 
brought  about  the  injury  (/). 

(in)  MaUorij  v.  Travellers,  47  X.  Y.  52.  7  Am.  Ktii.  410. 

(/()  Lawrence  v.  Acch/int  Co.,  7  *i.  J5.  J).  216,  50  I*.  J.  <^  JL  $22,  29 
W.  M  S02  (iSSi). 

((/)  Sinclair  v.  Maritime  J'afKiii'f  ex'  Iiisiirdnre  Cn.,  .\  L.  T.  X.  .S.  Iji 
30  L.  J.  ( ).  IJ.  77,  3  1;.  \-  1;.  478,  7  ,Inr.  X.  .S.  367. 

(p)  Martin  v.  Travellers   Co.,  I  1'".  i^c  V.  505. 

iq)  J\lj/ki/  V.  Insurance  Co.,  16  Walluco,  V.  .S,  "^36. 

(;■)  See  McCarthy  v,  Tranllers,  8  Bisa.  C.  Ct.  U.  S.  362  (U.  .S.  Dig. 
lb;S2),  p.  496. 
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If  death  is  due  to  inllaniniation  or  abscesses  on  the  Rupture  of 
lungs,  consequent  upon  the  rupture  of  a  blood-vessid  inflammation 
by  over-exertion,  such  rupture  will  be  held  the  proxi- °^  ^""s*- 
mate  cause  of  death  and  the  death  accidental,  unless 
independent  lung-disease  supervened  before  the  rupture 
or  slumbering  disease  was  brought  into  activity  by  the 
riii»ture  (.s). 


It  is  usually  stipulated  that  death  must  be  caused  Dent iMmmt 

solely  by  accident  to  entitle  the  representatives  of  the  g^jejy'i'y 

assured  to  recover  under  the  policy.      If  death  is  caused  "ccuUnt  to 

^         •'  untitle 

by  jjcritonitis  due  to  a  violent  and  unintentional  blow  ns»urea. 
in  the  stomach,  this   has   been  in  America  held  to  be 
death   by  accident  {t).      So  also  in   the  case  of  hernia 
due  to  an  accidental  fall  {k). 

But  where  erysipelas  supervened  upon  a  wound,  the 
death  that  fulhDwed  was  considered  to  be  the  result  of 
the  disease  rather  than  of  the  wound,  and  it  was  held 
that  the  insurers  were  not  liable  (r). 

Death  under  surgeons'  or  phy.sicians'  hands  is  ex- Denth  under 
ceptcd  in  most  if  not  all  accident  policies.      In  America  doctors' hand.. 
it  has  been  held  that  ileath  caused  by  taking  accident- 
ally an  overdose  of  opium,  a  proper  dose  having  been 
prescribed,  is  within  this  excejition  (,'•). 

These  |;^>licies  u>iiuilly  contain  a  clause  to  the  follow-  Usual 

,.,,,■       1     ,..    ,  ,    .  ■      1     ^      .^  T      exoeptiou  in 

mg  ctlect,     but  it  w)k.'^  not  iii.sure  against  deatli  or  dis-  nccitieut 
ability  ari.saig  from  rheumatism,  gout,  hernia,  erysipelas,  i"-'^'^'- 
or  any  other  ilisease  or  secondary  cause  arising  within 
the  system,  before,  or  at  the  time  of,  or  following  such 
accidental  injury,  whether  causing  such  death  or  dis- 
ability directly  or  jointly  with  such  accidental  injury." 


(a)  Same  case. 

(0  N.  Am.  Life,  <tr.  v.  jhin'ouf/h?,  69  IVnn.  45,  bi  Am.  Kep.  212. 
(u)  Fitton  V.  Accidoilal  IJtathl  17  C.  13.  N.  S."i22,  34  L.  J.  C.  P.  28. 
(v)  ^mith  V.  Accident,  Ac.  Co.,  5  L.  R.  Ex.  302,  39  L.  J.  Ex.  211,  22 
L.  T  N.  S.  S61,  iS  W.  R.  1107. 
(x)  See  May,  p.  784. 
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Heruia — 
operation. 


In  the  case  of  Smith  v.  Accidental  Death  Company, 
which  has  just  been  cited,  the  Court  of  Exchequer 
held  (Kelly,  C.  B.,  dissenting),  in  construing  such  a 
policy,  that  erysipelas  resulting  from  and  caused  solely 
and  exclusively  by  an  accidental  injury  in  the  foot 
of  the  insured  came  expressly  within  this  exception, 
and  that  therefore  the  insurers  were  not  liable  on  the 
policy. 

But  where  hernia  caused  solely  by  external  violence 
was  followed  immediately  by  a  surgical  operation 
which  was  intended  to  relieve  the  patient,  but  caused 
death,  the  Common  Picas  held  that  such  a  case  did 
not  come  within  the  exception  (/y),  and  therefore  the 
insurers  were  liable. 
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Death  from  an  overdose  of  medicine  by  mistake 
is  within  a  policy  against  death  by  accident  "  con- 
ditioned to  be  void  if  he  die  by  his  own  hand  or  act 
voluntary  or  otherwise,"  the  aim  of  the  condition  being 
merely  to  cover  the  varieties  of  suicidal  self-destruc- 
tion (z).  Taking  an  overdose  of  laudanum  to  relieve 
pain  is  not  within  such  clause  {((). 

Driving  the  assured  out  in  a  vehicle  is  not  a  volun- 
tary exposure  to  an  obvious  risk  (h). 

The  consequences  of  own  negligence  may  be  insured 
against,  and  are  insured  against,  unless  expressly  ex- 
cepted. 

Standing  on  Whcrc  tlic  policy  required  that  the  assured  should 

i°okeT  "*^        ^^•'=G  due  diligence,  and  he  stood  on  a  joist  on  the  second 
floor  of  a  building  which  was  being  erected  for  him, 


(//)  Fitton  V.  Accidental  Death  Ok,  17  C.  1'..  X.  S.  122,  34  L.  J.  C.  P. 
28,  diHCUssed  in  previously  citttl  ca.so. 

(z)  Pinfold  V.  Univcrml  Life  Co.,  85  N.  Y.  317,  39  Am.  Rep.  660. 

((i)  Mvtiial  Life  Co.  V.  LMineiiee,  8  lllindin  Appeals,  488. 

(/;)  S/iillenr/ \.  Accidental  Ihath,  I  V.  k  F.  1 16,  2  li.  &  N  42,  26 
L.  J.  Ex.  266,  27  do.  16,  29  L.  T.  98,  5  W.  R.  567. 
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and  it  broke,  and  he  fell  and  was  killed ;  iu  America 
this  has  been  held  no  want  of  due  diligence  (c;). 

Consequences  of  wilful  exposure  to  unnecessary 
danger,  or  peril,  are  by  some  policies  excepted  from  the 
risk. 

Where  an  engine-driver  slipped,  fell,  and  was  killed  Fatal  faiiby 
while  going  into  the  tender  to  put  on  the  brake,  which  putting'^on  ^'^ 
is  the  stoker's  business,  he  was  held  not  to  have  been  ^^^^^' 
needlessly  exposing  himself  {d). 

In  America  the  courts  have  gone  so  far  as  to  hold  Attempting  to 
that  an  attempt  to  get  into  a  railway  carriage  whilst  rmotion""^' 
in  slow  motion,  is  not  wilful  and  wanton  self-exposure 
to  unnecessary  danger  {<').     Assured  took  a  ticket  from 
A.  to  B. ;  when  the  train  reached  B.  he  got  out,  and 
the  signal  was  given  for  it  to  proceed  to  C,  and  the  train 
had  begun  to  move.     Assured  then  attempted  to  get 
in  whilst  the  train  was  in  motion,  and  was  killed.     It 
was  held  natural  and  prudent  for  a  man  who  wanted 
to  go  on  in  the  tra-.n,  to  get  in  while  it  was  moving, 
and  that  the  insurers  were  therefore  liable  (/).     An 
assured  who  jumped  on  the  step  of  an  omnibus  in  Jumping  on 
motion,  intending  to  travel  by  it,  fell,  and  was  injured,  i'^mot'ion. 
and  he  was  held  entitled  to  recover  on  a  policy  against 
accident   while  travelling  by  public   or  private  con- 
veyance {(j). 

A  policy  of  insurance  against  death  or  injury  issued 
by  a  railway  passenger  assurance  company  provided, — 

(i.)  No  claim  for  insurance  shall  be  made  when 
death  or  injury  may  have  happened  in  consequence  of 


(c)  Stone  V.  U.  S.  Casualty  Co.,  34  N.  Y.  371. 

(d)  Providence  Life  v.  Martin,  32  Maryland  3 10. 

(e)  Schneider  v.  Provident  Life,  24  Wis.  28. 

(/)  Tooley  v.  Railway  Passengers',  <tr.,  Co.,  3  Bissell,  U.  S.  399. 
[g)  OhampUn  v.  Railway  Passengers',  6  Lansing  (N.  Y.)  71. 
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exposure  to  unnecessary  clanger,  hazard,  or  perilous 
adventure. 

(2.)  Standing,  riding,  or  being  upon  tlie  platform  of 
moving  railway  coaches,  or  entering,  or  attempting  to 
enter,  leaving  or  attempting  to  leave  any  public  con- 
veyance, and  steam  as  a  motive  power  while  the  same 
is  in  motion,  are  hazards  not  contemplated  by  the  con- 
tract. 


5^3 


Meaning  of 
"  wholly 
disabled." 


Pasflingfrom        Ti\\%  condition   (2)  will  not  include  mere  passiufr 

car  to  car  is  ^    '  . 

exposure  to      from   oue  part  to  another  of  a  train  through   wliicli 
danger"*'^^     a   passage  was  possible  and   contemplated,   but   such 
passing  is  exposure  to  unnecessary  danger,  witliin  con- 
dition (i),  especially  if  it  be  done  at  night  (//). 

Where  insurance  is  effected  against  an  accident 
wholly  disabling  the  assured,  the  necessary  condition 
for  compensation  thereunder  is  proof  that  an  accident 
has  so  far  disabled  the  assured  that  he  can  no  loncjer 
follow  his  occupation,  lousiness,  and  pursuits,  in  tlie 
manner  in  which  he  usually  carried  it  or  them  on 
before  (?).  It  is  not  necessary  to  prove  that  tl.o 
assured  cannot  do  any  part  of  his  business. 

The  American  policies,  to  avoid  these  questions, 
seem  to  insert  total  disability  from  all  business.  In 
England,  loss  of  Ijoth  eyes,  or  of  both  legs,  or  both 
arras,  or  of  one  of  each,  are  by  certain  accident  insur- 
ance companies  treated  as  total  disability. 

What  notice         Notice  of  an  accident  must  1)0  given  as  stipulated 
of  accident,      in  the  policy,  usually  to  the  head  ofhce  within  fifteen 
days  of  its  occurrence  (/l). 

(A)  fawtdle  V.  Jiailway  Passengers'  Assurance  Co.,  15  Blatchford, 
C.  Ct.  U.  S.  216. 

((')  Hooper  v.  Accidental  De.ath  Co.,  3  L.  T.  N.  S.  22.  5  H.  &  N.  557, 
29  L.  J.  Ex.  484,  7  Jur.  N.  S.  74  ;  same  case,  per  Wilde,  B.,  at  S-H,  & 
K  546. 

(k)  Oamble  v,  Accident  Ins.  Co.,  4  Ir.  Rep._C.  L._204. 
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ACCIDENT. 

Where  an  accident  happens  disabling  for  some  time, 
and  finally  resalting  in  death  within  the  period  men- 
tioned in  the  policy,  onlv  the  balance  remaining  due  on 
the  policy  after  paying  tue  weekly  allowances  for  the 
period  of  survival  after  the  accident  will,  it  seems,  be 
payable. 
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When  the  policy  insures  against  fatal  accidents, 
to  entitle  the  representatives  of  the  insured  to  recover, 
death  must  ensue  within  the  time  mentioned  in  the 
policy,  usually  three  calendar  months  after  the  accident 
(/).  Proof  must  be  given  of  the  death  to  satisfy  (i.e.,  Proof, 
which  ought  to  satisfy)  the  directors  (m),  and  the 
claim  is  usually  made  payable  within  one  month  after 
such  satisfactory  proof. 

Allowance    for    disablement    is   usually  limited  to  Allowance  for 
twenty-six  weeks  for  any  one  accident  and  in  respect  twe^nty^six" 
of  any  one  year's  premium.  weeks. 

Where    an    accident    policy    insures    against    two  True  construc- 
classes  of  injuries,  namely,  those   M'hich  occasion  loss  ac°cid°ent 
of  life  within  a  certain  period,  and  those  which  shall  not  P^^^'^y- 
be  fatal,  and  contracts  to  pay  iu  the  former  case  an 
agreed  lump  sum  at  death,  and   in  the  latter  case  a 
certain  sum  per  week,  the  two  provisions  are  to  be 
construed   together,  and  the  evident  intent  is  that  if 
an  injury  happens  within  the  meaning  of  the  policy  it 
is  insured  against  as  coming  within  one  class  or  the 
other.     If    it    were    oiherwise    construed,    an    injury 
which  should  not  prove  fatal  within  the  specified  time 
would  furnish  no  ground  of  action  till  it  should  be 
made  to  appear  that  it  would  never  prove  fatal.     This 
would  render  the  insurance  nuoatory  in  such  cases  (n). 

A  policy  runs  for  fifteen  days  after    the  renewal 

(I)  Lockyer  v.  Offley,  i  T.  R.  260,  per  Willes,  J.    Perry  v.  Provident 
^'f*^)  99  Mass.  162.     Same  v.  >Sa7nc,  103  INIass.  242. 

(m)  London  Guarantee  v.  Fearnlcy,  5  Ap.  Ca.  916,  43  L.  T.  N.  S.  390, 
28  W.  R.  893. 

;  (n)  Perry  v.  Provident  Life,  99  Mass,  162.     Same  v,  Same,  103  Masa, 
243. 
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premiums  become  due,  and  the  insurers  are  liabl  for 
that  period.  But,  unlike  life  policies,  accident  policies 
may  he  discontinued,  and  if  notice  to  do  so  be  given 
before  the  end  of  the  year,  the  assured  will  not  be  entitled 
to  the  days  of  grace  any  more  than  in  fire  policies  (o). 

Where  the  policy  requires  that  such  proof  of  the 
accident  alleged  as  ground  of  claim  shall  be  given  as 
the  directors  shall  deem  necessary  to  establish  the 
claim,  it  will  be  construed  as  demanding  what  they 
shall  deem  reasonably  necessary  (j^). 

Employers  of  labour  are  now  by  statute  (q)  made 
insurers  against  accidents  of  certain  kinds  to  their 
servants.  In  respect  of  such  liability  they  have  an  in- 
surable interest  in  the  life  of  every  employe  up  to  the 
limit  of  compensation  provided  by  that  Act. 

The  Eailway  Passengers' Assurance  Co.,  1864,  has 
by  a  private  Act  (?•)  taken  special  powers  to  insure  the 
liability  of  employers  against  their  liability  under  the 
Employers'  Liability  Act,  and  other  companit\s  hove 
been  constituted  for  the  same  purpose  under  the  Com- 
panies' Acts. 

Insurers  against  employers'  liability  require  to  know 
the  nature  of  the  business  in  whicli  the  liability  is  to 
be  incurred,  the  number  of  persons  employed,  the  mode 
of  conducting  the  business,  and  the  amount  of  wages 
paid  (on  which  the  premiums  are  calculated).  In  a 
very  recent  case  a  question  has  arisen  as  to  which  a 
difference  of  opinion  exists.     The  case  was  as  follows : 

An  unexploded  shell  brought  from  Alexandria  nm- 


(0)  See  Saliln  v.  James,  6  E.a.st.  571. 

(;<)  Bntiinstcin  v.  Accidental  Death,  31  L.  J.  Q.  B.  17,  5  L.  T  N.  S. 
550,  I  B.  &  S.  782,  8  Jur.  N,  S.  cof).  See  Manby  v.  Grenham  Life,  4 
L.  T.  N.  S.  347,  9  W.  R.  547,  ji  ^.  .  Ch.  94,  29  Beav.  439,  7  Jur. 
N.  S.  383. 

(9)  Employers'  Liability  Act,  43,  44  Vict.  c.  42, 

(r)  44,  45  Vict.  c.  xli, 
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takenly  believed  to  be  spent,  was  sent  to  a  gun-making  Unusual 
company  for  the  purpose  of  cutting  it  with  machinery  XkSen  ^' 
which  they  had  made  for  other  purposes,  but  which  performed  by 

11  PI  1      •       1  employers 

was    the    best    lor    the  purpose  desired.     Before  the  direction, 
shell  was  cut  it  was  discovered  to  contain  gunpowder. 
A  workman  was    told  to  clear  out  the  powder,  and 
while  he  was  so  doing  the  shell  burst  and  injured  him, 
and  he  recovered  compensaticju  from  his  employers. 

They  ^.  re  insured  in  respect  of  their  gunmaking 
business  an*  their  statutory  liability  to  their  employes, 
and  the  polic}'  contained  a  warranty  against  explosives, 
and  when  the  employers  sued  the  insurers  for  an  in- 
demnity the  insurers  pleaded  this  breach  of  warranty, 
and  further,  that  the  man  was  not  when  injured  engaged 
in  the  ordinary  work  of  the  employers  as  described  in 
llie  policy.  The  employers  obtained  judgment  at  the 
trial,  but  the  divisional  coui""  were  divided  on  the 
([uestion  whether  the  particular  accident  was  within 
the  policy  (.s). 

Apart  from  the  circumstances  of  the  particular  case,  insurers 
it  is  clear  that  the  insurers  are  not  bound  to  take  the  ^sY arising 
risks  of  a  change  in  the  trade,  or  the  mode  of  conduct-  ^"l"'!"  change 

°  of  trade. 

iiig  it,  and  can  by  apt  words  exclude  such  risk. 

It  may  be  observed  that  this  form  of  insurance.  Contract  of 
though  un  human  life,  is  merely  a  contract  of  indemnity  "^  °'""^  ^' 
against  a  legal  liability. 

The  employer  will  be  obliged  to  defend  an  action  Employer 
by  the  workman  if  the  insurer  recpiires,  and  if  he  does  jf  ^equired°by 
so  on  the  request  of  the  insurer,  or  otherwise  reasonably,  jiisurer  to 
he  will  be  entitled  to  recover  all  the  cost  which  such 
defence  has  put  him  to,  as  in  the  case  of  re-insurance  (t). 


I   ■  ■ 

(s)  Hcnrn  Riie  Barrel  Co.  v.  Einploijcrs  Liahility  Co.,  Q,  13.  D.  March 
1884. 
[t)  Supra,  p.  219. 

2  F 
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But  pfiyini;  without  liability  will  not  entitle  the  em- 
ployer to  indemnity  unless  the  insurers  advised  payment. 
And  the  liability,  to  be  enforceable  against  the  insurers, 
must  be  not  only  one  which  falls  on  the  employer 
within  the  statute  (otherwise  the  employer  would  have 
no  insurable  interest)  but  also  within  the  policy.  Thus, 
in  consequence  of  the  dilferent  interpretation  put  by 
English  (?/)  and  Scotch  Courts  (v)  on  the  words 
"  manual  labour  "  in  the  statute,  which  op^dies  to  both 
divergent!'"*^'^  couutrics  (x),  a  Scotcli  omnibus-owncr  has  both  liability 
to  and  insurable  interest  in  his  conductors,  whereas 
an  English  owner  has  neither. 


"Manual 
labour," 
Engli.sli  and 


c: 

IS: 

rrT 

c/2 


s 


(»)  Morgan  v.  London  General  Omnihus  Co.,  12  Q.  B.  I).  2oi. 
(r)   ]Vilson  v.  Glasgow  Tramway  Co.,  $  Sessions  Cases  (5th  scries), 
9S1. 
{.c)  43,  44  Vict.  c.  42, ,s.  6  (3). 
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CHAPTER  XXVI. 

GUAKANTEE     INSURANCE. 

Certain  companies  have  been  established  in  this 
country  for  undertaking  the  risks  of  suretyship  ibr  a 
pecuniary  consideration.  Their  method  of  dealing  is 
based  on,  and  closely  resembles,  that  of  the  ordinary 
insurance  companies,  and  their  bonds  of  suretyship 
are  often  termed  policies. 

A  contract  of  guarantee  by  the  Statute  of  Frauds  Writing 
must  be  in  writing,  it  being  a  contract  to  answer  for  "^"^^^"^  °" 
tlie  debt,  default,  or  miscarriage  of  another  person  (a), 
and  it  being  also  a  promise  to  be  answerable  for  a  debt 
of,  or  a  default  in  some  duty  by  that  other  person 
towards  the  promisee  (h). 


i 


Where  a  bank  manager  allows  overdrafts  without  Not  limited  to 
security,  and  loss  is  occasioned  thereby,  this  has  in  '^^^  ' 
Lower  Canada  been  held  nn  irregularity  within  the 
meaning  of  a  guarantee  policy  "against  loss  by  the 
want  of  integrity,  honesty,  or  fidelity,  or  by  the  negli- 
gence, defaults,  or  irregularities  of  the  manager"  (c). 
In  the  particular  case  the  manager  concealed  the  over- 
drafts by  fictitious  returns,  and  acted  improperly  in 
concert  with  the  persons  allowed  to  overdraw  (d). 

The  ordinary  rule  of  insurance  law  that  all  material  Concealment. 

{rt)  See  per  Blackbuni,  J.,  Steele  v.  M'Kinlay,  5  A.  C.  758-770,  43 
L.  T.  358,  29  W.  R.  17. 

(6)  Eastwood  v.  Kenyon,  11  Ad.  &  E.  438.  Harrjreavcs  v.  Parsons, 
13  M.  &  W.  570. 

(c)  Banlc  of  Toronto  v.  EiirojKan  Assuraricc  Society,  14  Lr.  Can.  Jur. 
186. 

(d)  See  also  Byrne  v.  Muzio,  8  L.  R.  (Ir.)  396. 
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circumstances  known  to  tlio  assured  must  be  disclosed, 
does  not  apply  in  the  case  of  guarantee  policies  (c). 
The  concealment  to  avoid  the  contract  of  guarantee 
must  he  fraudulent,  for  such  policies  come  within  the 
law  of  suretyship,  and  not  of  insurance. 


V 


Duty  of 
assured. 


A  contract  to  guarantee  a  man  from  loss  by  a  certain 
employe  does  not  entitle  the  employer  to  run  up  an 
embezzlement  bill  against  the  surety,  and  keep  dishonest 
servants  at  another  man's  risk,  when  once  he  know3 
or  reasonably  suspects  their  dishonesty  (/).  Nor  may 
he  alter  the  terms  of  the  employment,  if  the  policy  was 
granted  on  the  faith  of  them  (r/),  otherwise  he  may  (//). 


rZ, 

5? 


Notice  of 
default. 


Right  to 
dismissal  of 
employed. 


Consequently  it  would  seem,  that  on  default  and 
notice  thereof,  the  insurer  would  at  any  rate  have  the 
option  to  terminate  the  guarantee,  and  a  right  in  equity 
to  be  discharged  if  the  employer  keeps  on  the  employe 
after  discovery  of  his  defaults,  for  one  of  the  surety's 
rights  on  payment  would  be  to  insist  on  the  discharge 
of  the  employe  (i). 

The  default,  &c.,  of  which  notice  must  be  given,  is, 
it  would  seem,  only  such  default,  &.C.,  as  will  found  a 
claim  on  the  guarantors  (/.).  But  this  is  a  mere  ques- 
tion of  the  construction  of  the  particular  instrument. 

The  guarantor  company  can  require  dismissal  for 
misconduct  if  the  person  guaranteed  has  the  power  to 
do  so,  which  in  guarantees  of  rate  collectors  and  the  like 
is  not  always  jiossible,  for  a  guarantee  may  be  given  to 
a  collector-general,  or  the  Guardians  of  the  Poor,  while 
the  power  to   dismiss  is  vested  in  another  person  or 


(e)  N.  British  Inmrance  v.  Lloyd,  lo  Ex.  Rep.  523,  24  L.  J.  Ex.  14. 
{/)  PMUips  V.  Foxall,  L.  li.  7  (^  B.  666. 
(rj)  L.  N.  W.R.  V.  Whinray,  lo  Ex.  77,  23  L.  J.  Ex.  261. 
{h}  Sanderson  v.  Aston,  L.  K.  8  Ex.  73. 

(i)  Shepherd  v.  Betcher,  2  Peere  \Vm.  289.     Ph-'llips  v.  Foxall,  per 
Blackburn,  J.,  L.  R.  7  Q.  B.  666,  680.     Burgess  v.  I'lr,  13  Eq.  450. 
(i)  Byrne  v.  Muzio,  8  L.  R.  (Ir.)  396,  408, 
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body  like  the  Treasury  or  Local  Government  Board  or 
Board  of  Trade  (I).  Non  exercise  of  a  power  to  sus- 
pend the  employed  vested  in  the  holder  of  the  policy 
will  not  avoid  it  (m). 

Guarantee  policies  contain  provisions  as  follows  :       Contents  of 

guarantee 

1 .  That  the  employer  shall  give  notice  of  any  de- 
fault or  defalcation  by  the  employed. 

2.  To  forward  any  claim  made  in  respect  of  the 
policy  within  a  limited  time. 

3.  A  proviso  that  the  company  shall  bo  entitled  at 
the  employer's  expense  to  call  for  reasonable  particulars 
and  proofs  of  the  correctness  of  the  claim,  and  verifica- 
tion thereof  by  statutory  declaration. 

4.  That  only  one  claim  may  be  made  under  a  policy, 
and  that  only  in  respect  of  defaults,  &c.,  committed 
withiu  a  month  of  the  receipt  of  the  notice  (n). 

5.  That  the  policy  is  granted  only  on  condition  that 
the  business  of  the  employer,  and  the  duties  and 
salary  of  the  employe,  shall  remain  exactly  as  stated 
in  the  particulars  of  proposal. 

6.  That  unless  notice  of  anything  making  the  actual 
facts  to  differ  from  the  particular  statements  made  shall 
be  given  to  the  insurers,  and  consent  to  the  change  be 
given  by  endorsement,  the  policy  will  be  void. 

7.  That  the  employer  shall,  if  required,  aid  (at 
the  company's  expense  if  a  conviction  be  obtained)  in 
prosecuting  the  employe  to  conviction,  and  at  the 
company's  expense  give  all  information  and  assistance 


(I)  Lawder  v.  Lawder,  Ir.  Rep.  7  C.  L.  57.  Byrne  v.  Muzio,  S  L.  R. 
Ir.  396. 

(m)  Byrne  v.  Muzio,  p.  412.  Westport  Union  v.  O'Malley,  8  L.  R.  Ir. 
412,  note. 

(n)  Herein  such  policies  differ  widely  from  fire  policies,  where  a  dozen 
claims  if  they  arise  can  be  made. 
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to  enable  tlio  company  to  snc  for  and  obtain  the  reim- 
bursement by  tlio  employed,  or  liia  estate,  of  any 
moneys  wliicli  liie  company  shall  liavo  become  liable 
to  pay. 


5? 


"What  conJi-  ^"  f^^*  ^^  ""J  ^^  these  conditions  are  for  somelliin<;' 

tionsarepre-  ^o  bo  done  preliminary  to  the  comph'tioii  of  the  pronf 

cedent  to  it"                 n              i  •   i               i     • 

payment.  satisfactory  to  the  directors,  from  ^Yhlch  completion  of 

proof  the  time  )f  payment  is  to  run,  they  are  pre- 
cedent. But  those  relatino-  to  matters  to  be  done  at'tci" 
payment  are  not  and  cannot  be  conditions  precedent. 
The  condition  nrs  to  prosecution  being  a  means  of  prov- 
ing the  employer's  claim  or  loss  is  precedent,  or  can  h} 
so  made  (o). 

But  a  condition  that  the  employer  shall  givo  assist- 
ance to  enable  the  companj'  to  obtain  ivimbursenieut 
from  the  employed,  cannot  be  precedent  to  the  obliga- 
tion of  the  company  to  pay,  since  the  company  caniKjt 
be  entitled  to  reimbursement  until  it  has  either  paid  or 
became  liable  to  pay  (j'j). 

In  a  guarantee  insurance,  as  the  obligation  of  tlio 
surety  is  continuing,  the  obligation  of  the  creditor  or 
employer  is  also  continuing,  and  any  representation  and 
understanding  as  to  the  trustworthiness  of  the  employctl, 
on  which  the  contract  was  originally  founded,  continues 
till  its  termination  (q). 

Guarantee  to        Nor  if  the  guarantee  be  given  to  the  Guardians  of 
Poor.  the  Poor  will  the  guarantee  company  be  exempt  from 

liability  on  account  of  the  negligence  of  the  overseers 

in  calling  the  collector  to  account  (r). 


(o)  London  Guarantee,  d'C,  v.  Fearnley,  5  Ap.  Ca.  916,  4  j  li.  T,  300, 
28  W.  R.  893,  6  L.  11.  Ir.  219,  232,  394. 

{p)  Same  case. 

(7)  Smith  V.  Bank  of  Scotland,  i  Dow.  272-292.  Philllpc  v.  Foxall, 
L.  R.  7  Q.  B.  666. 

(r)  Guardians  Mansfield  Union  v.  Wriifht,  9  Q.  B.  D.  683. 
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A  statement  by  the  employer  as  to  the  mode  and  noproxcnta. 
timea  of  examininpf  tho  accounts  of  the  principal  or  j/f'^j^p'^'J,-*'^"' ° 
person  employed,  amounts  to  a  representation  of  tho  'iccouuts. 
course  of  business  intended  to  bo   pursued,  and  mnst 
be  so  complied  with  (s),  and  the  practice  of  examination 
must  continue  as  stated,  or  any  change  must  b.    1  >tified 
and  assented  to,  or  waived  ])y  the  guarantee  society. 
If  a  material  change  is  made  without  the  asscnu  of  tho 
society,  tho  policy  will  be  invalidated  (/). 

Guarantee  policies  are  usually  made  for  a  term  of 
one  or  more  years.      It  is  sometimes  stipnlatLd  that 
unless  notice  to  terminate  bo  given,  the  policy  shall  be 
treated  as  a  renewed  contract  of  like  narure  and  con-  Renewal  of 
ditions  (u).     The  effect  of  this  is  merely  to  continue  the  *='^»*'''^<='' 
contract  for  a  second  term.      At  the  end  of  Ihat  term, 
if  no  notice  to  continue  is  given,  or  other  arrangement 
made,  the  policy  diops.      Alterations  in  the  rules  of  Alterations  in 
the  company,  on  the  ff.ith  of  which  the  assured  took  the  n'i'ierwm''not 
guarantee  \r),   will    not  however  have   tho    effect   of  t^.rminate con- 
determining  such  a  renewed  contract  if  no  notice  to 
terminate  has  been  given  by  either  party  (x),  and  the 
insurers  will  be  entitled  to  the  renewal  premium. 

Amalfraraation  with  another  company  will  not  affect  Amalgama- 

tlOU 

the  validity  of  the  renewal,  whether  it  be  within  the 
powers  of  the  company  or  not  (/y). 

Where  one  of  the  conditions  endorsed  was  that  all 
guarantees,  whatever  might  be  the  original  term,  should 


(s)  Benhamx.  United  Guarantee,  7  Ex.  744,  16  Jur.  691,  21  L.  J, 

Ex.  ^17.  -r       ^^   -, 

{t)  Towh  V.  National  Gmnliav,  30  L.  J.  Ch.  900,  7  Juv.  IS.  S.  1 109, 
5  L.  T.  N.  S.  193,  10  W.  R.  49,  reversing  9  W.  R.  649. 

(a)  Solvenc;/  Mutual  Guarantee  Co.  v.  Froane,  7  H.  &  N.  5,  31  L.  -T. 
Ex.  193. 

(i')  Solvency  Mutual  Guarantee  v.  Freeman,  7  H.  &  N.  17. 

(x)  Solvency  Mutual  Guarantee  v.  York,  3  H.  &  N.  5SS,  27  L.  J.  Ex. 
487. 

(y)  King  v.  Accumulative  Life,  3  C.  E.  N.  S.  151,  6  W.  R.  12,  30  L.  T. 
119,  27  L.  J.  C.  P.  57,  3  Jur.  N.  S.  1264. 


4S6 


THE  LAWS  OF  INSURANCE. 


^ 


'•A"  renewal  fi'om  the  expiration  of  such  original  term  he  treated  as 
iB  one  renewal,  j^  renewed  contract  of  the  like  nature  and  conditions 
unless  either  the  ineniLor  interested  therein,  or  tlie 
board  of  directors,  should  give  two  calendar  months' 
notice  of  an  intention  not  to  renew  the  same,  it  was 
held  that  the  renewed  contract  was  not  itself  to  he 
deemed  to  contain  this  particular  condition  as  to 
renewal,  and  that  therefore  even  in  the  absence  of 
notice  the  contract  did  not  extend  bevond  one  renewal, 
"  A  "  renewal  is  one  renewed  contract  (x). 


c 
c: 


r- 

?2 


Retirement  of  Guarantees  on  gross  annual  i-eturns  (a),  floating 
guaranteed"  risks  or  rent,  are  sometimes  granted.  When  the}-  are 
^^^'  made   to   a    partnership    with    a    provision    that    the 

guarantee  shall  cease  on  death  or  refirement  fi'oni 
business  of  any  member,  the  retirement  of  a  partner 
will  avoid  the  guarantee,  and  the  company'  cannot,  it 
seems,  affirm  it  and  sue  for  the  premium  (a). 

Subrogation         A  guarantee  company  issuing  these  policies  is  as  a 

0  company,     g^^j^gfy  entitled  to  all  the  ways  and  means  of  the  person 

guaranteed  against  the  principal  debtor  {h). 

Liauidator  Liqnidators  under  the  Companies  Acts  may  give,  in 

lieu  of  the  two  sureties  usually  required,  the  guarantee 
of  any  society  established  by  charter  or  Act  of  Parlia- 
ment {c). 

Receivers  in  the  Court  of  Chancery  have  been,  after 
some  difference  of  opinion  and  practice,  allowed  to  do 
the  same  ((?). 

No  case  on  the  point  seems  to  have  occurred  in  the 


(2)  Solvency  Mutual,  <Cr.,v.  /'/•on?!  p,  31  L.J.  Ex.  N.  S.  193,  7  H.&N.S. 
(a)  Solvency  Mutmd  Guarantee  v.    Frennan,  7  H.  &  N.  17. 
{b)  Mercantile  Law  Amendment  Act. 
{r)  Companies  Acts,  1862,  General  Rule  10. 

(d)  Colmore  v.  North,  27  L.  T.  N.  S.  405,  42  L.  J.  Ch.  4,'2I  W.  R.  43. 
Manners  v.  Furze,  1 1  Beav.  30, 


GUARANTEE  INSURANCE. 


457 


1  be  treated  as 
incl  conditions 
herein,  or  tlio 
end.ir  months' 
i  same,  it  was 
)t  itself  to  be 
ndition  as  to 
he  absence  of 
d  one  renewal. 
). 

=^  (a),  floating 
tVlien  the}'  are 
4(m  that  the 
drement  fi'oin 
t  of  a  partner 
)an3'  cannot,  it 
(.). 

)olicies  is  as  a 
s  of  the  pcrsou 


Queen's  Bench  Division,  and  the  new  rules  (e)  pre- 
scribe that  unless  otherwise  ordered  the  person  to  be 
appointed  receiver  shall  first  give  security  to  be  allowed 
by  the  court  or  a  judge  ;  such  security  to  be  by  reeog- 
nisance  in  the  Form  No.  2  i  in  Appendix  L.  unless 
otherwise  ordered. 

But  there  is  little  reason  to  doubt  that  the  Chancery  Admlnis- 
practice  would  be  followed  in  the  whole  of  the  High  S7,f/,;'- 
Court,  and  in  the  Probate  Division  an  administrator 
pendente  lite  who  is  a  mere  receiver  has  been  allowed  to 
offer  this  form  of  security,  on  the  court  being  satisfied 
that  the  boii.d  proposed  was  in  accordance  with  the 
rules  prescribed  by  the  constitution  of  the  society. 
The  security  is  certainly  better  than  that  of  a  private 
person  (/). 


{e)  0.  L.  r.  1 6. 

(/•)  Carpenter  v.  Queen's  Proctor,  7  P.  D.  235,  51  L.  J.  (Pr.)  91,  46 
L.  T.  821,  31  W.  R.  108. 
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O 

c/2 


baukruptcy. 


Must  notice  of  Prior  to  the  Bankruptcy  Act,  1 869,  where  the  assured 
have°been  affected  to  assign  a  policy  of  life  assurance  for  valuable 
given  to  defeat  consideration,  the  assio-nee  for  value  would  not  have  a 

claim  of  .... 

trustee  in         good  title  as  agaiust  the  assignee  in  bankruptcy,  unless 

he  had  given  notice  of  the  assignment  to  the  insurance 
office,  as  the  policy  would  in  the  absence  of  such  notice 
be  deemed  to  be  in  the  order  and  disposition  of  the 
bankrupt,  and  pass  to  the  assignee  in  bankruptcy 
accordingly,  under  the  order  and  disposition  clause  of 
the  statute  (a),  nor  would  the  giving  of  notice  be  ren- 
dered unnecessary  by  the  practice  of  the  particular 
office  not  to  take  notice  of  assignments  (h),  and  the 
notice  must  have  been  actual  and  not  merely  con- 
structive (c). 


i 

Ik: 

2? 
5? 


Now  however  it  is  not  necessary  for  the  assignee  for 
value  of  a  policy  of  life  assurance  to  give  notice  to  the 
office  in  order  to  prevent  the  policy  passing  to  the 
trustee  in  bankruptcy ;  because  policies  of  assurance, 
being  choses  in  action,  are  excepted  from  the  operation 
of  the  order  and  disposition  clause  of  the  Bankruptcy 
Act,  1869,  (^)  and  also  from  the  like  section  of  the 
Bankruptcy  Act,  1883  (e). 


(a)  WUliama  v.  TJiorp,  2  Sim.  263. 

(b)  West  V.  Beid,  2  Ha.  249. 

(c)  Thompson  v.  Speirs,  13  Sim.  469. 

(d)  Bankruptcy  Act,  1869,  b.  15,  sub-sec.  5.  Exp.  Ibbotson,  8  Ch. 
D-  519.  39  I^-  T.  I,  26  W.  R.  843.  Exp.  Barry,  L.  R.  17  Eq.  113,  43 
L.  J.  Bank  18. 

(e)  46,  47  Vict.  c.  52,  8.  44,  sub-sec.  3. 


BANKRUPTCY. 


459 


re  the  assured 
}o  for  valuable 
d  not  have  a 
I'uptcy,  unless 
the  insurance 
of  such  notice 
Dsition  of  the 
1  bankruptcy 
ition  clause  of 
notice  be  ren- 
:ho  particular 
5  (i),  and  the 
i  merely  con- 


e  assignee  for 
notice  to  the 
issing  to  the 
of  assurance, 
the  operation 
1  Bankruptcy 
iection  of  the 


Ibbetson,  8  Ch. 
I  17  Eq.   113,  43 


Under  the  older  Bankrupt  Laws,  demands  payable  on  Can  claims 
a  contingency  could  not  be  proved  against  the  estate  of  ^"gurfnce  be 
the  bankrupt,  and  this  risk  was  held  to  apply  to  money  ^^^uptcy? 
assured  by  a  policy  of  insurance ;  but  a  provision  was 
inserted  in  the  Bankruptcy  Act,  1849,  s.  174,  enabling 
the  assured  in  a  policy  of  insurance  to  make  a  claim,  and 
after  the  loss  or  contingency  happened  to  prove  and 
receive  dividends,  in  like  manner  as  if  it  had  happened 
before  the  bankruptcy.     Proof  in  a  similar  case  would 
now  have  to  be  made  under  section  3 1  of  the  Bankruptcy 
Act,  1869,  the  corresponding  section  in  the  Bankruptcy 
Act,  1883,  being  s.  37. 


Proof  for  unpaid  premiums  must  be  made  under  s.  Proof  for 
[  of  the  Bankruptcy  Act, 
the  Bankruptcy  Act,  1883. 


31  of  the  Bankruptcy  Act,  1869,  or  under  s.   37  of  j^.g^nTums. 


"Where  policies  were  settled,  proof  by  the  trustees.  Proof  by 
after   payment   of  the   moneys   assured,   was   allowed 
against  the  settlor's  estate,  for  the  premiums  which  the 
trustees  had  paid  out  of  a  fund  provided  for  that  pur- 
pose in  case  of  the  settlor's  default  to  pay  them  (/). 

A  holder  of  a  policy  of  insurance  in  an  insurance  Proof  against 

,.,  ,.  -,  iiii.'i.ij  company  being 

company  which  was  being  wound  up  was  held  entitled  ^0^^^  ^p, 

to  prove  for  the  sum  which  would  bo  required  to  be 

paid  to  a  similar  solvent  insurance  company  in  order 

to  give  the  policy-holder  a  policy  for  the  same  amount 

and  under  the  same  conditions  (g). 

A    secured    creditor    may   assess  the  value  of  his  Rights  of 
securities,  and  vote  and  prove  in  respect  of  the  balance,  assured  having 
and  is  bound  to  pay  over  to  the  trustee  the  amount  Jif^jj^^^^^^  ^^ 
which  the  security  shall  produce  beyond  the  amount  case  of 
of  such  assessed  value,  and  the  trustee  may  at  any  time  ^"  '^^^  "  " 
before  realisation  of  the  security  by  the  creditor,  redeem 


(/)  7?«  ]Vxiller,  Exp.  Wardley,  37  L.  T.  N.  S.  38  6  Ch.  D.  79°,  25 
W.  R.  881. 
(?)  Re  Albert  Life  Assurance  Co.,  L.  R.  9  Eq.  707, 
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the  security  upon  payment  of  the  assessed  value.  If 
the  security  prove  to  be  more  valuable  tlian  the  amount 
at  which  it  has  been  assessed,  the  trustee  may  either 
redeem  it  upon  payment  of  such  assessed  value,  or  he 
may  claim  whatever  surplus  the  security  may  produce 
over  such  assessed  value. 


•XI 

c: 


5? 


Mortgagee  of 
policy 
receivii 
composi.,.on. 


The  proof  of  the  creditor,  however,  cannot  be  in- 
creased in  the  event  of  the  security  realising  a  less 
sum  than  the  value  at  which  the  creditor  assessed  it  (/<). 

It  would  seem  therefore  that  if  a  creditor  has 
taken  as  security  a  policy  of  assurance,  his  most 
prudent  course  will  be  to  realise  it,  otherwise  should  it 
increase  in  value  during  the  bankruptcy,  the  gain  will 
be  the  trustee's,  while  if  it  becomes  less  valuable  the 
loss  will  be  his  own.  In  cxjHd'te  King  (i),  a  creditor 
for  £i2og  held  as  security  a  policy  on  the  life  of  the 
debtor  for  ;^I200.  Ho  tendered  a  proof  for  his  debt, 
stating  that  he  held  the  policy  as  security,  which  be 
assessed  at  ;^200,  its  then  surrender  value.  The 
trustee  admitted  the  proof  for  the  balance  of  the  debt, 
being  satisfied  with  the  value  jDut  upon  the  security. 
Shortly  afterwards,  and  before  the  close  of  the  liquida- 
tion, the  debtor  died, and  it  was  held  by  Bacon,  C.-J.,that 
the  trustee  was  entitled  to  the  whole  sum  received  on 
the  policy  beyond  the  ;^200  at  which  its  value  had  been 
assessed. 

Where  a  creditor  is  secured  by  a  policy  and  values 
it  and  receives  a  composition  for  the  rest  of  his  debt 
in  excess  of  his  valuation,  he  has  no  claim  on  the  policy 
beyond  the  amount  of  his  valuation  and  interest  thereon, 
together  with  the  premiums  he  has  paid  on  the  policy 
(k).     In  this   case  a  debtor  by  a  composition  deed 


{h)  Bankruptcy  Act,  1869,  32,  33  Vict.  c.  71,  s.  40,  G.  R.  99,  100, 
loi,  136,  272. 

(i)  Exp.  King,  lie  Palethorpe,  L.  R.  20  Eq.  273,  44  L.  J.  Bank,  92. 

(it)  Bolton  V.  Ferro,  14  Ch.  D.  171,  Bacon,  V.  C,  1880,  49  L.  Ch.  569, 
42  L.  T.  529,  28  W.  R.  578,  The  composition  was  under  the  old 
Bankruptcy  Act,  186 1. 
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L.  J.  Bank,  92. 
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dated    4th    November    1864,    registered    under    the 
Bankruptcy  Act,    1861,   in   consideration  of  a  cove- 
nant on  the  part  of  himself  and  a  surety  to  pay  a 
composition  of  ten  shillings  in  the  pound,    obtained 
a  release   from   his   scheduled   debts  by   a   statutory 
majority  of  his  creditors.     The  deed  contained  a  pro- 
viso that  every  secured  creditor  should  have  the  full 
benefit  and  advantage  of  his  security,  and  should  be 
entitled  to  the  composition  after  allowing  for  the  value 
of  such  security.    Amongst  the  secured  creditors  was  one 
for  / 229,  8 s.  5d.,  whose  security  was  a  policy  of  assur- 
ance on  the  life  of  the  debtor.     The  creditor  valued  the 
policy  at  ^16,  and  for  the  difference — namely,  £21^, 
3s.  gel. — he  received  the  composition  of  ten  shillings  in 
the  pound.     The  policy  having  fallen  in  after  some  pre- 
miums   had  been  paid  by  the  creditor,  it  was  held 
that  upon  the  construction  of  the  deed  the  creditor 
upon  the  execution  of  the  deed  remained  a  creditoi 
for  / 1 6  only,  and  that  (the  composition  having  been 
duly  paid)  the  proceeds  of  the  policy  after  payment  of 
/l6   and   interest  belonged    to  the   debtor's    estate, 
subject  to  repayment  with  interest  to  the  creditor  of 
premiums  which  he  had  paid. 

Where  a  man  ^.fter  his  bankruptcy  paj-s  the  pre-  To  whom! 
mmms  on  policies  on  his  own  life,  effected  and  mort-  SeiSrwUen 
gaged  by  him  before  his  bankruptcy,  and  his  assignees  in  ^'■^£^' ^^^^"^ 
bankruptcy  disclaimed  any  interest,  and  refused  to  pay 
the  premiums,  on  his  death  his  legal  personal  repre- 
sentatives, and  not  the  assignees,  are  entitled  to  any 
surplus  after  tlio  mortgagees  have  been  paid  (/).     In 
this  case  the  bankrupt  had  obtained  his  discharge  on 
covenanting  to  pay  so  much  a  year  to  liquidate  his 
debts,  which  covenant  he  had  performed. 

Though  the  case  was  argued  on  (24,  25  Vict.  c.  1 34, 
s.  154)  a  repealed  Act,  the  principle  seems  clear  in- 
dependently of  that  Act. 


(0  Jie  Learmonth,  14  W.  R.  628,  1866. 
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Disclaimer  by 

bankruptcy 
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Payment  of 
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mortgagor. 


If  the  trustees  in  bankruptcy  disclaim,  they  cannot 
subsequently  ex  post  facto  claim  again  where  they  see  a 
chance  of  profit  {m).  Where  the  mortgagor  of  a  policy 
of  insurance  became  bankrupt,  but  notwithstanding  his 
bankruptcy,  continued  to  pay  the  premiums  on  the 
policy,  it  was  held  that  the  premiums  so  paid  were  in 
the  nature  of  salvage  moneys,  and  must  bo  repaid  to 
the  legal  personal  representative  of  the  mortgagor,  he 
having  died  (/i). 


O 

— •— 

c/2 


g 

cP 

5? 


Surety's  If  a  man  becomes  surety  to  keep  up  a  policy  and 

Sankruptcy  of  ^^^^   principal   becomes    bankrupt,   the    surety   cannot 

policy-holder,   subsequently  recover  from  the  principal  any  premiums 

paid  thereafter ;  for  although  such  liability  of  the  surety 

was   contingent,  it   might   have  been   proved   in  the 

bankruptcy  {0). 


Avoidance  of 
voluntary 
settlement 
of  policy. 


Any  settlement  of  property  made  by  a  trader — not 
being  a  settlement  made  before  and  in  consideration  of 
marriage,  or  made  in  favour  of  a  purchaser  or  incum- 
brancer in  good  faith  and  for  valuable  consideration, 
or  a  settlement  made  on  or  for  the  wife  or  children  of 
the  settlor  of  property  which  has  accrued  to  the  settlor 
after  marriage  in  right  of  his  wife — shall,  if  the  settlor 
becomes  bankrupt  within  two  years  after  the  date  of 
the  settlement,  be  void  as  against  tlio  trustees  in  the 
bankruptcy  ;  and  shall  if  the  settlor  becomes  bankrupt  at 
any  subsequent  time  within  ten  years  after  the  date  of 
the  settlement,  be  void  as  against  such  trustee  unless 
the  parties  claiming  under  the  settlement  can  prove 
that  the  settlor  was  at  the  time  of  making  the  settle- 
ment able  to  pay  all  his  debts  without  the  aid  of  the 


(m)  Exp.  Ibbetson,  8  Ch.  D.  519,  39  L.  T.  I,  26  W.  R.  843. 

(n)  Shearman  v.  British  Empire  Mutual,  14  Eq.  4,  20  W.  R.  620,  26 
L.  T.  570,  doubted  in  Leslie  v.  French,  23  Ch.  D.  552.  See  Norris  v. 
Caledonian,  8  Eq.  127,  20  L.  T.  N.  S.  939,  17  W.  R.  954,  and  Foster  v. 
Roberts,  9  W.  R.  605,  7  Jnr.  N.  S.  400. 

(0)  Satinders  v.  Best,  13  W.  R.  160,  17  C.  B.  N.  S.  731.  Bankruptcy 
Act,  1869,  s.  31,  Bankruptcy  Act,  1883,  s.  37, 
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R.  843. 

0  W.  E.  620,  26 

See  A'brci's  v. 

14,  and  Foster  v. 

I.    Bankruptcy 


property  comprised  in  such  settlement  (j)).  The  word 
"property"  includes  a  policy  of  life  assurance,  the  same 
being  a  chose  in  action  (q). 

The  new  Bankruptcy  Act,  1883,  contains  a  similar 
provision  to  the  foregoing,  but  of  a  more  extended 
operation,  inasmuch  as  it  applies  to  all  settlements  by 
whomsoever  made  and  not  merely  to  those  of  a 
trader  {)'). 


(p)  Bankruptcy  Act,  1869,  s.  91. 
(q)  Bankruptcy  Act,  1869,  s.  4. 
(r)  46,  47  Vict,  c,  52,  s.  47. 
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THELUSSOX   AND   SUCCESSION    DUTY   ACTS. 

Direction  to     A  DIRECTION  01'  discretion  ill  a  will  or  deed  to  pay 

not  accmnula^  ^^^  ^^  ^^^^  testator's  or  Settlor's  property  the  premiums 

tion  within      qh  a  policy  of  insurance  made  or  to  be  made  upon  the 

life    of   another  is  valid   for   the   whole  life  insured, 

and  is  not  an  accumulation  within  the  meaning  of  the 

Thelusson  Act,  39,  40  Geo.  III.,  c.  98  (a). 

That  Act  only  aims  at  dispositions  for  the  accumula- 
tion of  rents  and  profits  as  such,  and  not  at  dispositions 
having  reference  to  bargains  and  contracts  entered  into 
for  other  purposes  than  the  mere  purpose  of  accumula- 
tion. 

The  benefit,  if  any,  arising  to  an  estate  from  a  policy 
on  which  premiums  have  been  paid  for  over  twenty- 
one  years  arises  not  from  accumulation  but  from 
application  and  expenditure  of  income  in  obtaining  a 
contract  (h). 

To  insist  that  the  policy  must  bo  dropped  at  the  twenty- 
first  year  would  be  to  say  that  what  is  construed  for 
that  purpose  as  an  accumulation  shall  operate  as  a  vain 
casting  away  of  money.  Fur  a  policy  is  evidence  of  a 
contract  enforceable  by  forfeiture  of  previous  payments, 
and  the  premiums  could  not  be  got  back  at  the  end  of 
the  twenty  years. 


(a)  BassU  v.  Lister,  9  Hare  177.  Halfonl  v.  Close,  W.  N.  7  I\Iay 
1883,  p.  89.  Cathcart's  Trustees  v.  Htnenije'i  Trustees,  10  C.  S.  C.  (4tli 
series)  1205. 

(b)  Cathcart  v.  Heneage'a  Trustees,  sujira,  But  see  Jarman  on^Wills, 
vol.  14,  ed.  316. 
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BANKRUPTCY.  46$ 

A  testatrix  empowered  her  trustees  if  they  should  see 
cause  to  make  insurances  on  the  life  of  a  nephew  in  such 
a  way  as  to  enable  them  to  receive  a  sum  or  sums  at  his 
death,  to  be  then  applied  for  the  purpose  of  the  trust. 
She  died  in  184 1.  In  1845  the  trustees  insured  the 
life  of  the  nephew  largely,  and  paid  premiums  out  of 
the  income  of  the  estate  till  1878,  when  he  died. 
The  next  of  kin  claimed  repayment  of  these  premiums 
so  far  as  paid  after  twenty-one  years  from  testatrix's 
death  as  accumulations  of  income  forbiden  by  Thelus- 
son  Act,  but  the  claim  was  refused  (c). 

By  the  Succession  Duty  Act  (d),  sec.  17,  "No  policy  Rejati^on  of 
of  insurance  on  the  life  of  any  person  shall  create  the  and  successor 
relation  of  predecessor  and  successor  between  the  ;^°^^^^?'y|;"'**' 
insurers  and  the  assured,  or  between  the  insurers  and 
any  assignee  of  the  assured."  Upon  this  section  Sir 
George  Jessel  said  (c),  "No  doubt  there  may  be  a 
gratuitous  policy  of  insurance.  But  the  words  in  sec. 
1 7  mean  a  policy  effected  in  the  ordinary  way  in  con- 
sideration of  a  premium  or  premiums.  If  so,  that  is 
a  contract  for  money,  a  purchase  of  a  reversionary  sum 
in  consideration  of  a  present  payment  of  money,  or,  as 
is  generally  the  case,  on  the  payment  of  an  annuity 
during  the  life  of  the  person  insuring.  It  is  clearly  a 
contract  which  could  not  be  fairly  described  as  I  read 
it  as  a  disposition  of  property  at  all,  because  a  mere 
covenant  to  pay  money  is  not  a  disposition  of  property 
in  the  ordinary  sense.  The  insurance  company  does 
not  die,  and  therefore  a  covenant  to  pay  money  on 
the  death  of  some  other  person  is  a  mere  covenant  to 
pay  money.  It  is  no  disposition  of  the  property  of 
the  insurance  company  or  of  any  one  else." 

The  reason  for  the  exception  suggested  by  Sir  George 


(c)  Cathcart's  Trustees  v.  Ileneage's  Trustees,  10  C.  S.  C.  1205. 

\d)  16,  17  Vict.  c.  51,  s.  17. 

(c)  Fri/er  v.  AJorland,  3  Cii.  D.  685. 

2  ii 


466 


THE  LAWS  OF  IXSURAN'CE. 


i 


5? 


No  duty  o»> 

nHsigned 

liolicy. 


Jessel  is  that  it  was  meant  to  quiet  the  fears  of  persons 
interested  in  insurance  companies  ex  cautcld  (/).  Tli« 
clause  extends  to  all  policies,  whether  for  the  lives  of 
the  assured  or  not,  including  policies  taken  out  by 
purchasers  in  reversion,  but  not  policies  so  far  as  they 
were  dealt  with  as  property  {g). 

No  succession  duty  is  due  on  policies  of  insurance 
assigned  inter  vivos,  even  where  the  assignment  is 
made  to  a  son  as  a  means  of  liquidating  a  large  amounl 
of  debt  undertaken  by  him  for  his  father  (h). 


O 

c: 
c/2 


(/)  Fryer  v.  Morland,  3  Ch.  D.  675,  685. 
(f/)  128  Hansard,  401,  1398. 

(h)  Lord  Adv.  v.  £'arl  of  Fife,  21  Sc.  Law  Rep.  151. 
land,  3  Ch.  D.  675. 
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ABANDONMENT— 

When  doctrine  api>lic(l,  4-5,  214-216. 

ACCIDENT— 

Policy  against,  nature  of,  19,  432-433. 

Tolicy  against,  witiiin  statute  as  to  interest,  70,  434. 

Tolicy  against,  whether  contnict  of  indemnity,  431, 

Whether  amount  of  insurance  deducted  from  daniiiges,  431  432. 

Age  for  insuring  against,  434-436. 

Friendly  Society,  insuring  against,  434. 

Definition  of  railway,  435. 

Whilst  breaking  journey,  436. 

Insurance  against,  by  railway  ticket,  436-437. 

By  railway,  amount  of  compensation,  437. 

Contributory  negligence,  effect  of,  on  claim  for,  437. 

Insurance  against,  need  not  be  continued,  437. 

Definition  of,  439-440. 

Sunstroke,  whether  it  is,  440. 

Rupture  by  jumping  from  train,  whether  it  is,  440, 

Putting  arm  out  of  window,  injury  from,  441. 

Fall  when  catching  ti-ain,  441. 

Drowning,  whether  an,  441. 

Presumption  against  suicide  and  in  favour  of,  442. 

Sprain  from  lifting  weight,  whether  it  is,  442. 

Rupture  from  using  clubs,  whether  it  is.  442. 

Inflammation  from  ruptured  blood-vessel,  443. 

Peritonitis  from  blow,  443. 

Erysipelas  from  wound,  443-444. 

Doctor's  hands,  death  u.ider,  443. 

Overdose,  death  from,  whether,  443. 

Usual  exception  from  policy  against,  443. 

Death  must  be  solely  caused  by,  to  be  within  policy,  443. 

Falling  from  joist,  whether  an,  444. 

AViiilst  mounting  carriage  in  motion,  445. 

"  Wholly  disabled  "  by,  meaning  of,  446. 

Notice  to  office  of,  446. 

Allowance  for  disablement  by,  447. 

Construction  of  policy  against,  447. 

Proof  of  what  requisite,  447-448. 

ACTUS  DEI— 

Excepted  from  risk  taken,  17^, 

ADMINISTRATOR— 

Has  insurable  interest,  65. 
Not  bound  to  insure,  66. 
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AOE- 

Proof  of,  135- 198. 
Missttitonient  of,  198, 


o 
c: 


AGENT— 

Retainer  of  premiums  by,  not  failure  of  company  to  repny,  25. 

Authority  of,  must  bo  followeil,  71. 

Recei]>ts  of,  company  bound  by,  76-77. 

Debiting  premium  to,  effect  of,  77-93. 

Ratification  by  rccciptR  of  premium  from,  88. 

Delay  in  paying  premium  through  change  of,  89. 

Days  of  grace,  receipt  of  jui'mium  after,  by,  93. 

To  pay  premium,  promise  by,  93. 

Concealment  by,  149. 

Misrepresentation  by,  149. 

The  life  insured  may  of  the  insured  be,  149. 

Notice  to,  of  change  of  business,  163. 

General,  authority  of,  410-411. 

Policy  not  to  be  granted  by,  410,  418. 

Representations  of,  whether  binding,  410. 

Del  credere  insuring,  410. 

Extending  time  for  paying  premiums,  411. 

Commission  to,  agreement  by  directors  for  payment  after  agency 

ceased,  411. 
Authority  of,  varied  by  private  instructions,  413. 
Without  instructions,  413. 
Notice  to,  what  sufficient,  413,  419. 
Mistaken  instructions  to,  company  bound  by,  413. 
Authority  of  sub,  414,  422-423. 
Insuring  in  wrong  company,  414. 
Credit  to,  of  premium,  414. 
Credit  by,  of  premium,  415,  416-418. 
Payment  of  premium  cannot  be  dispensed  by,  415. 
Payment  of  premium  by  clieq  le  to,  415, 
Insuring  himself,  415,  416. 

Privileged  communications  between  company  and,  416. 
For  two  companies  reinsuring  one  in  other,  416. 
Cross  account  of,  with  agent  of  other  company,  417, 
Not  acting  within  authority,  yet  company  bound,  417. 
False  representation  by,  wliere  assured  told  truth  to,  417. 
Specific  performance  Oi  contract  of,  418. 
Local,  powers  of,  418. 

Company  not  bound  to  grant  i)olicy  where  premium  paid  to,  418. 
Applications  received  but  not  accepted  by,  418-419. 
Forfeiture,  waiver  of,  by,  419-420. 
To  dispense  with  conditions,  power  of,  420. 
Filling  up  proposal,  effect  of,  420-421. 
War,  effect  of  on  acts  of  foreign,  421. 
Endorsement  of  policy  by,  422, 
Fraud  of,  effect  of,  on  company,  423. 
Contracting  outside  company's  business,  424, 
Contracting  outside  his  authority,  424. 
Insuring  for  another  does  not  warrant  interest,  426. 
Insuring  for  another  without  authority,  426. 
To  effect  policy  cannot  adjust  loss,  427, 
Negligently  insuring,  liable  to  assured,  428-429. 
Commission  not  receivable  from  insurer  and  insured  by,  42^. 
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AG'EST— {continued.) 

Discount  does  not  belong  to,  429. 
AsHUred  affected  by  fraud  of,  429. 
Principal  bound  by  knowledge  of,  429, 
When  "  tbo  life  "  is  of  insured  tbe,  430. 
Whether  medical  man  is  of  insured  the,  430. 

ALTKRATIONS- 

Of  premises,  whether  covered  by  policy,  106. 

AMALGAMATION- 

What  it  is,  390. 

Ultra  vires,  391,  397, 

Power  to  contract  for  not  implied,  391. 

Ratification  of,  when  ultra  vires,  392. 

Power  of,  how  given,  392. 

Policy-holder's  claim  after,  393. 

Costs  of  liquidating  companies  after,  393. 

Policy-holders,  when  bound  by,  393-397. 

Effect  of,  on  creditors,  394-395- 

Effect  of,  covenant  to  indemnify  on,  395. 

Effect  of,  on  shareholders,  395-397- 

Of  life  offices,  leave  of  court  requisite,  396. 

Effect  of,  successive,  400. 

AMBIGUITY- 

In  policy  may  be  cleared  by  custom,  31-32, 

ANNUITANTS— 

Are  creditors  of  company,  386. 

Wliether  receipt  by,  amounts  to  novation,  400. 

ANNUITY- 

Policy  effected  by  grantee  of,  327. 
Policy  effected  by  mortgagee  of,  327. 
Insurance  of  arrears  of,  328. 

APPOINTMENT— 

Of  policy  to  executors  of  settlor,  322. 

APPORTIONMENT— 

Of  premiums,  not  if  risk  attached,  98. 

Of  insurance  money,  where  insurance  by  mortgagor  and  mortgagee 
in  different  offices,  281. 

APPURTENANCES— 

Recovered  for,  as  part  of  freehold,  51. 

ARBITRATION— 

Ouster  of  jurisdiction  of  courts  by,  201,  204-205. 

Common  Law  Procedure  Act,  1854,  as  to,  204. 

Ascertaining  amount  before  action  by,  205. 

When  all  liability  disputed,  205. 

Condition  to  refer  to,  206. 

When  fraud  charged,  206-207. 

Onus  on  party  objectirr;  to,  208. 

Question  of  law,  whether  referable  to,  209. 

Waiver  of  right  to,  209. 

Specific  performance  of  agreement  to  refer  to,  209. 

Whether  assured's  refusal  to  submit  to,  is  au  answer  to  his  claim,  240. 
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ARSON- 

Whether  within  fire  risk,  113-116. 

Danger  of,  to  be  disclosed,  113-115. 

By  assignor  of  policy,  115. 

l>y  mortgagoi",  effect  of  on  mortgagee's  policy,  115. 

By  wife  or  relation,  116. 

Proof  of,  116,  194. 

Defence  of,  193. 

ASSIGNEE— 

Takes  assignor's  title,  304. 
Affected  by  fraud  of  assignor,  305. 
Insurer's  knowledge  of  fraud  upon,  305. 
■\Vhether  company  trustee  for,  382. 

ASSIGNMENT— 

Effect  on,  of  arson  by  assignor,  115. 
Effect  on,  of  suicide  by  assignor,  129-130. 
Of  claim  after  loss,  176. 
After  breach  of  condition,  176. 

Of  property,  whether  assignor  can  recover  on  policy  after,  285-283. 
Of  fire  policy,  whether  legal,  286-288. 

Of  fire  policy,  whether  insurer's  consent  necessary,  286,  288,  289,  292. 
Of  fire  policy  must  accompany  property,  288. 
Of  life  policy,  effect  of,  296,  300-301. 
Of  life  policy,  how  made,  298,  300-302,  312-313. 
Of  life  policy,  notice  of,  298,  300-301. 
Of  life  policy,  right  to  sue  under,  298. 

Of  life  policy,  form  of,  under  policy  of  Assurance  Act,  300. 
Of  life  policy,  effect  of,  under  policy  of  Assurance  Act,  300. 
Of  life  policy,  effect  of  Judicature  Act,  301. 
Of  life  policy,  what  does  "ot  amount  to,  302-303. 
Agreement  for,  without  delivery  of  policy,  302. 
Before  winding  up,  relieves  assignor,  306. 

Validity  of,  not  affected  by  length  of  time  between  notice  of,  to  com- 
pany and  death  of  ixssured,  306. 
Of  policy  enforceable  by  specific  performance,  307. 
Of  policy  carries  bonus,  307. 
Of  policy  proper  covenants  in,  308. 
Whether  authority  to  hold  policy  amounts  to,  312. 
Of  policy  otherwise  void  good  as  charge,  312. 
By  bankrupt  secretly,  312. 
By  felon,  313. 

Inchoiite  settlement  amounting  to,  313. 

Of  policy  for  benefit  of  wife,  whether  her  consent  necessary,  316. 
By  married  women  of  trust  policy,  324. 

ASSURED- 

Cannot  make  profit,  2-3,  4-5, 

Cannot  release  third  parties  to  insurer's  prejudice,  5. 

His  negligence  within  policy,  6. 

Not  obliged  to  run  the  risk,  7. 

Must  fully  disclose  risk,  9. 

Duty  of,  in  case  of  fire,  lo-ii. 

Cost  of  performing  such  duty,  11-12. 

Where  policy  obtained  by  fraud  of,  course  open  to  insurer,  33. 

May  rescind  contract  induced  by  insurer's  fraud,  32-33. 

Infant  nmy  be,  35. 
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ASSURED— (coneinuerf. ) 

Married  woman  may  be,  35. 

Cannot  evade  law  by  insuring  nominally  for  himself,  39. 

Has  insurable  interest  in  own  life,  39. 

Interest  of,  in  subject  of  insurance  must  be  lawful,  44. 

Need  not  have  legal  interest,  47-48. 

Any  one  with  interest  may  be,  49. 

Death  of,  within  days  of  grace,  loi. 

Going  beyond  limits,  103. 

Negligence  of,  loss  from,  113. 

Wilful  act  of,  loss  from,  113. 

Duty  of,  to  save  property,  119,  121-122. 

Death  of,  caused  by  person  entitled  to  policy-money,  127. 

Material  facts  must  be  disclosed  by,  146-147,  153,  156-157. 

Statements  of  "the  life"  as  agent  of,  149. 

What  need  not  be  disclosed  by,  156-157. 

Defence  to  action  by,  when  insurance  paid,  217-219. 

Assignment  by  insurers  of  subrogated  rights,  defence  to  action  by,  219. 

Not  to  prejudice  insurer's  rights,  221-222. 

Reinsurance  discharged  by  ])ayment  to,  248. 

Has  no  lien  on  reinsuring  policy,  248. 

Character  of,  to  be  disclosed  on  reinsurance,  253. 

Interest  of,  not  defeated  by  mortgage,  291, 

Going  abroad,  whether  policy  avoided,  308. 

Affected  by  agent's  fraud,  429. 

Notice  to  broker  of,  not  notice  to  insurer,  429. 

Correct  description  of,  439. 

AVERAGE— 

Condition  as  to,  234, 
Two-thirds  clautie,  236. 
Chiuse  in  fire  policy  as  to,  235-237, 
When  goods  in  iighteis,  238. 

15AKER— 

"Stock-in-trade  of,"  what  covered  by  policy  oti,  32. 

BAILEES- 

As  to  insuring  for  full  value,  52,  55-57. 

Goods  held  in  trust  by,  56,  172. 

Insunnce  by,  and  by  bailor,  229. 

Insuring  own  and  bailor's  goods  without  authority,  427. 

BAILOR— 

lusuriince  by,  and  by  bailee,  229. 

BANKRUPT— 

Insurable  interest  of  creditors  in  estate  of,  67. 

Whether  insured  can  sue  when  a,  174. 

Policy  of  passes  to  trustee,  308,  458. 

Procuring  renewal  of  policy  to  creditor,  30B. 

Secret  assignment  of  policy  by,  312. 

Premiums  paid  by  mortgagor  when  a,  326. 

Whether  policy  passes  to  trustee  of,  458. 

Proof  for  amount  of  policy  where  company  is,  459. 

To  whom  policy  moneys  belong  when  premiums  paid  by,  461. 

Disclaimer  by  trustee  of,  462. 

Surety  for  payment  of  premiums  due  from,  462. 

Voluntary  settlement  of  policy  by,  462-463. 
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KILL  OF  SALE- 

Whether  holder  of,  entitled  to  proceeds  of  jjolicy,  276. 

KILLS  OF  LADING - 

With  directions  to  insure,  54. 

BONUS - 

Whether  it  passes  by  contract  to  assign  policy,  307. 
Whether  trusts  of  policy  inclnde,  316. 
Deduction  of,  from  calls,  365. 
Whether  income  or  capital,  385. 
Novation  by  acceptance  of,  399. 

broker- 
As  to  insuring  full  value,  52-54. 
Lien  of,  on  policy,  343. 

building- 
Is  insured  qn&  building,  .'!40. 

"BURNT  OR  NOT  BURNT"— 

Insurance  as,  28,  46, 

CARRIER- 

Insuring  for  full  value,  52,  55-56. 
Insuring  goods  held  in  trust  bj',  56, 
Risk  of,  when  it  begins  and  ends,  97. 
Negligence  of,  causing  loss,  113. 
Insurer  has  subrogation  against,  220. 

CERTIFICATE— 

Of  loss,  by  magistrate,  &c.,  183184. 

CLAIM— 

Condition  as  to  fraud  in,  190. 

False  statement  in,  191. 

Excessive,  whether  fraudulent,  192-193. 

Mistake  in,  193. 

Application  of  funds  Ket  apart  to  answer  immediate,  386. 

How  valued  on  winding  up  of  company,  388. 

COFFEE-HOUSE— 

Whether  hazardous  trade,  io>. 

COMMISSION— 

Whether  insurable,  41, 

Not  payable  to  agent  by  insurer  and  insured,  429. 

COMMISSION  AGENT— 

Insurance  for  full  value  by,  57-58. 

COMPANIES  FOR  INSURANCE— 

Varieties  of,  347-348. 

How  formed,  349-351. 

Registration  of,  352-354,  362. 

Deeds  of  settlement  can  be  inBpected,  354. 

What  are  under  Companies  Acts,  354,  368. 

Reason  for  incorporating,  355. 

Contracting  ultra  vires,  357-360,  362. 

Using  seal  informally,  356. 

Business  of,  must  conform  to  constitution  of,  357. 

Form  of  contracts  of,  358. 
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COMPANIES  FOR  INSURANCE— (coHti/iuctZ.) 
Appoiutment  of  solicitor  by,  359. 
Debentures  in  fraud  of,  360. 
Powers  of  i"vestment  of,  361. 
Holding  of  land  by,  366-367. 
Deposit  of  ;^2o,ooo  by,  368. 
Keeping  accounts  of,  370. 
Life  assurance  funds  of,  to  be  separate,  370. 
Halance-sheet  of,  to  be  lodged  with  Board  of  Trade,  371. 
Actuarial  investigation  of  affairs  of,  371-372. 
Contribution  to  fire  brigade,  373. 
Whether  policy-holder  creditor  of,  374,  38  r. 
Whether  policy-holder  can  interfere  in  management  of,  374-3^1. 
Whether  policy-holder  a  contributory  of,  375-376. 
Funds  of,  how  liable  for  loss,  376-377. 
Surplus  profits  of,  what  are,  377. 
How  liability  of  limited,  379-380. 
Funds  of,  include  unpaid  calls,  380. 
Whether  trustee  for  assignee  of  policy,  382. 
Whether  shareholder  can  be  sued,  383. 

Annuitants  are  creditors  of,  386. 

Claims  against,  how  valued  on  winding  up  of,  388. 

Whether  amalgamation  of,  without  consent  of  court,  396. 

Resuscitation  of,  for  winding  up,  397. 

Proceedings  against,  where  Scotch  or  Irish,  407. 

Judgment  against,  in  one  part  of  United  Kingdom  enforceable  in 
other  parts,  408. 

General  agent  of,  authority  of,  410. 

Mistaken  instructions  to  agent  of,  413. 

Bound  where  intention  to  insure  in  other  company,  414. 

Agent's  fraud,  effect  of,  on,  423. 

Must  grant  policy  if  premium  retained,  423. 

Can't  adopt  agent's  contract  outside  business  of,  424. 

Can't  adopt  policies  of  otlier  companies,  424. 

Contract  of  agent  beyond  authority  ratified  by,  424. 

Can  ratify  after  loss,  425. 

CONCEALMENT— 

Return  of  premiums  where,  86-87. 

By  agent,  149. 

Of  claim  on  other  ofBce,  151. 

Of  illness,  151,  305. 

Of  fire  to  adjacent  property,  152. 

Purchaser  of  policy,  how  alfected  by,  153. 

Discovery  before  payment  by  Insurer  of,  154. 

Of  other  insurance,  166. 

Of  refusal  by  other  company,  200. 

Of  maternity,  138. 

Of  imprisonment,  138. 

Of  materiiil  fact,  146. 

By  not  answering  question,  147. 

Wliat  it  is,  148. 

By  insurer,  148. 

CONDITION— 

Broken  policy  voidable,  158. 

New  agreement  after  breach  of,  159. 

Payment  in  ignorance  of  breach  of,  159. 
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CONDITION— (coH<i»!  «e«/. ) 

Usual  iu  fire  policy,  159-160. 

As  to  user  of  property,  161-163. 

As  to  removal  of  property,  161. 

Suspensory  during  forbidden  user,  161. 

Evidence  to  explain,  162. 

As  to  hazardous  business,  162. 

,,    change  of  business,  162. 

,,    disclosing  other  insurances,  166-170. 

,,  „  „  „  waiver  of,  169. 

,,    double  insurance,  169. 

in  foreign  company,  169. 

by  interim  receipt,  169. 

second  insurance  on  part  of  property,  170. 

binds  assignee  in  bankruptcy,  170. 

,,  ,,  „        policy  not  issued,  171. 

,,     change  of  title,  173. 

,,     execution  against  property  insured,  174. 

„     shifting  policy  to  other  property,  175. 
Waiver  of  breach  of,  177,  185,  197. 
Mortgagee  recovering  for  mortgagor  who  broke,  177. 
Limiting  time  to  sue,  177-178. 
As  to  notice  of  loss,  179-182. 
Precedent  to  insurer's  liability,  179. 
As  to  verification  of  loss,  183-185. 

,.  M  ,)         waiver  of,  185. 

„     fraud  iu  claim,  190. 

,,     procurement  of  fire,  190. 

„     entry  of  premises  by  insurer,  194. 

,,    reinstatement,  195. 

,,    forfeiture  of  premiums,  196. 
Usual,  of  life  ins  irance,  197. 
License  to  break    197. 
As  to  omission"',  198. 

,,    misrepresentations,  198. 

,,     military  service,  199. 

,,    arbitration,  206. 

,,    subrogation,  225. 

,,     contribution,  230-233. 

,,     average,  234-236. 

„     two-thirds  cluuse,  235. 
That  reinsured  should  retain  certain  amount  of  insurance,  252. 
Limiting  time  for  recovery,  '.:54. 
As  to  furnishing  proofs,  how  complied  with,  254. 
Inspector's  power  to  dispense  with,  420. 

CONSIGNEE - 

Insuring  for  full  value,  52-57. 

Merchants  compelling  insurniicc  by,  53-54. 

Rills  of  lading  received,  with  directions  to  insure  by,  54. 

Contribution  where  insurance  by  consignor  and,  233. 

CONSIGNOR- 

Contribution  where  insurance  by  consignee  and,  233. 

CONSTRUCTION  OF  POLICY— 

General  rule,  28,  29. 

Written  words  iirevail  over  printed,  29. 
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(.'0NSTK.UCTION  OF  FOLICY— {continued.) 
liigid,  not  favoured,  29-30. 
Against  insurer,  30. 

■\Vorda  of  policy  supersede  custom,  31-32. 
Custom  niny  control  ambiguity,  31-32. 
In  popular  sense,  31. 

CONTRIBUTION— 

When  it  occurs,  6,  80,  227-228. 

Subrogation,  ditference  between  it  and,  228,  232. 

Between  insurers  of  several  mortgagees,  229230. 

Condition  as  to,  230-233. 

Where  insurance  by  consignor  and  consignee,  233. 

Evidence  as  to  policy  being  one  for,  233. 

Specific  insurance  and,  235. 

Effect  of  clause  as  to,  in  reinsurance  policy,  252. 

Between  insurers  where  separate  policies  by  mortgagor  and  mortgagee, 

280-283. 
Between  sureties  where  one  lias  paid  debt  and  obtained  policy,  332. 
Right  of,  gives  no  lien  on  policy-money,  341. 

CONTRIBUTORY— 

Executor  as,  363-364. 

Whether  secretary  holding  shares  as  trustee  for  company  is,  364. 

Whether  vendor  still  on  register  is,  364. 

Whether  bonus  deducted  from  calls  on,  365. 

Not  exempted  by  forfeiture  of  shares,  365. 

Liable  if  tr.insfer  of  shares  incomplete,  365. 

Whether  promoter  is,  when  shares  fully  paid,  365. 

covenant- 
To  keep  up  policy  whether  broken  by  suicide,  132,  308. 
By  tenant  to  repair  and  insure  for  fixed  sum,  260. 
,,        excluding  fire,  260-261. 

,,  to  insure,  runs  with  land,  261. 

^j  „        is  usual  covenant,  262. 

,,  ,,        form  of,  262. 

„  ,,        uncertainty  in,  262-263. 

,,  ,,        damages  for  breach  of,  263. 

^j  „        relief  for  breach  of,  264-265. 

antedating  receipt  does  not  cure  breach  of,  264. 
,,        in  landlord's  name,  effect  of,  266. 
To  insure,  whether  policy  vested  in  covenantee  by,  303. 
Proper  in  assignnieut  of  policy,  308. 

To  keep  policy  on  foot  whether  broken  by  going  abroad,  308. 
To  effect  and  settle  policy  action  for  breach  of,  309. 
To  effect  and  settle  policy  by  husband,  whether  breach  of  it  excuses 

breach  by  wife's  father  of  his  covenant,  314. 
To  insure  mortgagee's  power  of  sale  on  breach  of,  334. 
To  keep  policy  on  foot,  power  of  sale  on  breach  of,  334. 
To  keep  policy  on  foot,  damages  for  breach  of,  335-336. 
To  repay  premiums,  damages  for  breach  of,  336. 
Not  to  go  abroad,  damages  for  breach  of,  337. 
To  pay  policy  out  of  special  funds,  382-384. 
To  indenmify  on  amalgamation,  395. 


ClIEDITOR- 

Polioy  of,  whether  indemnity,  13, 
By  judgment,  interest  of,  67. 
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CREDITOR— (ron<m  Mcrf. ) 

Interest  in  bankrupt's  estate,  67, 

Debtor's  interest  in  life  of,  67. 

Interest  of,  in  debtor's  life,  67-68. 

Interest  of,  in  surety's  life,  67, 

For  gaming  debt  has  no  insurable  interest,  68. 

For  debt  incurred  during  minority,  68. 

Paid  since  policy  can  recover,  68. 

Can  recover  though  debt  becomes  statute  barred,  68. 

Fully  secured  insurable  interest  of,  68. 
;        Insuring  life  of  debtor's  wife  who  assigns,  68. 

Must  pursue  authority  given  by  debtor,  71. 

Insurance  by,  on  debtor's  life,  whose  it  is,  326-329. 

Assignment  of  policy  to,  on  trust  to  pay  own  debt  and  pay  over 
surplus,  330-33  !• 

Cannot  compel  debtor  to  insure,  333. 

Whether  policy-holder  is,  374,  381. 

Whether  annuitant  is,  386. 

Not  affected  by  limited  liability  to  policy-holder,  387. 

CUSTOM— 

Words  of  policy  prevail  over,  31-32. 
May  control  ambiguity,  31-32. 

CUSTOMS,  ANNUITY,  AND  BENEVOLENT  FUND- 
Insurance  under,  309-310. 

DAMAGES- 

In  action  for  negligence  not  reduced  by  insurance,  19. 
Secug,  if  death  occurs  through  the  negligence,  20, 
Indirect,  not  recoverable,  213. 
For  breach  of  covenant  to  insure,  263. 

„  „  keep  policy  on  foot,  335-336. 

M  n  repay  premiums,  336. 

,,  ,,  not  to  go  out  of  Europe,  337. 

Whether  insurance  money  deducted  from,  432. 

DAYS  OF  GRACE— 
What  are,  90-92. 

Premium  unjiaid  a!id  loss  during,  91. 
Insurer  cannot  terminate  contract  during,  91-92. 
Whether  insurer  bound  to  receive  premium  during,  91-92. 
Payment  of  premium  after  death,  but  during,  92. 
,,  „        after,  92. 

,,  ,,        within,  and  death  within,  loi. 

DEATH— 

Company  liable  though  policy  not  issued  before,  98. 

If  not  within  period  of  insurance  company  not  liable,  100, 

By  suicide,  whether  within  policy,  126-129. 

By  law,  whether  within  policy,  126. 

By  unlawful  operation,  whether  within  policy,  126. 

By  drowning,  whether  within  policy,  126. 

By  duelling,  whether  within  policy,  127. 

Caused  by  person  effecting  insurance,  127. 

Onus  of  proof  where  suicide  cause  of,  129,  442. 

By  own  hands,  129,  132. 

Deduction  of  insurance  from  damages  where  negligence  cause  of,  43^. 

From  fall  when  catching  train,  whether  accident,  441. 
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DEAT^- {continued.) 

In  water,  drowning  presumed,  441. 

By  train  running  over  when  seized  with  fit,  442. 

From  ruptured  blood-vessel  by  using  clubs,  442. 

From  inflammation  after  rupturing  blood-vessel,  443. 

Within  accident-policy  when  solely  from  accident,  443. 

From  erysipelas  caused  by  wound,  443-444. 

From  operation  for  hernia,  444. 

From  overdose,  443-444. 

From  fall  from  joist,  444. 

From  fall  from  engine,  445. 

From  full  from  mounting  carriage,  445. 

Amount  of  compensation  in  case  of,  436,  447. 

DEBENTURE— 

Intra  vms,  but  in  fraud  of  company,  31:0. 

DEBT— 

Gaming,  gives  no  interest,  68. 
Incurred  during  minority  may  give  interest,  68. 
Paid  since  policy  does  not  avoid  insurance,  68. 
Statute  barred  before  dropping  of  life,  68. 
When  fully  secured  gives  interest,  68. 
Creating  lien  gives  interest,  69. 

DEBTOR- 

Interest  in  creditor's  life  of,  67-68. 

Interest  of  creditor  in  life  of,  67. 

Wife  of,  securing  debt,  creditor  may  insure  her  life,  68. 

Interest  of  one  joint  debtor  in  life  of  another,  69. 

Insurance  by  creditor  on  life  of,  326,  329. 

Whether  charging  witli  premiums  makes  policy  belong  to,  329-330. 

Not  compellable  to  insure  for  creditor's  benefit,  333. 

DEPOSIT— 

Of  policy  as  security,  302-303,  342-344.  

Of  policy  by  person  out  of  jurisdiction  with  one  within  jurisdiction, 

344- 
Of  ;^2o,ooo  by  life  companies,  368,  405. 

DESCRIPTION— 

Of  property  must  be  accurate,  loi,  148. 
Partially  true,  152. 
Substantially  true,  153,  i5S- 

DEVIATION— 

From  route,  effect  of,  on  insur  .nee,  97. 

DIRECTORS- 

Ullra  vires  acts  of,  not  binding,  355. 

Discretionary  powers  of,  356. 

Informal  use  of  seal  by,  356. 

Policy  issued  by  ostensible,  356. 

Power  of,  to  pay  loss  not  within  policy,  361. 

Must  contribute  for  qualifying  shares,  365. 

Powers  of,  presumed  to  be  known,  409. 

Payment  of  commiRsi(m  by,  after  agency  determined,  411. 

Appointed  to  select  agents  at  commission,  412. 
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DIRECTORS-(amhn««i.) 

Vacate  office  when  participating  in  profits,  412. 
Fraudulent  contract  of,  void  against  assignee  for  value,  412. 
Notice  to,  419. 

DISCOUNT— 

Belongs  to  principal,  not  to  agent,  429. 

DISEASE— 

Must  be  disclosed,  135-136. 
Predisposition  to,  135. 
Requiring  confinement,  135. 
"Local,"  what  it  is,  135. 
Fits,  meaning  of,  136,  144. 
Gout,  meaning  of,  136, 
Spitting  Mood,  meaning  of,  136. 
Drinking  habits,  meaning  of,  137. 
Furnishing  particulars  of,  145. 
Insured,  unconscious  of,  151. 

DONATIO  MORTIS  CAUSA— 
Life  policy,  subject  of,  295-296. 

DRIVING— 

Not  exposure  to  unnecessary  risk,  444. 

DROWNING— 

Whether  death  by,  within  life  policy,  126. 

,,  „  „      accident  policy,  441. 

Where  death  in  water,  presumption  of,  441. 

DRYING— 

Kiln  used  for,  107. 

DUELLING - 
Death  by,  127. 

D  WELLING - 

Gaol  described  as,  152. 
Room  described  as,  155. 

ELECTRICITY— 

Whether  fire  risk,  112. 

EMPLOYERS- 

Liability  of,  to  workmen  insurable,  448. 

ENTRY— 

Of  premises  by  insurer,  194, 

EQUITABLE  CHARGE— 

On  policy,  how  created,  342. 

ERYSIPELAS— 

From  wound,  whether  within  accident  policy,  443-444, 

EXCEPTION— 

Words  of,  to  be  taken  against  insurer,  172. 

EXECUTION— 

Effect  of,  on  right  to  policy,  174-175. 
Whether  policy  cau  be  taken  in,  346. 
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EXECUTOR— 

Insurable  interest  of,  65. 
De  son  tort,  interest  of,  66, 
Not  bound  to  insure,  66, 
Should  keep  up  policy,  337. 
As  contributory,  363-364, 

EXPLOSION— 

Whether  fire  risk,  lit. 

EXTINGUISHING  FIRE— 
Damage  from,  117, 

factor- 
As  to  insuring  full  value,  52. 
As  to  his  interest,  52-58, 

FALL— 

Wlien  catching  train,  whether  accident,  44T, 

On  railway  in  fit,  442, 

From  joist  of  floor,  444. 

By  engine-driver  applying  break,  445, 

AVhilst  mounting  moving  carriage,  445. 

Whilst  passing  from  car  to  car,  446, 

FELON— 

Assignment  of  policy  by,  312, 

FIRE— 

Assured's  duty  to  avert,  10. 

Duty  of  assured  in  case  of,  lo-i I. 

Cost  of  performing  such  duty,  how  borne,  11-12. 

Insurer  liable  for  loss  caused  by,  not  exceeding  amount  of  policy,  16. 

Whether  insurance  on  ship  marine  risk,  12. 

Before  date  of  policy,  27. 

Does  rot  include  explosion,  31, 

Policy  not  issued  before,  company  yet  liable,  98, 

To  adjacent  property,  disclosure  of,  102, 

Date  for  ascertainment  of  property  protected  from,  104, 

Property  in  tmnsitd  not  protected,  104, 

What  the  word  includes,  109- no. 

Heat  without,  109-112, 

Without  ignition,  109, 

Cause  of,  immaterial,  no.  , 

By  friction,  1 10. 

By  chemical  action,  no. 

By  vegetable  fermentation,  no. 

By  lightning,  112. 

To  adjacent  property,  disclosure  of  danger  of,  1 14. 

By  incendiary,  113-116. 

By  master  of  ship,  116. 

Extinguishment  of,  damage  from,  117. 

Removal  of  goods  to  escape,  1 18-120. 

Theft  during,  120-I2i. 

Saving  property  from,  cost  of,  119-122. 

Usual  conditions  in  policy  against,  159-160. 

Connivance  at  condition  as  to,  190-191. 

Through  accident,  tenant's  liability  for,  258. 
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FIRE— (coneirtMcrf.) 

Tiiruugh  negligence,  tenant's  linbility  for,  258. 

„  „        tenant  may  insure  against,  259. 

„  ,,        covered  by  ordinary  policy,  259. 

Whether  rent  payable  in  case  of,  262. 

,,       policy  against,  runs  with  land,  289-290, 

,,  ,,  ,,        passes  on  sale  of  property,  291. 

,,       loss  from,  falls  on  purcliaser,  289-290. 

,,        policy  passes  with  bcneticial  interest,  292, 
Notice  of  assignment  of  policy  against,  299, 

FIRE  BRIGAUE- 

Companies'  contribntion  to,  373. 

FITS- 

What  meant  by,  136-144. 

DeaUi  in  water,  wlietiier  caused  by  drowning  or,  441. 

Falling  on  railway  in,  442. 

FIXTURES— 

Reinstatement  of,  272. 

FOREIGN  INSURANCE  COMFANY- 

Need  not  be  registered,  401. 

Trading  here,  liability  of  members  of,  401. 

Trading  here  under  conventions,  402, 

Law  applicable  to,  402-406. 

Provision  of  policies  of,  in  different  jurisdictions,  404-405. 

As  to  deposit  of  ^'20,000  by,  405. 

How  to  proceed  against,  406-408. 

Agents  of,  when  contract  foreign,  406. 

Judgments  against,  in  one  part  of  the  United  Kingdom  enforceable 

in  other  parts,  408. 
General  agent's  authority,  411. 

FORFEITURE— 

Of  policy  not  favoured,  73. 

Payment  of  overdue  piemium  after  death  will  not  prevent,  77. 

IJy  delay  in  paying  j)remiuni,  89. 

Of  policy  waived,  158. 

Of  premium,  condition  as  to,  196. 

Not  cured  by  antedating  receipt,  204. 

When  not  enforceable,  264-265. 

Waiver  of,  by  accepting  rent,  265. 

Relief  against,  265. 

Mortgagee  of  leaseholds  may  oppose,  284. 

Of  shares  does  not  exempt  from  contributing,  365. 

Credit  of  premiums  by  agent  after,  416. 

Waiver  by  agent  of,  419-420. 

FRAUD- 

Of  assured  cancellation  of  policy  for,  31. 

In  obtaining  policy,  refusal  of  insurer  to  p.-xy,  31. 

Waived  by  accepting  ))remium3,  31. 

Course  of  insurer  where  policy  obtained  by,  31,  33. 

Of  insurer  contrary  to  contract,  effect  of,  31-32, 

Cancelling  policy  for,  31-32,  154. 

Return  of  premiums  in  case  of,  85-87. 

Delivery  ui)  of  policy  for,  154. 
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TR\lW—{continuciJ.) 

Compromise  in  ignorance  of,  159. 

In  claim,  condition  its  to,  190. 

Excessive  claim  not  conclusive  of,  192. 

Arbitration  where  charges  of,  206,  207, 

Of  assijinor,  and  recovery  by  insurer  of  money  jiaid  to  assignee,  305, 

Duty  of  insurer  aware  that  assignee  deceived  by,  305. 

Of  agent,  assured  affected  by,  429. 

FREIGHT- 

Whether  insurable,  41. 

I'lllENDLY  SOCIETY— 

Insurance  by,  127,  128,  310,  311. 

FURNITURE— 

During  removal  not  within  fire  risk,  104, 

(!AS- 

Whether  fire  risk.  III. 

GAMBLING  ACT— 

Makes  insurable  interest  necessary,  36. 
Only  value  of  interest  recoverable,  37. 
Not  in  force  in  Canada,  37. 
In  force  in  Ireland,  37. 
Not  to  be  evaded,  39. 

GAMBLING  INTERESTS- 

Not  insurable,  44,  45. 

GIFT— 

Of  policy,  313. 

GOODS— 

Sold  but  not  delivered,  insurance  of,  46,  60-61. 

"Held  in  trust,"  insurance  by  carrier,  56, 

Held  in  trust  or  on  commission,  insurance  by  forwarding  agent,  56. 

"  Held  in  trust  or  on  commission,"  insurance  by  wharfinger,  57. 

"  Held  in  trust  or  on  commission,"  meaning  of,  58,  59,  60. 

With  vendor  at  buyer's  risk,  60,  61. 

Not  separated  from  bulk,  6i. 

Test  of  interest  on  sale  of,  64. 

Specific  description,  whether  necessary,  105. 

What  within  policy,  105. 

Loading,  whether  within  risk,  104. 

GOUT— 

Answer  to  question  as  to  having  had,  136,  143. 

GUARANTEE  INSURANCE— 

Whether  writing  necessary  for,  451. 

Not  limited  to  fraud,  451,  454. 

What  to  be  disclosed  on  effecting,  451,  452. 

Nature  of,  451,  452. 

llights  of  surety  in  case  of,  452, 

Contents  of  policy  of,  453. 

Whether  continuing,  454,  456, 

By  guardians  of  poor,  454. 

Change  of  mode  of  business,  effect  of,  on,  455. 

Amalgamation,  effect  of,  on,  455, 
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GUARANTEE  INSURANCE-(ron«inMcrf.) 
Kcnewnl  of  contract  of,  455,  456. 
Partner's  retirement,  effect  of,  on,  456. 
Subrogation  applies  to,  456. 
Liquidators  may  avail  themselves  of,  456. 
Receivers  may  avail  themselves  of,  456. 

GUNPOWDER - 

Not  covered  by  policy  on  hardware,  32. 
Whether  Qre  risk,  iii. 

HARDWARE— 

Gunpowder  not  covered  by  policy  on,  32. 

HAZARDOUS  TRADE— 

Whether  coffee-house  is,  107. 
Whether  inn  is,  107. 
Extra  risk  from,  162,  163. 
Whether  liquor-selling  is,  163, 
Whether  use  of  kiln  is,  163, 
As  an  experiment,  164. 
Whether  use  of  oven  is,  165. 
Whether  use  of  engine  is,  165. 

HEALTH— 

Non-disclosure  of  change  of,  before  issue  of  policy,  304-305. 
Meaning  of  "being  in  good,"  420. 

HOT  WATER— 

Whether  policy  covers  damage  by,  112. 

HUSBAND— 

May  insure  for  wife  and  children,  36. 
May  insure  wife's  S'^^pii.rate  estate,  51. 

ILLEGAL  INSURANCE— 
Void,  32-44. 

Insurance  on  unlicensed  premises  may  be,  32. 
Gambling  interests  are,  44-45. 
Insurance  of  seamen's  wages  is,  44. 

Separation  of  legal  from  illegal  interests  in  same  policy,  44. 
Notice  to  abandon,  84. 
Whether  premium  returnable,  83-84. 

INDEMNITY— 

Fundamental  principle  of  insurance,  1-2,  212. 

Not  always  complete,  2. 

Not  applicable  to  life  insurance,  2. 

Consequences  of  princijile,  4-5,  227. 

Whether  creditor's  policy  is,  15-17. 

Insurance  on  property  is,  212-214, 

What  is,  213. 

Rule  "new  for  old"  is,  213-214,  245. 

Whether  valued  policy  is,  217. 

Subrogation  part  of  law  of,  218,  221, 

Money  received  by  insured  in  excess  of,  is  insurer's,  222, 

Explained  on  insurance  by  mortgagee,  223-225. 

Insured  not  to  receive  more  than,  227. 

Whether  accidental  insurauoe,  contract  of,  431-433. 
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INFANT— 

May  insure,  35. 

INFLAMMATION- 

Froni  ruptured  blood-vessel,  whether  within  policy,  443. 

INJUNCTION— 

Misapplication  of  funds  restrnined  by,  361,  378. 

INN- 

"Whether  haziirdous  trade,  107. 

INSURABLE  INTEREST— 

Always  necessary,  13,  14,  36. 

Assured  cannot  recover  beyond,  13, 

Must  exist  at  time  of  insurance  and  loss,  13,  15. 

Any  one  with,  may  insure,  35,  49,  50. 

Wife  presumed  to  have,  in  husband's  life,  35. 

Husband  not  presumed  to  have,  in  wife's  life,  35. 

Except  in  Scotland,  35. 

Only  value  of,  recoverable,  37,  50, 

Definition  of,  37-39. 

Precise  nature  of,  need  not  be  stated,  37. 

Consignee  has,  37. 

Prize  agent  has,  37, 

Insurer  has  to  reinsure,  38. 

Any  person  has  in  his  own  life,  39. 

Wliether  relationship  gives,  40. 

Parent  in  child's  life,  40. 

Son  in  father's  life,  40. 

Moral  certainty  of  having  property  do«s  not  give,  40. 

Bankrupt  has,  42. 

Execution  debtor  has,  42. 

When  must  exist,  42. 

Theatrical  manager  in  actor's  life,  42. 

Heir  of  person  non  compos,  42. 

Borrower  from  insurer,  42. 

Employed  in  employer,  43. 

Railway  company,  in  houses  exposed  to  sparks  from  engine,  43. 

Employer  in  employed,  43. 

Must  be  an  enforceable  one,  43. 

Value  of,  at  date  of  policy  recoverable,  43. 

Must  be  lawful,  44. 

Kinds  of,  need  not  be  specified,  45. 

Qualified  interest  may  amount  to,  45. 

Right  of  property,  not  necessary  to  constitute,  47. 

Tortious  disseisor  may  have,  46. 

In  goods  sold  but  not  delivered,  46. 

In  house  built  on  wrong  land,  46. 

In  substituted  goods,  46. 

Risk  alone  may  constitute,  47,  49. 

Legal  interest  not  necessary  to  constitute,  47-48»  62. 

Equitable  interest  gives,  48-49,  62. 

Does  not  depend  upon  quantum  of,  49, 

Landlord  has,  50. 

Tenant  has,  50. 

Bailees  have,  52,  55-58. 

None  until  risk  attached,  54. 
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INSURABLE  INTEREST-(ro»^inMC(/.) 

None  after  stojipage  in  transits,  55. 

In  goods  sold  but  not  delivered,  46,  6o-6r. 

,,       held  in  trust,  56-61, 

, ,       held  on  commission,  58, 

„       held  by  vendor  at  buyer's  risk,  60-61. 

,,       not  sejiarated  from  bulk,  61. 
Manufacturer  has,  62. 
Of  purchaser,  60,  61-63. 
Of  unpaid  vendor,  63. 
Of  paid  vendor  who  has  not  conveyed,  63. 
When  vendor's  interest  ceases,  64. 
Where  sale  in  fraud  of  creditors,  64. 
Covenant  to  insure  gives,  64. 
In  gaming  debt,  68. 
In  debt  incurred  during  minority,  68. 
In  debt  fully  secured,  68. 
Of  one  joint  debtor  in  life  of  another.  69. 
Although  voidable  policy  good,  70. 
Requisite  in  .accidental  insurance,  70. 
Absence  of,  only  defence  to  insurer,  71. 
Of  executor,  65. 
Of  executor  de  son  tort,  66. 
Of  mortgagor,  66, 
Requisite  for  reinsurance,  247. 

INSURANCE— 

Differs  from  wager,  7. 

,,        ,,     suretyship,  8. 
Requires  ttherrimajidcs,  8. 
Must  not  exceed  value  of  interest,  13. 
Against  accident,  nature  of,  19. 
No  defence  to  action  for  negligence,  19. 
Wiiether  contract  of,  to  be  in  writing,  20-21. 
Where  illegal  is  void,  32,  44. 
On  unlicensed  premises  voiil,  32. 
Subject-matters  of,  must  be  correctly  described,  45. 
By  trustee  presumed  to  be  qml  trustee,  65. 
Against  accident  withi!>  statute  as  to  interest,  70. 
Name  of  i)er.son  for  whom  effected  must  appeal',  70. 
By  partner  in  firm's  name.  70. 
Voidable  whore  premium  in  arrear,  89. 
Payment  of,  by  mistake,  94, 
Ultra  riirx,  jjremium  returnable,  95. 
When  it  expires,  96. 
Termination  of,  by  insurer,  99. 
Local  limits  of  life,  103. 
For  under  value  whole  amount  pay.able,  125. 
Without  any  re[iieseiitation,  147. 
Declined  by  other  office,  150. 
In  otlier  offices,  disclosure  of,  166,  168. 
Subso'|ueiit  disclosure  of,  167,  170. 
In  two  comjianit's,  disclosure  of,  168. 
Second  by  niortga;,'or,  whetlier  double  insurance,  169. 
In  foreign  c<imi)iiiiy,  whuther  double  insurance,  169, 
By  interim  receipt,  whether  <]ouble  insurance,  169. 
Second  on  part  of  pieinises,  whether  double  insurance,  T70. 
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INSURANCE— (ron^'nuccf.) 

Trustee  in  bankruptcy  bound  by  condition  as  to  other,  170. 

Against  fire,  wliat  covered  by,  171. 

In  Friendly  Society,  127,  209-210,  310-31 1. 

Specific,  wliat  it  is,  235. 

Reinsurance  drops  with,  252. 

Whether  covenant  to  eflfect  vests  policy  in  covenantee,  303. 

Under  Customs  Annuity  lienevolent  Fund  Acts,  305. 

Through  Tost  OtRce,  311. 

By  creditor  on  debtor's  life,  326-327. 

I5y  mortgagee  of  annuity,  327. 

Court  cannot  compel  debtor  to  effect,  333. 

INSURANCE  COJIPANY- 

Vide  "Companies  for  Insurance." 

INSURER— 

Not  lial.o  beyond  actual  loss,  3,  4. 

Entitled  to  rights  of  assured,  5. 

Several  insurers  contribute,  6. 

Effect  of  knowledge  that  risk  cannot  be  run,  9. 

Cost  of  protecting  propcrtj-,  how  borne  by,  11. 

Not  liable  on  policy  contrary  to  its  terms  for  own  fraud,  31. 

Course  open  to,  where  policy  obtained  by  fraud  of  assured,  31. 

(Jan  plead  want  of  insurable  interest  notwithstanding  failure  to  cancel 

policy  for  fraud,  32. 
I'ayment  into  court  by,  65. 
Absence  of  interest  defence  to,  71. 
General  inquiries  by,  1 33- 134- 
Material  facts  must  be  disclosed  to,  146-147. 
Knowing  us  much  as  insured,  147. 
Misrepresentation  by,  148. 

I'ayment  by  after  knowledge  of  misrepresentation,  154. 
Wiiether  private  knowledge  of,  alters  assurer's  duty,  154. 
Disclosure  by,  to  insured,  156-157. 

Limit  of  time  to  sue,  177. 

Notice  to,  of  loss,  179. 

Conditions  precedent  to  liability  of,  179. 

Reinstating,  entitled  to  old  materials,  216. 

Cannot  re(iuire  party  primarily  liable  to  be  sued,  217,  222. 

Payment  by,  no  defence  to  action  by  assured,  219. 

Assignment  by,  of  subrogated  rights  defence  to  ai-surer's  action,  219. 

Right  of,  to  salvage,  220. 

Suing  tort  feasor  subject  to  same  defence  as  assured,  220. 

Entitled  to  subrogation  against  carrier,  220. 

Liability  of  joint  and  several,  227. 

Contribution  between  several,  227-229. 

Option  of,  to  reinstate,  239. 

Can  recover  from  reinsurer  on  payment,  251. 

Can  recover  from  reinsurer  costs  of  defending  action  by  assured,  251, 

Must  reinstate  if  tenant  requires,  252. 

Duty  of,  when  aware  that  assignee  of  policy  is  deceived,  305. 

Advancing  on  policy  cannot  avoid  it  and  claim  payment,  312. 

"  Own  Insurer,"  what  it  means,  429. 

INTEREST— 

On  policy  money,  303. 

INTERIM  INSURANCE.-23-27. 
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INTERIM  NOTE. -25-26. 

INTERIM  RECEIPT.— 26-27,  169.  422-423. 

INTERPLEADER— 

Whether  Insurer  should  have  recourse  to,  345. 

INVESTMENT— 

By  insurance  company,  powers  of,  361. 

LANDLORD— 

Insurance  of,  beyond  own  interest,  50. 
And  tenant,  agreement  between,  as  to  reinstatement,  245. 
,,  separately  insuring,  eflfect  of,  260,  266-267. 

Not  bound  to  rebuild,  261. 
Whether  entitled  to  rent  in  case  of  fire,  262. 
Effect  of  covenant  by  tenant  to  insure  in  name  of,  266. 
May  require  insurer  to  reinstate,  266. 

LEGAL— 

May  mean  "lawful "  in  ipro viso  avoiding  policy,  311. 

LESSEE— 

IJeing  mortgagor,  not  to  pay  policy  money  to  mortgagee,  275. 
Under  covenant  to  repair,  lessor's  right  to  insurant":,  275. 

>,  ,1  insure,  lessor's  right  to  insurance,  275. 

,1  ,,  ,,         and   reinstate,  »io  lien  for  money  spent 

in  reinstating,  275. 

LETTERS— 

Evidence  of  right  to  policy,  331, 

LIEN— 

(rives  insurable  interest,  48-49,  55,  69. 

Of  trustee  advancing  on  policy,  315, 

On  policy  money,  how  created,  338,  340,  34?. 

Payment  of  premiums  by  stranger  does  not  give,  340. 

AVhether  payment  by  part  owner  gives,  340. 

,,  ,,         by  mortgagor  gives,  341. 

,,  ,,        by  tenant  for  life  gives,  341,  3.1?. 

,,  ,,         under  voidable  assignment  gives,  341. 

Right  of  contribution  does  not  give,  341, 
Hy  deposit  of  policy,  342,  344. 
Of  insurance  broker,  343. 
Of  solicitor,  343. 
Drops  with  policy,  344. 

LIFE  INSURANCE- 

Not  indemnity,  13,  17,  294, 
Definition  of,  18. 
Legality  of  trust  policy  of,  65. 
What  risks  may  be  taken  in,  126, 
Does  not  cover  suicide,  126. 

,,  ,,      death  by  law,  126. 

General  inquiries  by  insurers,  133-134. 
Conditions  of,  197. 
Dispositions  of  iiolicy  of,  295,  303. 
Policy  not  within  order  and  disposition  clause,  296,  299. 

,,  a  negotiable  instrument,  296. 

Gift  of  policy  where  jTOSsession  retained,  296. 
Whether  succession  duty  payable  on,  333. 
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LIFE  INSURANCE— (con<tnu€d.) 
Policy  is  property,  333-334- 

Applicability  to  mortgage  debt  of  proceeds  of,  334- 
Power  of  mortgagee  to  sell,  334-335- 

LIMITATION— 

Of  time  to  sue  for  loss,  177,  181,  346. 

LINEN— 

What  policy  on,  covers,  32. 

LIQUIDATORS- 

May  effect  guarantee  insurance,  456. 

LOCALITY— 

Risk  affected  by,  102. 

No  rectification  of  mistake  in,  103. 

Information  must  be  given  to  insurer  as  to,  104. 

Wherein  policy  operates,  198-199. 

Insured  gone  beyond,  199. 

LOSS— 

Itisurer  liable  for  actual,  3,  4. 
Recovery  by  limited  ovt^ner  beyond  own,  so-S^' 
Marketable  value  as  measure  of,  50-5i- 
Tender  of  premium  after,  88. 
From  inherent  faults,  102. 
Proximate  cause  regarded,  112-149. 
From  attempts  to  extinguish  fire,  117. 
,,  escape  fire,  118,  120. 

Assured's  duty  to  avert,  119. 
liy  theft  during  fire,  120. 
In  trausitd,  122-123. 
To  apparel  whilst  worn,  124. 
To  live  stock  off  premises,  124. 
To  locomotive  chattels,  124. 
Covered  anywhere,  if  no  place  specified,  125. 
Time  to  sue  for,  177,  181,  346. 
Notice  of,  to  insurers,  179-180. 
Agent's  adjustments  of,  181. 

fV.rticulars  of,  181-182. 

Delay  in,  notice  of,  182. 

Verification  of,  condition  as  to,  183,  185. 
by  magistrate,  &c.,  183. 

Affidavit  of,  184. 

Proof  of,  183,  186,  188. 

Time  for  payment  after  proof  of,  186. 

Valuation  of,  186,  189. 

Mistake  as  to  cause  of,  187. 

Overcharge  for,  187. 

Ascertainment  of,  before  suing  for,  189. 

Not  within  policy,  directors'  power  to  pay,  361. 

MANUFACTURER- 

Insurable  interest  in  unfinished  work,  b2. 

MARKETABLE  VALUE- 

As  measure  of  loss,  50-51. 
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MARRIED  W'OMAN- 

Policy  shown  to  be  for  benefit  of,  by  parol,  2X, 

Presumed  to  have  insnnible  interest  in  husbiuiil's  life,  35,  295. 

Insurance  of,  under  JIarried  Women's  Property  Act,  36,  317-3:9. 

Husband's  insurance  for  benefit  of,  and  children,  36,  317,  323. 

Husband  may  insure  separate  property  of,  51. 

Consent  of,  whether  necessary  to  assignment  of  policy  for  her  benefit, 

316. 
Policy  of,  ou  husband's  life  for  lier  separate  use  .and  children,  whether 

husband  can  deal  with  it,  316. 
;        .'\di'iy  before  Married  Women's  Property  Act  surrendered  for  one 

.  319- 
Cai)  Law  as  to  policy  by  husband  for,  323. 

Assigi.  ..ent  of  trust  pidicy  by,  324. 
Policy  for,  not  issued  until  husband's  death,  325. 

MATERIAL  FACT— 

Disclosure  of,  146,  149,  153,  154-157. 

Whether  question  for  jury,  146. 

Whether  refusal  by  other  office  to  insure  is,  150. 

Must  bo  stated  under  general  (juestion,  153-154. 

Purchaser  of  policy,  liow  affected  by  concealment  of,  153. 

MEDICAL  ATTENDANT— 

Who  considered  to  be,  136,  137-151. 
Wrong  reference  to,  151. 
Non-disclosure  of,  197. 
Whether  agent  of  insured,  430. 

Whether  death  within  accident  policy  when  from  treatment  by,  4^3, 
444. 

MERCHANT- 

Insurance  for  foreign  correspondent  by,  54. 

Bills  of  lading  received  with  directions  to  insure  by,  54. 

MISDESCRIPTION— 

Of  premises,  155. 

Of  residence,  152,  155. 

MISREPRESENTATION— 

Return  of  premiums  where,  86-87. 

By  insurer,  148. 

By  insurer's  agent,  149. 

By  life  insured,  149. 

As  to  temperate  habits,  150. 

Innocent  as  to  health,  151,  154. 

As  to  residence,  152. 

On  reinsurance,  154. 

Forfeiture  of  premiums  tlirongli,  154. 

Discovery  of,  by  insurer  before  payment,  154. 

As  to  part  of  property,  155. 

As  to  incumbrances,  156. 

Agent's  knowledge  no  excuse  for,  189. 

By  life  insured,  200. 

MISTAKE- 

In  policy  wliether  rectified,  22,  103. 

lu  policy  whether  waived,  24. 

In  policy  not  rectided  and  policy  rescinded,  24. 


.  35.  29> 
36,  317-319- 
317.  323- 

for  her  benefit, 

ilJren,  whether 

iiJered  for  one 


'53- 


tment  by,  443, 
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MISTAKE— (oOTJh'jiUC'i.) 

As  to  existence  of  thinj  insured,  return  of  premium,    i. 

Payment  of  insurance  through,  94. 

In  proofs  as  to  cause  of  fire,  187. 

In  stating  claim,  193. 

Of  agent  tilling  up  proposal,  420-421. 

MOUTGAGE- 

Contribution  between  insurers  m  case  of,  229-230. 
Does  not  defeat  assured's  interest  in  policy,  291. 
Of  life  policy  by  deposit,  298. 

„  „    notice  of,  298-300. 

Satisfaction  of,  before  insurer's  pay,  306. 

Troceeds  of  policy  applicable  to,  under  Conveyancmg  Act,  334. 
Of  life  policy,  what  it  should  contain,  337. 
To  insurers  of  land  and  policy,  latter  cannot  be  set  off,  386. 

MOHTGAGEE- 

Insurance  beyond  own  interest,  50,  223,  225. 

Insurable  interest  of,  69,  223,  225,  269,  270. 

Policy  of,  whether  affected  by  mortgagor's  arson,  115. 

Double  insurance  by,  169. 

Subrogation  of  insurer  to  right  of,  224.  . ,  ,     . 

Whether  he  can  recover  from  mortgagor  after  being  paid  by  insurer, 

225. 
Further  advances  by,  whether  fire  policy  extends  to,  270. 
Mortgagor's  interest  in  polii^y  of,  271. 
Ri-'ht  of,  to  charge  premiums,  271,  272,  277,  278,  336. 
Proceeds  of  policy  of,  whether  applicable  to  reinstatement,  271. 
Obligation  of,  to  reinstate  fixtures,  272. 
Interest  of,  in  mortgagor's  policy,  272. 
llight  of,  to  insure  under  Conveyancing  Act,  1881,  272. 
Tenant  for  life  paying  insurance  money  to,  274-275. 
llight  to  insurance  under  Settled  Land  Act,  1882,  274. 
Of  lessee  who  insured  not  entitled  to  policy  money,  275. 
Under  bill  of  sale,  whether  entitled  to  policy  money,  276. 
Joint  insurance,  and  by  mortgagor,  277. 
Subrocation  of  insurer  to  rights  of,  against  mortgagor.  279. 
Contribution  where  separate  insurance  by,  and  by  mortgagor,  280-283. 
Aj.portionment  where  separate  insurance  by,  and  by  mortgagor,  282. 
Whether  receiver  appointed  by,  must  insure,  281. 
Whether  bound  to  account  to  mortgagor  for  policy  money,  281-282. 
Can  only  recover  amount  of  his  debt,  282. 
Of  leaseh(dds  can  resist  forfeiture,  284. 

Kecovery  by,  of  premiums  against  mortgagor  personally,  320- 
Policy  by,  on  life  of  mortgagor  belongs  to,  326. 
Of  annuitv ,  insurance  by,  327. 
Whether  payment  of  premiums  by,  divests  mortgagor  s  right  to  po.icj , 

Evidence  that  policy  to  be  assigned  by,  on  redemption  of  security, 

Enti?kd?o  policy  effected  by  him  on  life  of  cestui  que  vie,  334. 
Power  of  sale  of,  on  breach  of  covenant  to  insure,  334. 

to  keep  pohcy  on  foot,  334- 
'•  "  " . 

Power  of,  to  appoint  receiver,  334. 

Upon  trust  cannot  sell,  335-  ,  ,  .     .    i,        „„„.   o-,fi 

When  also  insurer  premiums  allowed  to.  as  just  allowances,  336. 
Whether  bound  by  mortgagor's  novation,  399- 
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MORTGAGOR- 

Insui'itble  interest  of,  66,  269. 

Assignment  of  policy  of,  to  mortgngee,  67. 

Whether  liable  after  mortgagee  paid  by  insurer,  225. 

Interest  of,  ceases  on  foreclosure,  269. 

Interest  of,  in  mortgiigeu's  policy,  271. 

Being  lessee,  should  not  pay  policy  money  to  mortgagee,  275. 

,,  with  covenant  to  insure  and  reinstate,  has  no  lien  on 

policy  for  money  expended  in  reinstating,  275. 
Joint  insurance  with  mortgagee,  277. 

Premiums  paid  by  mortgagee  whether  chargeable  to,  278,  279,  326, 
,        Subrogation  of  insurer  to  mortgagee's  right  against,  279. 

Separate  insurance  by,  and  by  mortgagee,  whether  insurer  entitlcii 

to  contribution,  280-283. 
Insurance  by,  and  by  mortgagee  in  different  offices,  appointment  of 

amount,  281. 
Whether  mortgagee  bound  to  account  to,  for  proceeds  of  his  policy 

281-282. 
Payment  by,  of  premiums  after  bankruptcy,  326. 
Policy  on  life  of  by  mortgagee  belongs  to  latter,  326. 
Whether  right  to  policy  of,  divested  by  mortgagee  paying  premiums, 

330. 
Evidence  that  policy  to  be  assigned  to,  on  redemiition  of  principiil 

security,  331-332. 
Whether  novation  by,  binds  mortgagee,  399. 

MORTM/  IN— 

Wliether  shares  of  insurance  companies  within,  367. 

Whether  policy  secured  on  real  estate  of  company  within,  368,  381. 

NEGLIGENCE - 

Of  assured  covered  by  policy,  6. 

Gross,  when  evidence  of  fraud,  12. 

Damages  in  action  for,  not  reduced  by  insurance,  19. 

Except  where  assured  dies  through,  20. 

Loss  from,  113. 

Subrogation  of  insurers  where  loss  caused  by,  221. 

Tenant's  liability  for  fire  through,  258. 

Tenant  may  insure  against  liability  for  fire  through,  259. 

Covered  by  ordinary  policy,  259. 

Of  agent  insuring,  liability  for,  428-429. 

Whether  insurance  deducted  from  damages  for,  431-432. 

Contributory,  defence  in  action  for  injury  by  accident,  437. 

notice- 
To  pfiy  premium,  90. 
Of  change  of  business,  162. 
Of  loss,  179-181. 
Of  loss,  condition  as  to,  180. 
Of  mortgage  of  life  iiolicy,  298-301. 
Of  assignment  of  policy,  299-300. 

,,  must  be  acknowledged,  300. 

,,  not  to  be  delayed,  301. 

„  inquiry  as  to  previous,  301. 

Whose  duty  to  give,  where  policy  settled,  313. 
Of  companies'  statutes  and  deeds  presumed,  355. 
To  agent,  what  sufficient,  413-419. 
To  directors,  what  sufficient,  419. 


see,  275. 
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INDEX. 


491 


thin,  368,  381. 


259. 


432- 
t,  437- 


jfOTlCE— (continued.) 

To  assured's  broker  not  notice  to  insurer,  429. 

Of  assignment,  whether  necessary  to  prevent  policy  passing  to  bank- 
ruptcy trustee,  458. 

NOVATION— 

What  it  is,  389-390.  394- 

Proof  of,  389- 

When  creditors  bound  by,  390,  394-395- 

When  policy-holders  bound  by,  393-394' 

None  where  companies'  distinct,  396. 

Wliether  payment  of  premiums  is  evidence  of,  398. 

Whether  acceptance  of  bonus  is  evidence  of,  399. 

Claim  against  transferee  company  is  evidence  of,  399-400. 

Whether  verbal  protest  will  prevent,  399. 

When  policy-holder  is  shareholder,  399. 

Wliether  by  mortgagor  binds  mortgagee,  399. 

Whether  by  settlor  binds  trustee,  400. 

Whether  receipt  of  annuity  amounts  to,  400. 

OCCUPATION— 

Disclosure  of,  138. 
Change  of,  166. 

OCCUPIER— 

Insurance  beyond  own  interest.  50-51. 

OVERDOSE—  ,      ,   , 

Whether  within  accident  policy,  when  death  from,  443-444. 

OWNER— 

Insurance  beyond  own  interest,  50-52. 
Equitable,  may  for  insuring  be  sole,  62. 

PAWNBROKER— 

Insurance  of  full  value  by,  52, 67. 

PAYMENT— 

Into  court  by  insurers,  65,  306,  345-340> 

Of  premium,  who  to  make,  90. 

Of  premium,  during  days  of  grace,  90-92. 

Of  premium,  by  cross  accounts,  93. 

Of  policy  money,  by  mistake,  94. 

By  insurer,  to  trustee  of  policy,  346. 

Under  order  of  court,  indemniliea  insurer,  346. 

Of  policy  money,  after  winding  up  order,  385. 

Of  i)remium8,  not  evidence  of  novation,  398. 

PERITONITIS— 

From  blow,  whether  within  accident  policy,  443-    . 

PLEDGEE- 

Insurable  interest  of,  67. 

POLICY— 

Attaches  when  risk  begins,  8. 

When  it  does  not  attach  after  risk  determined,  8. 

Whether  fire  policy  on  ship  mariue  risk,  12. 

On  life,  not  indemnity,  17. 

On  life,  is  contract  to  pay  sum  certain,  17. 

On  life,  definition  of,  18. 
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VOLlCY-icontinuol.) 
Meaning  of  word,  20. 
Verbal  promise  to  grant,  20. 
Whether  necessary,  20-21. 
Objects  of,  shown  by  jiarol,  2r. 
Not  delivered  may  support  action,  22. 
May  be  rectified,  22-24. 
Issued  after  loss,  23. 

Person  interested  is  person  to  sue  on,  23, 
Agreement  to  grant,  how  enforced,  23. 
Not  according  to  agreement,  22-24. 
AVant  of  seal  to,  not  pleadable,  23. 
Mistake  in  waived,  24. 
Alteration  of,  24. 

llescission  of,  wlicre  mistake  not  rectified,  24. 
Cannot  be  added  to,  25. 
Loss  of,  company  indemnified  on  payment,  25. 
Dated  after  fire,  27. 
"Open,"  28. 
"Floating,"  28-58,  61. 
Written  words  in,  govern  printed,  29. 
Kigid  construction  of,  not  favoured,  29-30, 
AVords  of,  supersede  custoni,  31-32. 
Ambiguity  in,  custom  may  control,  31-32. 

Course  open  to  insurer  where  pi)licy  obtained  from  him  by  fraud,  2i- 
Cancellation  of,  for  fraud  of  assured,  31. 
Refusal  of  insurer  to  pay  wliere  fraud  in  obtaining,  31. 
Cancellation  of,  for  insurer's  fraud,  32. 
Failure  to  cancel  for  fraud  will  not  prevent  insurer  ple.iding  want  of 

interest,  32. 
Title  to,  not  determined  by  pnyment  of  premiums,  39. 
Assignee  of,  need  not  have  insurable  interest,  40. 
Only  value  of  interest  at  date,  of  recoverable,  43. 
"Blanket,"  58. 
Trust  policy  legal,  65. 

Name  of  person  for  whom  effected  must  appear,  70,  84. 
13y  one  partner  in  firm's  name,  70. 
Whether  to  be  under  seal,  70. 
Forfeiture  of,  not  favoui-ed,  73. 
Receipt  for  premium  in,  74. 
Assigned,  return  of  premium,  82. 
Invalid,  return  of  premium,  84. 

,,        whether  insurer  must  grant  another,  84. 
Obtained  by  fraud,  whether  premium  returnable,  85. 
Alteration,  effect  of,  85. 
Fraudulent,  order  to  deliver  up,  85-86. 
Cancelled,  return  of  premiums,  86. 
Condition  in,  as  to  forfeiting  premium,  87. 
Differing  from  proposals,  return  of  premium,  89. 
Voidable  where  premium  in  arrear,  89. 
"Lost  or  not  lost,"  no  return  of  premium,  94. 
Specific  performance  of,  agreement  to  grant,  95. 
U/tra  vires,  premium  returnable,  95. 
When  it  expires,  96, 
Time  policy,  96. 

Whether  property  protected  from  date  of,  104. 
Death  before  issue  of,  98. 
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rOLICY-  (continued. 

Kisk  begun  before  grunting  of,  97-98. 

Fire  before  delivery  of,  98. 

Covers  all  losses  up  to  amount  of,  98. 

Date  of,  whetber  inclusive,  99. 

Duration  of,  99-100. 

Strict  compliance  with  terms  of,  loi,  158. 

On  life  local,  103. 

Whether  date  of,  time  for  ascertaining  what,  covered  by,  104, 

Whether  it  operates  if  house  vacant,  105. 

Whether  avoided  by  increase  of  risk,  106. 

Turchaser  of,  affected  by  concealment,  153. 

Forfeiture  of,  by  misrepresentation,  154. 

Delivery  up  of,  for  fraud,  154. 

New  granted  on  old  proposal,  155. 

Avoidable  for  non-performance  of  condition,  158. 

Waiver  of  forfeiture  of,  158-159- 

Void  means  voidable,  158. 

Against  fire,  usual  conditions  in,  159-160. 

On  removal  ceases  to  attach,  161. 

Suspended  during  forbidden  user,  161. 

Not  issued,  whether  within  conditions  as  to  other  insurance,  171. 
Against  tire,  what  covered  by,  171. 

whether  it  passes  to  real  or  personal  representatives,  174. 

„  assignable,  173. 

bankruptcy,  effect  of,  on  right  to,  174. 
execution,  effect  of,  on  right  to,  174. 
Void  for  going  beyond  limits,  198. 
Unr  autre  vie  avoided  by  suicide,  199. 
Without  benefit  of  salvage  illegal,  219. 
Whether  contributing  evidence  as  to,  233. 

Specific,  what  it  is,  212.  ,.        ,      .  ,     .«-  .c^ 

Whether  vendor  can  recover  on,  after  sale  of  property,  28^-287. 
Assignment  of,  must  accompany  property,  288. 
A-'a  nst  fire,  whetber  runs  with  land,  289-291. 

whether  it  passes  on  sale  of  property,  291. 

"  whether  passes  with  beneficial  interest,  292. 

On  own  life,  how  it  may  be  dealt  with,  295. 
assignable,  295,  298,  303. 
may  be  bequeathed,  295. 
subject  of  donatio  mortin  causa,  295. 
On  life,  whether  within  order  and  disposition  clause,  296,  299. 
„         negotiable  instrument,  296. 
"       gift  of,  where  possession  retained  by  donor,  296,  297. 
",       equitable  mortgage  of,  298. 
Rig'ht  to  sue  under  assignment  of,  298,  300. 
Notice  of  assignment  of,  299,  300. 
Must  specify  princii^il  place  of  business,  300. 
Agreement  to  assign,  302.  4       ,„, 

Whether  covenant  to  effect  vests  policy  in  covenantee,  303. 
Deposit  of,  as  security,  302-303- 
Interest  on,  303. 

Change  of  health  before  issue  of,  304. 
Effected  by  fraud,  insurer  can  get  back  money,  305. 
Assigned  duty  of  insurers,  aware  of  invalidity  of,  305- 
Vitiated  by  aggravation  of  concealed  illness,  305. 
Assigned  before  winding  up,  effect  of,  306. 
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Specific  performance  of  contrnct  to  nssign,  307, 

Bonus  pusses  by  contrnct  to  nssign,  307. 

Onown  life  jmsses  to  trustee  in  bankruptcy,  307. 

Whether  nvoidcd  by  going  nbroad,  308. 

Purchaser  of,  how  affected  by  nssured's  concealment  of  change  of 

health,  305. 
Specific  performance  of  contrnct  to  assign  policy,  307. 
Legal  means  "lawful,"  in  proviso  avoiding,  311. 
Whether  authority  to  hold,  nmounts  to  assignment  of,  312. 
Insurers  advancing  on,  cannot  avoid  and  claim  payment,  312. 
Assignment  of,  by  bankrupt,  secretly,  312. 

,,  by  felon  before  conviction,  312. 

Gift  of,  313. 

Inchoate  settlement  of,  313. 
Names  of  per^'ons  interested  must  appear  in,  314. 
Not  kept  ny  trusto  may  sell,  315-316. 
Whether  trustee  must  i)ay  ])remiums  on,  315. 
Trusts  of,  construe(.  like  other  trusts,  315. 

,,  cover  bon.is,  316. 

For  wife  and  children  under  Married  Women's  IVojierty  Act,  318-320, 

321-324. 
Issued  before  Married  Women's  Property  Ac^,  surrendered  for  one 

after,  319. 
For  wife  not  issued  until  husbands  death,  324. 

,,       assignment  by  her  of,  324. 
By  creditor  on  life  of  debtor,  326-.^29. 
By  mortgagee  of  annuity,  327. 

On  another's  life  generally  belongs  to  grantee  of,  329. 
Letters  as  evidence  of  right  to,  331. 
Lien  on,  how  created,  330-342. 
Equitable  change  on,  how  created,  342. 
Lien  on,  drops  with,  344. 
Whether  it  can  be  taken  in  execution,  346. 
Where  void,  fresh  one  issued,  358. 
Ultra  vires,  357-3S9- 

Loss  not  within,  payment  by  directors  of,  361. 
Insurance  broker's  lien  on,  343. 
Solicitor's  lien  on,  343. 
Ultra  vires,  claim  in  respect  of,  380-381. 
Whether  within  mortmain,  381. 
Whether  company  trustee  for  assignee  of,  382. 
Covenant  to  pay  out  of  special  funds,  382-384. 
Value  of,  cannot  be  set  off  wliere  loan  by  insurers,  386-387. 
Endorsement  of,  by  agent,  422. 
Of  one  comp.iny  cannot  be  adopted  by  another,  424. 
Effected  by  unauthorised  agent,  adoption  of,  426-427. 
Renewal  of,  must  conform  to  original  agreement,  427. 
Of  guarantee  insurance,  contents  of,  453. 


POLICY-HOLDER— 

Entitled  to  copy  of  statement  of  company's  business,  374. 

„  „         shareholder's  address  book,  374. 

„  ,,        deed  of  settlement,  374. 

Can  prevent  amalgamation,  374. 
Whether  he  is  a  creditor,  374,  381. 
Cannot  interfere  in  management  of  company,  374.  378,  381, 
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POLICY-HOLDER— (con<tn«cti.) 

Whether  liable  to  contribute  when  participating,  375. 

^^  „  „       in  mutual  company,  375-376. 

Claim  of,  on  company's  funds,  when  it  begins,  378. 
"Whether  right  to  receiver,  378. 
No  priority  over  other  creditors,  378. 
Ill  mutual  society,  how  loss  of,  recoverable,  379- 
Company's  liability  to,  how  limited,  379- 
Covenant  to  pay  claim  of,  out  of  special  funds,  382,  384. 
Appropriiition  of  funds  for,  384-385. 
Limited  liability  to,  does  not  affect  creditors,  387. 
Claim  of,  after  amalgamation,  393. 

PREMIUM- 

Paid  before  attachment  of  risk,  is  subject  thereto,  7. 
Return  of,  where  risk  not  disclosed,  9. 
„  ,,      risk  not  run,  9. 

,,      policy  rescinded  for  mistake,  24. 
Repayment  of,  when  risk  rejected,  25. 
Repayment  of,  when  further  premium  demanded  and  refused  by 

assured,  25. 
Retainer  of,  by  agent  may  not  constitute  failure  of  company  to  repay, 

Acceptance  of,  after  discovery  of  fraud,  3I-33' 
Company  may  refuse  to  take,  where  policy  obtained  by  fraud,  31. 
Return  of,  where  policy  cancelled  for  fraud,  33. 
Payment  of,  not  conclusive  as  to  title  to  policy,  39. 
Nature  of,  72. 

Whether  prep.ayment  necessary,  73, 
Waiver  of  non-payment,  73-76. 
„      by  acceptance  of,  7S-76. 
Credit  for,  74-75  • 
Receipt  for,  in  policy,  74. 
Payment  of,  by  bill,  75. 
Company  bound  by  agent's  receipt,  76. 

,,      director's  receipt,  76. 
Debiting  to  agent,  no  waiver,  77. 
Payment  of,  overdue  after  death,  77. 
Acceptance  by  company  after  death,  77. 
Health  of  assured  when  overdue  paid,  78. 
Returnable  where  no  risk,  78-81. 
Not  returnable  if  risk  begins,  78-81. 
Not  apportionable  it  risk  begins,  78. 
Return  of,  where  in  excess  of  interest,  79-80. 
„      several  policies,  79-80. 
,,      at  time  of  insurance  life  dead,  8r. 
,,      at  time  of  insurance  house  burnt,  81. 
Apportionable  where  risk  partially  attached,  8i. 
Not  returnable  in  case  of  suicide,  81. 
Returnable  where  risk  never  attached,  82-83. 
Not  apportionable  in  time  policy,  82. 
Not  returnable  where  fire  not  covered  by  policy,  82. 
Not  returnable  on  assignment  of  policy,  82. 
Wliether  returnable  iu  life  insurance,  82-83. 
Parties  in  pari  delicto,  whether  returnable,  83-87. 
Where  risk  run  not  retumaiile,  83. 
Whether  returnable  where  illegal  insur-uue,  83-84. 
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Wlietlicr  returnable  where  name  of  iierson  interested  not  in  policv, 

84. 
Whether  returnnblo  where  over  insurance,  85. 

,,      frauilulciit  insunuuH",  85. 

,,      policy  ordfri'd  to  ho  delivered  up,  85, 

,,       policy  cuncelled,  86. 

,,       Miisreprescntation  reganliiig  ptdicy,  86, 

,,      conceahMeiit  regarding  thu  insunince,  t'\ 
■\Vherc  fraud  of  insurer,  whether  return  of,  87. 
Forfeited  according  to  cimdition,  87,  igf). 
Additional,  insurer  not  obliged  to  accejit,  87. 
Tender  of  usual,  after  loss,  88. 

Amount  of  evidence  as  to  ninteriality  of  misreijresontatiou,  88. 
I'ayment  to  agent  witliout  authority,  88.     . 
Keceipt  from  agent,  ratitication  by  insurer,  88. 
Returnable  by  agreement,  8y. 
Where  policy  diflfers  from  i)roi)o8als,  return  of,  89. 
Punctuality  in  payments,  89, 
Delay  in  jjaying  through  ehaiige  of  agent,  89. 
Delay  in  paying  through  chango  of  company's  office,  89. 
Who  to  pay,  90. 

Notice  to  pay,  whether  necessary,  90. 
"  Days  of  grace,"  90-92. 
Debiting  agent  with,  effect  of,  93. 
Promise  of  agent  to  pay,  93. 
Cross  accounts,  payment  by,  93. 
Unpaid,  and  policy  money  paid  by  mistake,  04. 
No  return  where  insurance  "  lost  or  not  lost,'  94. 
Not  within  Apportionment  Act,  95. 
Effect  of  refusal  to  receive,  95. 
lleturnable  where  policy  ultra  vircf,  95. 
Not  apportionable  if  risk  has  attached,  98. 
Instalments  of,  to  be  punctually  ]iaid,  98, 
Payment  and  death  within  days  of  grace,  101. 
Forfeiture  liy  nnsrejiresentation,  154, 
Payment  prevented  by  war,  198, 
Paid  by  mortgagee  aiblcd  to  security,  277-279. 
Keceived  after  insurer  aware  that  i)o]icy  invalid,  305. 
Not  i>aid  by  settlor,  trustee  tnay  sell  policy,  315. 
Whether  trustee  must  pay,  315. 

Paid  by  mortgagee,  whether  mortgagor  liable  for,  3'26-330. 
Paid  by  moitgagor  after  bankruptcy,  326, 
Whether  charging  debtor  with,  makes  jiolicy  his,  329-330. 
Whether  payment  by  mortgagee  divests  mortg.igor's  right  to  policy, 

330. 
Allowed  to  mortgagee-insurer  as  just  allowancci,  336. 
Whether  payment  of,  by  stranger  gives  lien,  340. 
„  ,,  by  mortgagor  gives  lien,  341. 

„  „  by  part-owner  gives  lien,  34I-342- 

M  ,,  under  voidable  assignment  gives  lien,  341. 

What  divisible  as  profits,  377. 
Payment  of,  not  evidence  of  novation,  398. 
Credit  of,  to  agent,  414. 
Credit  of,  by  agent,  415,  416,  418. 
Agent  cannot  dispense  with  payment  of,  415. 
Payment  by  cheque  to  agent  of,  415. 
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Keturniible  where  policy  not  granted.  4'». 

Ovei-du.)  waiver  of  forfeiture  l.y  receipt  of,  420- 

I'aynient  of,  to  foreign  uKeiit  after  war  beyuu,  421. 

If  retained,  policy  must  be  granted,  423. 

Direction  to  accumulate,  whether  within  Thelluson  Act,  464. 

I'KIZK- 

Whether  insurable,  4. 

PROFIT— 

Assured  not  to  make,  2-3,  4,  13. 

rilOFITS- 

Whether  insurable,  41-42. 

What  are  surplus,  377. 

All  prcmiuniB  not  divisible  as,  377' 

ruooFs- 

Of  arson,  116,  194. 
Preliminary,  179-180. 
■      Of  loss,  183,  188. 

time  for  payment  after,  186. 
where  needless,  186. 
mistake  in,  187. 
„      waiver  of,  185,  187. 
,,       what  recpiMed,  187-188. 
What  is  satisfactory,  189. 
Of  accident,  what  rec^uisite,  447-448. 

PROPERTY— 

Adjacent,  cost  of  saving,  11-12,  119,  122. 
„        disclosing  danger  to,  114. 

damage  to,  in  extinguishing  fire,  117. 
Removal  of,  to  escape  fire,  118,  120. 
Insured's  duty  to  preserve,  119-120. 
Stolen,  during  fire,  120- 121. 
Lost,  during  fire,  120. 
In  traiisita,  122-123. 
Out  of  place,  where  insured,  124-125. 

Removal  of,  125. 

Amount  payable  where  deficient  insurance  of,  125. 

Misdescription  of,  148,  155. 

jMisrepreseiitation  as  to  part  of,  156. 

Over-valuation  of,  i92-i93- 

Sold,  recovery  by  vendor  of  insurance,  174. 

Life  policy  is,  331,  334- 

PKOPOSAL— 

Declined  by  other  office,  150. 

Not  answering  .luestion  in,  as  to  claim  on  other  ofiice,  151. 

Mistake  of  agent  filling  up,  421.  . 

Accident  insurance,  wliat  must  be  stated  in,  43». 

PURCHASEU- 

Whether  fire  loss  fall  on,  289,  291.  „    fi,,uu 

Of  policy  how  affected  by  assuied's  concealment  of  change  of  health. 

305.  2  I 
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QUESTIONS— 

Answers  to  general,  must  state  nil  material  facts,  153. 

RAILWAY  PASS>:NGERS'  INSURANCE- 
Rights  against  third  persons  preserved,  432. 

RATIFICATION— 

Ry  receipt  of  premium,  88. 

Of  agent's  contract  outside  company's  business,  424. 

,,  ,,  Lis  authority,  424, 

By  company  after  Iors,  424. 
General  principle  as  to,  425. 
Of  insurance  for  another,  425. 

RECEIVER— 

Appointed  by  mortgagee  whether  to  insure,  281. 
Power  of  mortgagee  to  api>()int,  334. 
Riglit  of  policy-holder  to,  378. 
May  effect  guarantee  insurance,  456. 

REINSTATEMENT— 

Condition  as  to,  195-243. 

Statute  as  to,  195. 

Riglit  to,  196. 

Election  as  to,  196,  245-246. 

By  insurer  gives  right  to  old  material.-.,  216. 

Option  for,  239. 

Metropolitan  Building  Act,  as  to,  240-242. 

To  what  applicable,  241. 

Obligation  of  insurers  as  to,  241-244. 

Notice  to  company  as  to,  242. 

Enforcing  duty  as  to,  242. 

Where  required  by  tenant  and  insurer  sued  by  landlord,  insurer  c:in 

interplead,  243. 
By  landlord,  insurer  not  to  pay  for,  243. 
By  tenant,  insurer  not  to  pay  for,  243. 
How  done,  243-244. 
When  to  be  done,  243. 
Fire  during,  244. 

"New  for  old,"  allowance  on,  245. 
Landlord  and  tenant,  agreement  as  to,  245. 
Insurer's  right  to.  not  affected  by  assured,  245. 
Tenant  can  je<j'.iire,  262. 
Landl  )rd  (  an  re(iuire,  266. 
N(jt  of  ch  ittels,  272. 

By  mortgagor  on  recjuest  of  mortgagee,  273. 
By  lessee  under  covenant  for  reinsurance  and,  275. 
Under  bill  of  sale  no  right  of,  270, 

REINSURANCE- 

Wliat  may  amount  to,  27. 

Insurer  has  insurable  interest  "or,  247. 

Nature  of,  247-248. 

Where  insurance  nltra  riren,  247. 

Not  after  winding-up  ordiT,  247. 

Assured  not  jirivy  to,  248. 

Uisi'.liarged  hy  jinynient  to  assurcil,  248. 

Whetlier  solvt'iicy  of  reinsured  affects  sum  payable  on,  248. 

Assured  no  lieu  on  jioliiy  of,  248. 


orJ,  insurer  c:\i\ 
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KEINSURANCE-(co>i^(/i«Cf/.) 

What  reinsurer  uiul'>rtiik(  •^,  by,  248-249. 

Wliere  several  policies,  249. 

Where  coudition  to  piiy  as  may  be  paid,  250. 

„  „  pro  rata,  250. 

rayaislo  on  payment  by  insurer,  251. 
Reinsurer's  position  in  action  by  assured,  251. 
Effect  of  contribution  clause  in  policy  of,  252. 
Condition  that  reinsured  retain  certain  risk,  -252  254. 
Drops  with  insurance,  252. 
Same  hoiidfiiles  as  on  insurance,  253. 
AVhat  must  be  disclosed  on,  253-254. 
Time  for  recovery  under  policy  of  runs  from  loss,  254. 
Of  one  company  in  another  by  agent  of  both,  416. 
liy  two  agents  keeping  cross  accounts  of  premiums,  417. 

lUDIOVAL— 

Of  goods  to  escajie  fire,  118-120. 

To  other  residence,  insurer's  consent  to,  122. 

,,  ,,        whether  property  protected  during,  123. 

Tenipiirary,  125. 
■iisurance  ceases  on,  161. 

KKNT- 

Insurance  by  tenant  of,  51. 

IlKl'KKSEXTATIOX— 

I'remium  as  evidence  of  materiality  of,  88, 

Wlien  a  warranty,  139. 

Importance  of  materiality  r>f,  139-141. 

Or  mere  opinion,  142,  147. 

Untrue,  without  assured's  knowledge,  144. 

Insurance  without  any,  147. 

Fraud  in,  148. 

As  to  part  of  property,  156. 

IlESERVE  FUND— 

Whether  capital,  385. 

KIOT- 

Loss  from,  excepted,  172. 

KISK  - 

Attaches  before  contract  complete,  7-8. 
I'remiums  returnable,  where  non-disclosure  of,  9. 

,,  ,,  if  risk  not  run,  9. 

Assured's  duty  to  avert  occurreuce  of,  10. 
Cost  of  averting,  11-12. 
To  adjacent  property,  n. 
Constitutes  insurable  interest,  47. 
If  none,  premiums  returnable,  78-80,  82. 
If  it  begins,  jiremiums  not  returnable,  78-83. 
If  it  begins,  ])remiuin  not  .apportionable,  78. 
Partially  attaclied  premium  apportionable,  81. 
Not  disclosed,  insurer  not  bound  to  accept  additional  premium,  87. 
"Lost  or  not  lost,"  no  return  of  lu-emium,  94. 
Circumstances  affecting  must  be  disclosed,  96. 
Of  carrier,  when  it  begins  ami  ends,  97. 
Deviutiou  may  terminate,  97. 
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If  iittucheil  premium  not  npportionuble,  98. 

Due  to  inherent  faults,  102. 

Locality  affects,  102. 

Property  in  traimitil  whetlier  witliin,  104. 

(joods  loading,  whether  witliin,  104. 

Empty  house,  whether  within,  105. 

"Whether  increase  of,  avoids  policy,  106. 

Steam  engine,  what  user  of,  within,  106. 

Alterations  of  premises,  106. 

Friction  causing  tire,  wL.tlier  a  fire  risk,  no. 

t/heniical  action,  whetlier  a  tire  risk,  no. 

Fermentation,  whether  a  fire  risk,  no. 

P)xplosion,  whether  a  fire  risk,  in. 

Gas,  whether  a  fire,  in. 

Gunpowder,  whether  a  fire,  in. 

Heat  withont  ignition,  whether  a  fire,  109-112. 

Hot  water,  whether  a  fire,  112. 

Kiectrifity,  whether  a  fire,  112. 

Kcgligence,  tire  \>y,  wliether  within,  113. 

AVilful  act,  loss  from,  whether  witliin,  113. 

From  incendiarism,  disclosure  of,  111-115. 

To  adjacent  jiroperty,  114. 

Kemoval,  loss  from,  whether  within,  n8-i2o. 

Theft  during  tire,  whether  within,  i.m. 

AVliat  may  he  taken  in  life  insurance,  126. 

Hazarilous  trade,  extra,  from,  i()2-i')3. 

Change  of  trade,  extra,  from,  162-163. 

Li(|ii'.i-selling,  whether  increase  of,  163. 

I!y  use  of  kiln,  163. 

Uy  experii'vnt,  164. 

]5y  oven,  '.65. 

Uy  engir.e,  165. 

IJy  non-occupation,  165. 

liy  riot,  172. 

Where  ultra  virci^,  360. 

Driving  not  exjiosure  to,  444. 

RUPTURE— 

AVlif  tlier  within  accident  policy  when  through  jumping  from  *.  lin, 

440. 
"Whether  within  accident  policy  when,  from  using  cluhs  442. 
Of  hlood-vesstd,  intlaniniation  from,  443. 
Death  from  operation  for,  444. 

HALE- 

Mortgagee's  power  of,  on  breach  of  covenant  to  insure.  334. 
Mortgagee's  jiower  of,  on  breach  of  covenant  to  keep  policy  on  foot, 

334- 
"Where  mortgage  on  trust,  no  power  of,  335. 

SALVAGE- 

Expenses  of,  how  home,  121-122. 
Illegality  of  i)olicy  without  heiietit  of,  219. 
Insurer's  right  to,  220. 

SEAL- 

Informal  use  hy  directors  of,  256. 
What  contraets  must  he  under,  358. 
Absence  of,  whether  a  defence,  358. 


INDEX. 


501 


ping  from  *   lin, 
ubs  442. 


ro,  334- 

!>  policy  on  foot, 


SECRETARY— 

Holding  shares  as  trustee  for  company,  whether  contributory,  364. 

SETTLEMENT— 

Of  policy,  expressed  intention  to  make,  313. 

Breach  of  covenant  by  husband  no  excuse  for  breach  by  wife's  father 

of  covenant  to  make,  314. 
Trustee  liable  for  enabling  settlor  to  dispose  of  policy  under,  314. 
Whether  trustee  may  sell  policy  not  kept  up  under,  315. 
"Whether  trustee  must  pay  premiums  of  policy  under,  315. 
Inspection  of  comjjany's  deeds  of,  354. 
Directors'  non-compliance  with  provisions  of,  359. 
Of  policy,  how  affected  by  bankruptcy,  462. 

SHAT.ES— 

If  transferred  before  liquidation,  executors  not  liable  on,  363. 

In  trustee's  name,  363. 

In  secretary's  name  as  trustee,  364. 

Liability  of  vendor  of,  365. 

Sale  of,  to  person  who  cannot  be  registered,  364. 

No  exemption  from  calls  by  forfeiture  of,  365. 

Incomplete  transfer  of,  before  winding  up,  365. 

Promoters'  liability  to  contribute  on,  fully  paid,  365. 

Directors'  liability  for  qualifying  number  of,  365. 

In  company  holding  land  whether  in  mortmain,  367. 

SOLICITOR— 

Lien  on  policy  of,  343. 

Agreement  by  company  always  to  employ. 

Nature  of  claim  for  costs  of,  359-3'^0- 

SPECIFIC  PERFORMANCE— 

Of  agreement  to  grant  policy,  95. 
Of  contract  to  assign  policy,  307. 
Of  agenfs  contract  to  insure,  418. 

SPITTING  BLOOD— 

Cleaning  of,  136. 

Untrue  statement  as  to,  150. 

SPONTANEOUS  COMBUSTION— 
Whether  within  fire  policy,  172. 

SPRAIN— 

Through  lifting  weight,  whether  within  accident  policy,  442. 

STATUTES— 

43  Eli/,.,  c.  12  (Statute  of  Assurances),  8. 
19  Geo.  II.,  c.  37  (Insurable  Interest),  49- 
14  Geo.  III.,  c.  48  (Gambling  Act),  13-14,  15-65,  70-7i- 

c.  78  (IMetropolitan  Building  Act),  238-241,  271-272. 
56  Geo.  IIL,  c.  73  (Customs    Annuity  and  Benevolent  Fund  Insur- 
ance), 309. 
5  &  6  Vict.,  c.  39  (Factors  Act),  58. 
y  k  10  Vict.,  c.  93  (Lord  Campbell's  Act),  432. 
10  &  II  Vict.,  c.  96  )  (T^^^t^^.^  R,ii,f  Acts),  306. 

12  &  13  Vict.,  C.  74    P 

22  k  23  Vict.,  c.  35  (Lord  St.  Leonard's  Act),  364. 

23  k  24  Vict.,  c.  145  (Lord  Cranworth's  Act),  278-279. 

27  &  28  yict.,  c.  XXV.  (Railway  Passengers'  Assurance),  432-436.  445- 
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STATUTES-(eoH<i«7/f(/.) 

27  &  28  Vict.,  c.  43  (Post-Oflice  Insurances),  311. 

30  &  31  Viot.,  c.  144  (Policy  of  Assurance  Act,  1867),  198-299,  306. 

34  &  35  Vict.,  c.  103  (Cast  >ms  Annuity  and  IJenevolent  Fund  Asbur- 

..ce),  309. 
36  &  37  Vict.,  c.  66  (Judicature  Act,  1873),  301-306. 


38  &  39  Vict.,  c.  60  1 

39  &  40  Vict. ,  c.  32  (  ^ 


riendly  Societies'  Acts),  127,  209-210,  310. 

42  &  43  Vict.,  c.  76  (Companies'  Act,  1879),  362. 

43  &  44  Vict.,  c.  42  (Kinployors'  Liability  Act),  448-450. 

44  &  45  Vict.,  c.  41  (Convoyiincing  and  Law  of  Property  Act),  272-273, 

277-'279,  334-336- 

45  &  46  Vict.,  c.  38  (Settled  Land  Act,  1882),  274. 

c.  73  (Married  Women's  Property  Act,  1882),  317-323. 

STEAM  ENGINE— 

User  of,  what  within  policy,  106. 

STOPPAGE  IN  TRANHlTd— 

Terminates  interest,  55. 

Whether  right  of,  gives  title  to  insurance,  344, 

SUBROGATION— 

What  it  is,  5-6,  217-219,  282, 

None  in  accidental  insurance,  19. 

Gives  insurer  ri^'lit  to  damages  recovcrahle  by  assured,  2:9. 

Assignnientby  insurerof,  riglitsby  defence  to  assured'sactiiin, 219,  226. 

Defences  against  assured  good  against  subrogated  insurer,  220. 

Insurer  entitled  to,  against  carrier,  220. 

Reinsurer  entitled  to,  220. 

Assured  reciivering  damages  as  trustee  for  insurer,  22:. 

Of  insurer  where  loss  through  negligence,  221. 

Of  insurer  to  mortgagee's  rights,  224. 

Condition  as  to,  225. 

Valued  policy,  how  it  afTeots,  226. 

(""ontribution,  difTcreiice  briween  it  and,  228-232. 

Of  insurer  to  mortgagee's  lights  against  mortgagor,  279-283. 

SUCCESSION  DUTY— 

Whether  payable  on  life  policy,  333,  465. 

SUE  AND  LAI50UR  CLAUSE— 
In  lire  policies,  121-122. 

SUICIDE- 

Prendum  not  returnable  in  case  of,  81. 

Whether  within  jiolicy,  126-127. 

Meaning  of,  128-129. 

Not  mentioned  in  policy,  128. 

Presumption  against,  129,  442, 

Whilst  insane,  129. 

Effect  of  on  assignment  of  policy,  129- 130, 

Usual  condition  as  to,  129. 

When  company  mortgagee  of  policy,  131. 

When  covenant  to  keep  up  policy,  132,  30^1. 

Policy  mr  autre  vie,  whether  avoided  by,  199. 

SUNSTROKE— 

Whether  an  accident,  440. 
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SURETY— 

Interest  of  creditor  in  life  of,  67. 

Interest  of  co-surety  in  life  of,  68. 

Interest  of  surety  in  life  of  principal  debtor,  68. 

Paying  debt,  whether  entitled  to  policy,  332,  344. 

Whether  he  may  require  discharge  of  employee  making  default,  452. 

SURETYSHIP— 

DitTerence  between  insurance  and,  8. 

TEMPERANCE— 

Statements  as  to,  137-150. 

TENANT— 

Insurance  beyond  own  interest,  50. 

Insurance  of  rent  by,  51, 

In  common  can  insure  full  value,  51. 

Joint-tenant  can  insure  full  value,  51. 

For  life,  whether  bound  to  insure,  255. 

In  tail,  whether  bound  to  ins-ire,  255. 

In  tail,  whetlier  entitled  to  policy  money,  235. 

For  life,  whether  entitled  to  policy  money,  255. 

For  years,  whether  bound  to  insure,  257. 

Liability  for  accidental  fire,  258. 

Liability  for  fire  through  negligence,  258. 

When  bound  to  reinstate,  259. 

Covenant  by,  to  pay  extra  premiums,  elfect  of,  259. 

For  life,  when  bound  to  rebuild,  260. 

Insurable  interest  of,  when  under  covenant  to  repair,  260. 

And  landlord  separ.itely  insuring,  effect  of,  260,  266-267. 

Covenant  by,  to  repair  and  insure  for  fixed  sum,  260. 

,,  to  repair  excluiling  fire,  260-261. 

,,  to  insure  runs  with  land,  261. 

Cannot  compel  landlord  to  rebuild,  261. 
Can  reipiire  insurer  to  reinstate,  262-266. 
Whether  liable  for  rent  in  case  of  fire,  262. 
Damages  for  breach  of  covenant  by,  to  insure,  263. 
Relief  against  breach  of  covenant  by,  to  insure,  264-265. 
Breach  by,  of  covenant  to  insure  not  cured  by  ante-dating  receipt,  264. 
Effect  of  covenant  by,  to  insure  in  landlord's  name,  266. 
Bound  to  insure,  having  option  to  purchase,  267. 
Insurable  interest  of,  in  rent,  267. 
For  life,  paying  policy  money  to  mortgagee,  274-275. 

THEFT- 

During  fire,  120-12T. 

THELLUSON  ACT— 

Direction  to  pay  premiums,  whether  within,  464, 

TITLE— 

Condition  as  to  change  of,  173. 

TRADE— 

Disclosure  of  hazardous  nature  of,  106-107. 

TRUST— 

Linl.ility  of  iiolicy  on,  65. 

Niinie  of  person  for  whom  effected  must  npi  car  in  po'.icy  on,  70. 
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TRUST- (continued.) 

Of  policy  construed  like  other  trusts,  315. 

Where  no  fund  for  premiums,  sale  of  policy  on,  316. 

Of  policy  includes  bonus,  316. 

TRUSTEE— 

May  insure,  65. 

InHurnnce  by,  presumed  to  be  qud  trustee,  65. 

Policy  must  contain  name  of  C.  Q.  T.  and  of,  314. 

Enabling  settlor  to  dispose  of  policy  liable,  314. 

May  sell  policy,  settlor  not  paying  premiums,  315. 

Whether  premiums  must  be  paid  by,  315. 

Lien  on  policy  for  advances  by,  315, 

Appointment  under  Married  Woman's  Property  Act  of,  318. 

Insurers  paying  to,  346. 

Secretary  holding  shares  for  company  as,  364. 

Bequest  of  shares  disclaimed  by,  365.  • 

For  assignee  of  policy,  whether  company  is,  382. 

Bound  by  novation  of  settlor,  4(X), 

UBERRIMA  FIDES— 

Whether  insurance  contracts  require,  8,  146. 

ULTRA  VIBES— 

How  reinsurance  affected  where  insurance  is,  247. 

Directors'  acts  where,  355,  357. 

Company's  business  must  not  be,  357,  360,  362. 

Polic'es  do  not  bind'where,  357. 

Third  ^  ersons  and  company  contracting,  357,  360. 

Managei  granting  policies,  358-359. 

Whether  i'legal  acts  are,  359. 

Whether  in'ormal  acts  are,  359. 

Dealings  wi^h  funds  restrained  when,  361-362. 

Claim  on  p  ilicy  which  is,  380-381. 

Ratificatiou  of  amalgamation  which  is,  392, 

USER— 

Disclosure  of,  105-107. 

Whether  to  be  as  described,  105. 

Of  house,  105. 

Of  steam-engine,  106,  165. 

Increase  of  risk  by,  106-107,  163-164. 

Change  of,  106-107. 

Of  paper-mill,  107. 

Of  kiln,  107. 

For  experiment,  164. 

Of  oven,  165. 

By  non-occupation,  165. 

VALUi^TION— 

Of  loss,  186,  189,  190,  193. 

VALUED  POLICY— 

May  be  on  land  risk,  3,  27. 
Where  value  conclusive,  3-4. 
Proof  of  loss  necessary,  4. 
Interest  necessary  for,  212, 
Whether  indemnity,  217. 
Subrogation  in  case  of,  226. 
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VENDOR— 

Insurable  interest  of,  unpaid,  63. 

Interest  of,  paid,  who  lias  not  conveyed,  63. 

When  interest  of,  ceases,  64,  174. 

Whether  fire  loss  falls  on,  289-291. 

Whether  right  of,  to  stop  m  transits  gives  title  to  insurance,  344. 

Of  shares,  a  contributory  if  on  register,  364. 

WAGER— 

Difference  between  insurance  and,  7,  45. 
Policy  illegal  if  a,  44-45- 

WAGES— 

Of  seamen  not  insurable,  44. 

WAIVER— 

Of  delay  in  paying  incmium,  89. 

Of  breach  of  condition,  158,  177. 

Of  breach  of  policy,  159. 

By  resolution  to  pay,  159. 

Of  non-disclosure  of  other  insurance,  169-170 

Of  forfeiture  by  assignment,  176. 

Of  proof  of  loss,  185-187. 

When  inferred,  186. 

Of  condition  as  to  forfeiting  premiums,  196. 

By  affirmance  of  contr.act,  197. 

Of  right  to  arbitration,  ^09. 

Of  forfeiture  by  acceptance  of  rent,  265. 

By  agent  of  forfeiture,  419-420. 

WAR— 

Payment  of  premium  to  foreign  agent  .Jtsr  commencement  of,  421. 

WAREHOUSEMAN— 

Insurance  for  full  value  by,  57. 

Insuring  own  and  another's  goods  without  authority,  427. 


WARRANTY— 

Part  of  the  contract,  i39-i43' 

Materiality  of,  139- i4i- 

Must  be  true,  i39-i44- 

Must  be  performed,  139-140. 

Express  or  implied,  139. 

In,  or  incorporated  in  policy,  139-144. 

That  mill  "  worked  by  day  only,"  141-144. 

Mere  opinion,  and  not,  142. 

Not  necesary  to  state  facts  covered  by,  142. 

Insurers  may  require  si)ecial,  143. 

True  "  so  far  as  known,"  143. 

Of  "good  health,"  143. 

That  insured  not  subject  to  fits,  144. 

Effect  of  transfer  of  insurer's  business  on,  145. 

As  to  temperance,  150. 

WHARFINGER— 

Insurance  of  full  value  by,  52-57. 
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\VFIAKFINGER-(c()H/i/M(e</). 

His  liability  to  owner  of  goods  for  firo,  57. 
Goods  held  "in  trust  or  on  commission"  by,  57- 

WINDING  Ur- 

Etfect  of  assignment  of  policy  before,  306. 
Payment  of  nssurnnce  after  order  for,  385. 
How  claims  valued  in,  388. 
Resuscitation  of  company  for,  397. 
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